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Job  Whabton  v8,  Thb  Stats. 


1.  Pardoh  or  Offxkdxb.    Bep4al  of  Law.    To  authorize  the  panish- 

ment  of  a  prisoner,  the  offense  at  the  time  it  was  oommltted,  must  be 
'  declared  unlawAil,  and  the  punishment  fixed  by  law,  and  a  tribunal 
clothed  with  authority  to  try  the  offender,  pronounce  judgment,  en- 
force the  penalty  incurred  by  a  yiolation  of  the  law.  The  law,  at 
the  time  of  the  trial,  must  be  valid  and  subsisting,  or  no  Judgment 
can  be  pronounced  or  punishment  inflicted;  and  if  either  has  failed 
at  the  time  of  the  trial,  it  operates  as  a  pardon  of  the  offense,  and 
entitles  the  prisoner  to  a  discharge. 

2.  Sajcx.    Same,    The  repeal  of  a  penal  statute  operates  as  a  par- 

don of  all  crimes  or  offenses  committed  before  that  time,  and  su- 
persedes the  jurisdiction  of  the  Criminal  Courts,  except  when  the 
repealing  ^statute  contains  a  provision  expressly  saving  the  right  to 
prosecute. 

8.  8amc.  Change  qf  ymnehmeni  pf  colored  pereone  /or  Rape,  —  Sec- 
tion of  the  fAct  of  1866,  chapter  40,  by  necessary  implication, 
repeals  the  death  penalty  annexed  to  the  crime  of  rape  when  com- 
mitted by  a  person  of  color  upon  a  white  woman,  and  substitutes,  as 
in  the  case  of  white  men,  imprisonment  in  the  penitentiary. 
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4.  Case  in  Judgment  Joe  Wharton,  (a  slaye,)  was  indicted  for  an 
alleged  rape  committed  in  1869,  and  was  convicted  for  that  offense, 
in  1867,  and  sentenced  to  ten  years  imprisonment  in  the  penitentiary. 
It  is  held,  that  sec.  2625  of  the  Code,  affixing  the  penalty  of  death 
to  the  crime  of  rape  by  a  person  of  color,  having  been  changed  to 
imprisonment  in  the  penitentiary,  it  operated  as  a  pardon  of  the 
offense,  and  the  prisoner  must  be  discharged. 


FBOM     DAVIDSON. 


At  the  October  Term,  186-,  of  the  Criminal  Court  of 
Davidson  County,  this  cause  was  submitted  to  a  jury, 
who  returned  a  verdict  of  guilty,  against  the  prisoner, 
and  sentenced  him  to  ten  years  imprisonment  in  the 
penitentiary,  from  which  he  appealed.  Judge  John  Hugh 
Smith,   presiding. 

Edward  H.  Bast  and  John  Spurlock,  for  Whar- 
ton. 

Wm.  B.  Bate  and  Thomas  H.  Coldwbll,  Attorney- 
General,  for  the  State. 

MiLLiGAN,   J.,  delivered  the  opinion   of  the   Couri; 

The  history  of  this  case  is  somewhat  peculiar,  ex- 
tending over  a  period  of  more  than  eight  years.  In 
1860,  the  prisoner  was  indicted  in  the  Criminal  Court 
of  Davidson  County,  for  an  alleged  rape,  committed 
when  he  was  about  seventeen  years  old,  and  the  slave 
of  Dr.  William  H.  Wharton,  upon  the  body  of  Eliza- 
beth Hare.  He  has  been  three  times  convicted  by  a 
jury  of  the  county,   twice  sentenced  to   death,  and  now 


DECEMBER  TERM,  1867.  S 


Joe  Wliarton  vs.  The  SUte. 


Stands  for  the  third  time,  before  this  Court,  under  sen- 
tence of  imprisonment  in  the  penitentiary  of  the  State 
for   the  period  of  ten  years. 

The  alleged  rape  was  perpetrated  on  the  29th  day  of 
December,  1859;  and  in  1860,  the  prisoner  was  indict- 
ed, conyicted,  and  sentenced,  under  the  law  as  it  then 
existed,  to  be  hanged.  On  an  appeal  to  this  Court, 
the  judgment  of  the  Criminal  Court  was  reversed,  and 
for  some  reason,  not  apparent  in  this  record,  as  we  are 
informed,  the  prisoner  discharged.  In  1861,  he  was 
re-indicted  for  the  same  offense;  and  while  he  still  was 
the  slave  and  property  of  Dr.  Wharton,  he  was  again 
tried  and  convicted  under  this  indictment,  and  a  second 
time  sentenced  to  death;  and  again  appealed  to  this 
Court.  The  case  was  reversed  here  in  1865,  and  the 
judgment  of  the  Criminal  Court,  reversed  upon  the 
facts,  and  the  cause  remanded  for  a  new  trial.  He  was 
again  put  upon  his  trial  before  a  jury,  who,  in  their 
verdict,  say,  they  find  "the  defendant  was  a  slave  at 
the  time  this  bill  of  indictment  was  found,  and  that  he 
is  guilty  as  charged;"  and  assessed  his  imprisonment  in 
the  penitentiary  for  the  period  of  ten  years;  from 
which  the  prisoner  appealed  to  this   Court* 

There  is  more  than  one  fatal  error  in  this  record, 
upon  which  this  Court  would  be  compelled  to  reverse; 
but  we  prefer  to  pass  them  by  for  the  present,  and 
put  the  case  at  once  upon  the  grounds,  on  which  at 
last,  it  must  be  determined. 

On  the  22d  of  February,  1865,  the  institution  of 
slavery,  by  the  ratification  of  the  proposed  amendments 
to  the  Constitution,  was  formally  abolished  in  this  State, 
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and  the  prisoner  elevated  from  the  degradation  of  a 
state  of  servitude  to  the  rights  and  privileges  of  a  free- 
man. 

Prior  to  the  emancipation  of  the  slaves  in  Tennessee, 
the  Code  provided|  sec.  2625,  that  ^Hhe  following  crimes, 
when  committed  by  slaves,  shall  be  capital,  and  piin« 
ished  with  death,  by  banging: 

"1-    Mnrder. 

^^2.  Assault  upon  a  free  white  person,  with  intent 
to  commit  murder  in  the  first  degree. 

^^8.  Being  accessory,  before  the  fact,  to  murder  in 
the  first  degree. 

^^.  Preparing,  exhibiting,  or  being  accessory  to  the 
administering  of  any  poison,  potion,  or  medicine,  what- 
ever,  with  intent  to  kill  any  person. 

^^5.     Rape,   upon  a  free  white  female. 

*^6.  Having,  or  attempting  to  have,  any  sexual  inter- 
course with  a  free  white  female  under  twelve  years  of 
age. 

"8.    Robbery,   arson,  or  burglary,"  etc. 

By  the  criminal  laws  of  this  State,  applicable  to  free 
white  persons,  no  crime  except  murder  in  the  first  de- 
gree, or  as  accessory  before  the  fact,  to  such  crime, 
was  punished  capitally;  Code  4601.  All  other  crimes, 
or  o£fenses,  were  punished  by  confinement  in  the  peni- 
tentiary, or  by  fine  and  imprisonment,  or  fine  alone, 
without  imprisonment,  as  the  case  may  be. 

After  the  abolition  of  slavery  in  the  State,  and  the 
consequent  change  of  the  legal  status  of  the  negro,  the 
Legislature,  on  the  26th  of  May,  1866,  enacted,  sec. 
2,    ^^That  persons  of  color,"    have    the   right  to    make 
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and  enforce  contracts,  to  sae  and  be  sued,  to  be  par* 
ties  and  giye  evidence,  to  inherit,  and  to  hare  fall  and 
eqnal  benefits  of  all  laws  and  proceedings  for  the  se* 
enritj  of  persons  and  estates;  and  shall  not  be  snbject 
to  any  other  or  different  punishment,  pains,  or  penal* 
ties,  for  the  commission  of  any  act  or  offense,  than 
such  as  are  prescribed  for  white  persons  committing 
like  acts  or  offenses."* 

By  the  4th  section  of  this  Act,  it  is  declared,  ^^That 
ftll  Acts  or  parts  of  Acts  and  Laws,  inconsistent  here* 
with,   are,  hereby,  repealed:*'    Acts  of  1865-6. 

Before  the  passage  of  the  Act  of  1866,  chapter  40, 
in  the  case  of  the  State  vs.  Davidson,  2  Col.,  184,  it 
was  held  by  this  Court,  that  the  general  rule  of  law 
was,  ^^To  authorise  the  punishment  of  the  accused,  it 
must  not  only  appear,  that,  at  the  time  the  act  was 
committed,  it  was  declared  unlawful,  its  punishment  de« 
clared  and  fixed  by  law,  and,  that  there  was  a  tribu* 
nal  clothed  with  power  and  authority  to  try  the  offend- 
er, pronoimce  judgment,  and  enforce  the  penalty  in- 
curred by  a  violation  of  the  law;  but  such  laws  must 
also  be  valid  and  subsisting  at  the  time  of  the  trial, 
or  no  judgment  can  be  pronounced,  or  punishment  in- 
flicted; and  if  either  has  failed,  or  is  wanting  at  the 
time  of  the  trial,  such  failure  operates  as  a  pardon  of 
the  offense,  and  entitles  him  to  a  discharge.'* 

The  rule  thus  laid  down,  we  take  to  be  sound,  and 
in  strict  accord  with  the  principles  announced  by  this 
Court  in  the  cases  of  Roberts  vs.  The  State,  2  Tennes* 

*See  aUo  Act  of  Congr^u,  commonly  called,  <The  Civil  RighU  Act" 


■ 
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see  R.,  423,  and  Bennett  vi.  The  State,  2  Yer.,  472. 
But  it  is  insisted  that  the  second  section  of  the  Act  of 
1866,  chapter  40,  is  prospective  in  its  operation  and 
effect,  and  cannot  be  held  to  repeal  the  provisions  of 
the  Code  herein  before  quoted,  so  far  as  they  impose 
a  different  and  a  heavier  punishment  upon  slaves  than 
upon  white  persons,  for  the  commission  of  the  same 
crime.  How  this  might  be,  if  the  second  section  of  the 
Act  stood  alone,  we  need  not  now  undertake  to  deter- 
mine; for  the  4th  section  of  the  same  Act,  in  terms, 
repeals  ^^ali  Acts  or  parts  of  Acts  and  laws  incon- 
sistent"  with  this  Act. 

The  second  section  of  the  Act  of  1866,  chapter  40,  by 
necessary  implication,  takes  away  the  death  penalty 
annexed  to  the  crime  of  rape,  when  committed  by  a 
colored  man,  upon  a  white  woman,  after  its  passage, 
and  substitutes,  as  in  cases  of  white  men,  imprison- 
ment in  the  penitentiary.  Now,  it  cannot  be  said,  we 
apprehend,  that  this  Act  is  not  inconsistent  with  the 
provisions  of  the  Code,  sec.  2625 ;  and  if  so,  the  fourth 
section  of  the    Act  of  1866,  expressly  repeals  it. 

In  the  case  before  cited,  of  Boberts  vs.  The  State, 
which  was  approved  in  the  case  of  Bennett  vs.  The 
State,  this  Court  said:  ^^To  effect  a  repeal,  it  is  not 
necessary  that  the  latter  statute  should  have  an  express 
repealing  clause.  If  it  be  a  legislation  upon  the  same 
subject,  and  contain  different  and  inconsistent  provis- 
ions, it  operates  as    a    repeal."  *  * 

The  Court  further  say,  that,  ^'It  is  a  doctrine,  to 
the  correctness  of  which  we  know  of  no  exception  in 
any  of  the  reported  cases,  that  in  all  cases,  where  a 
statute  creates  a  different   punishment,   the  former  mode 
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18  thereby  repealed;  and  the  rale  operates,  whether  the 
pnnishmeBt  thus  altered  is  dimmished  or  increased;" 
citing  6  Bac.  Abr.  Am.,  872;  2  Leach,  806;  4  Barr., 
2036. 

The  repeal  of  a  penal  statute,  operates  as  a  par- 
don of  all  crimes  or  offenses  committed  before  that 
time,  and  supersedes  the  jurisdiction  of  the  Criminal 
Courts,  except  when  the  repealing  statute  contains  a 
proTision  expressly  saving  the  right  to  prosecute.  No 
such  provision  is  incorporated  in  the  Act  under  con- 
sideration; and  however  much  inconvenience  may  result 
from  it,  we,  as  a  Court,  sitting  to  declare  the  law, 
not  to  make  it,   are  not  responsible   for  it. 

The  judgement  of  the  Criminal  Court  must  be  re- 
versed, and  the  prisoner  discharged. 


P.    M.    HoDGBS  V9.  Thb  State. 

1.  Justice's   Jurisdiotiov  in  MiSDEmAiroBs.  In  feUmy  no  power  to 

determine  the  extent  of  the  offender' e  gvilL  Justicefl  of  the  Peace  may 
receive  a  plea  of  guilty  in  misdemenor  causefl  where  the  fine  does 
not  exceed  fifty  dollars,  and  imprisonment  is  not  a  part  of  the  pun- 
ishment, but  they  have  no  power  to  determine  whether  a  party 
charged  with  a  felony  is  guilty  of  a  less  offense.  They  have  no 
jurisdiction  over  felonies  except  upon  one  examination,  to  discharge 
the  accused  or  bind  him  over  to  the  Circuit  or  Oriminal  Court. 

2.  Sams.    A  plea  qf  outer  fois  convict    When  good  To  constitute  a  good 

plea  of  outer /oit  eonvieij  an  available  defense  in  bar  of  another  pros- 
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ecution,  the  former  conviction  must  have  been  lawful.  If  the  tribu- 
nal had  no  competent  Jurisdiction,  or  the  prooedings  were  illegal,  or 
the  indictment  invalid,  the  first  conviction  will  be  treated  as  a 
nullity.  I 


FKOM    MONTGOMERY. 


At  the  September  Term,  1866,  the  plaintiff  in  error 
was  convicted  of  a  misdemeanor,  from  which  he  has  ap- 
pealed to  this  Court.  Judge  John  A.  Campbbll,  pre- 
siding. 

John  F.    House,  for  Hodges. 

Thomas  H.  Coldwell,  Attorney-General,  for  the 
State. 

MiLUGAN,  J.,  delivered  the  opinion  of  the  Court. 

At  the  September  Term,  1866,  of  the  Circuit  Court 
of  Montgomery  County,  an  indictment  was  found  against 
the  plaintiff  in  error,  for  an  assault,  with  intent  to 
commit  murder  in  the  first  degree.  To  this  prosecution, 
he  pleaded,  as  to  the  felony,  ^^not  guilty;"  and  in  bar 
of  a  conviction  for  an  assault  and  battery,  a  former 
conviction  before  a  Justice  of  the  Peace,  under  the 
Code,  section  4994.  Issue  was  taken  upon  the  first 
plea,  and  a  replication  filed  to  the  .second,  in  which 
it  was  averred,  that  the  proceedings  before  the  Justice 
of  the  Peace  were  in  fraud  of  the  law;  upon  which, 
issue    was    also  joined,    and    the    cause    submitted  to  a 
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The  jury,  under  the  i&strnctionB  of  the  Ooart,  found 
the  plaintiff  in  error,  not  guilty  of  the  felony,  bnt  guilty 
of  an  assault  and  battery.  Motion  for  a  new  trial 
and  in  arrest  of  judgment,  were  made,  and  orerruled 
by  the  Court,  and  judgement  pronounced  on  the  find- 
ing of  the  jury;  from  which  there  is  an  appeal  to 
this  Court. 

It  is  insisted  under  the  Code,  sec.  5228,  that  the 
plea   of  former   conviction  is  a  bar  to  this   prosecution* 

The  section  referred  to,  provides,  that:  *^Any  person 
indicted  for  an  assault  with  intent  to  kill,  or  commit 
any  other  felony,  may  be  found  guilty  of  an  assault, 
or  an  assault  and  battery,  as  the  case  may  be."  The 
section  immediately  preceding  the  one  quoted,  provides: 
^'TJpon  an  indictment  consisting  of  different  degrees, 
the  jury  may  find  the  defendant  not  guilty  of  the  de- 
gree charged  in  the  indictment,  and  guilty  of  any  de- 
gree inferior  thereto,  or  of  an  attempt  to  commit  the 
offense;  and  the  defendant  may  also  *be  found  guilty  of 
any  offense,  the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged,  whether  it 
be  a  felony  or  a   misdemeanor." 

It  is  well  settled,  that,  to  constitute  a  plea  of  atUer 
fais  convict  an  available  defense  in  bar  of  another  pros- 
ecution, the  former  conviction  must  have  been  lawful. 
If  the  tribunal  had  no  competent  jurisdiction,  or  the 
proceedings  were  illegal,  or  the  indictment  invalid,  the 
conviction  will  be  treated  as  a  nullity:  The  State  V9. 
Spencer,   10  Hum.,  481. 

Testing    the   sufficiency  of  the  plea    in    quesjtion,  in 
the  light  of  the  sections  of  the  Code  above  referred  to 
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by  this  rule,  it  is  very  clear,  that  it  cannot  avail  the 
plaintiff  in  error  as  a  bar  to  this  prosecution.  He 
stands  charged  on  an  indictment  for  a  felony,  and  the 
plain  language  of  the  statute  providing  for  the  trial  of 
small  offenses  before  the  Justice  of  the  Peace,  is,  that, 
"Any  person  brought  before  a  Justice  of  the  Peace 
for  a  misdemeanor,  may  plead  guilty,  whereupon  the 
Justice  shall  hear  the  evidence  and  find  the  offender 
according  to  the  aggravation  of  the  offense,  not  less  than 
two  dollars,  and  not  more  than  fifty  dollars,  together 
with  all  costs:"     Sec.    4994. 

The  jurisdiction  of  a  Justice  of  the  Peace  in  such 
cases,  is  limited  to  misdemeanors,  and  does  not  extend 
to  offenses  of  the  grade  of  felony.  In  such  case,  he 
has  no  power  to  determine  whether  the  party  charged 
with  a  felony  is  guilty  of  a  less  offense  than  the  one 
with  which  he  is  charged  in  the  warrant,  although,  the 
less  offense  may  necessarily  be  included  in  the  one 
with  which  he  is  charged.  That  power,  by  the  lan- 
guage of  the  statute,  sec.  5222,  rests  with  the  jury 
trying  the  cause,  and  can  not  be  exercised  by  the 
Justice.  He  has  no  jurisdiction  over  felonies,  except 
upon  a  preliminary  examination,  to  discharge  the  ac- 
cused, or  to  bind  him  over  to  the  Circuit  or  Criminal 
Court.  In  fact,  misdemeanors,  meriting  a  fine  over 
fifty  dollars,  "or  imprisonment  and  fine  of  any  amount, 
or  imprisonment  alone,  or  if  the  offense  is  punishable 
expressly  by  both  fine  and  imprisonment,''  the  Justice 
has  no  jurisdiction  to  take  the  defendant's  submission, 
and  render  a  final  judgement;  and  should  he  do  so, 
it  will  be  treated  as  a  nullity,   and   will  form  no    bar 
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in  the  Circuit  or  Criminal  Court,  to  a  prosecution  for 
the  same  offense.  Code,  5001;  also,  State  v».  Spencer, 
10  Hum.,    431. 

The  Legislature  has  wisely  limited  the  jurisdiction  of 
Justices  of  the  Peace  in  criminal  cases,  to  misdemean- 
ors not  shown  by  the  proof  to  be  of  an  aggravated 
character;  and  if  we  were  to  extend  their  jurisdiction, 
by  construction,  beyond  the  plain  intention  of  the  Leg- 
islature, we  would  certainly  expose  the  law  to  many 
abuses,  to  which  it  is  not  now  liable,  and  render  the 
punishment  of  crimes  altogether  uncertain  and  ineffec- 
tual. 

The  plea  of  former  conviction,  in  this  case,  should 
have  been  demurred  to;  but  under  the  instructions  of 
the  Court,  which  were  certainly  proper,  the  jury  were 
directed  to  disregard  it,  and  the  verdict  was  found  on 
the  issue  of  not  guilty;  and  we  see  no  reason  to  dis- 
turb it. 

Affirm  the   judgment. 


Lucius  Witt  v9.  The  State. 


1.  This  Prisoksr  must  bb  Present  dubinq  bis  entire  trial.  In 
criminal  trials  of  the  grade  of  felony,  involying  the  life  or  liherty 
of  the  accQfledf  he  has  the  right  to  be  present,  and  must  be,  until 
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there  U  final  Jadgment  in  the  cause.  It  is,  therefore,  error  in  the 
Court  below  to  re-state  his  charge,  or^any  part  thereof^  to  the  Jury 
in  the  absence  of  the  defendant,  although  his  counsel  may  be  pre- 
sent 


FBOM  BUTHBRFORD. 


At  die  July  Term,  1867,  there  was  a  verdict  and 
judgment,  and  aentence  of  death,  against  the  plaintiff  in 
error,  and  an  appeal  by  him.  Judge  John  Hugh 
Smith,  presiding. 

Thomas  B.  Dabraghs,  /or  plaintiff  in  error. 

Joseph  D.  Wabb  and  Thomas  H.  Coldwbll,  Attor- 
ney-General, for  The  State. 

MiLLiGAN,  J.,  deliyered  the  opinion  of  the  Court. 

The  prisoner,  Lucius  Witt,  a  man  of  color,  was  in- 
dicted in  the  Criminal  Court  of  Rutherford  County,  for 
the  murder  of  Samuel  Cunningham,  also  colored.  He 
was  subsequently  tried,  conyicted  and  sentenced  to  be 
executed.     From  which  he  has  appealed  to  this  Court. 

After  the  Court  charged  the  jury,  and  remanded  the 
prisoner  to  jail,  they  retired  to  consider  of  their  ver- 
dict; and,  after  remaining  out  for  several  hours,  they 
returned  in  a  body  into  Court,  and  upon  being  asked 
if  they  had  agreed  on  their  verdict,  they  replied,  they 
had  not.  They  were  then  inquired  of,  if  there  was 
any  disagreement  among  themselves  as  to  the  charge 
of  the  Court,  to  which  they  responded,  there  was.    The 
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Court  instructed  them  to  retire,  And  ascertain  the  mat- 
ter of  disagreement^  and  then  again  return  and  report 
it  to  the  Coort  They  did  so,  and  npon  their  return, 
reported  their  misunderstanding  related  to  that  portion 
of  the  charge  in  which  the  distinction  was  drawn  be- 
tween murder  in  the  firnA  and  murder  in  the  ttamA 
degree.  Thereupon,  the  Court  proceeded,  in  the  ab- 
sence of  the  prisoner,  but  in  open  Court,  and  in  the 
presence  of  his  counsel,  to  re-state,  in  substance,  that 
portion  of  his  original  charge  in  relation  to  the  dis- 
tinction between  murder  in  the  first  and  second  degree. 
The  jury  again  retired,  and  soon  thereafter,  returned 
with  a  verdict  of  guilty;  upon  which  the  Court,  after 
overruling  a  motion  for  a  new  trial,  pronounced  sen- 
tence of  death  upon  the  prisoner. 

Under  this  state  of  the  record,  the  simple  question 
IS  presented,  whether  or  not,  it  was  error  for  the  Court 
to  re-state,  in  substance,  a  portion  of  his  original  charge 
to  the  jury,  in  the  absence  of  the  prisoner. 

By  the  rigorous  rule  of  the  ancient  common  law, 
which  has  been  greatly  relaxed  by  the  advance  of  civ- 
ilisation and  Christain  philanthrophy,  the  prisoner,  even 
in  capital  cases,  when  tried  upon  the  general  issue, 
was  bound  to  make  his  own  defense.  No  counsel  was 
allowed  him  unless  some  point  of  law  arose  proper  to 
be  debated:  4  Black.  Com.,  855.  This  iron  rule  rested 
on  the  maxim,  that  ''The  Judge  is  counsel  for  the  pris 
oner,"  which  seems  to  signify  nothing  more  than  that 
the  Judge  shall  take  care  that  the  prisoner  does  not  suf 
fer  for  the  want  of  oounsel.  The  Judge  is  counsel  only 
for  public  justice,   and  to  promote  that  object  alone,  all 
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his  inqoirieB  and  attention  onght  to  be  directed.  But 
this  much,  as  far  back  as  the  days  of  Cicero  and  Pan»- 
tins,  was  felt  to  be  exceedinglj  harsh  and  onsoand, 
resting  neither  in  reason  or  principles  of  common  homan- 
ity.  Both  of  these  great  lights,  even  in  their  day,  took 
the  well  drawn  distinction  between  the  duty  of  a  Judge 
and  of  counsel.  The  former  was  bound  simply  to  pur- 
sue the  truth  of  the  cause,  while  the  latter,  out  of  hu- 
manity, was  permitted  to  urge  what  was  only  its  sem- 
blance:    Cicero  de  Off.,   Lib.  2,  C.  14. 

But,  without  stopping  to  criticise  the  right  of  an  ad- 
vocate to  urge,  under  any  circumstances,  the  mere  sem- 
blance of  truth,  it  is  enough  to  say,  that  our  Bill  of 
Bights,  Art.  1,  sec.  9,  Constitution  of  Tennessee,  has 
given  to  the  accused  the  right  to  be  heard  both  by 
himself  and  his  counsel.  The  broad  language  of  the 
section,  is:  "That,  in  all  criminal  proceedings,  the  ac- 
cused hath  a  right  to  be  heard  by  himself  and  his 
counsel;  to  demand  the  nature  and  cause  of  the  accu- 
sation against  him,  and  to  have  a  copy  thereof;  to 
meet  the  witnesses  face  to  face;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor.  And  in 
prosecutions  by  indictments  or  presentments,  a  speedy 
public  trial,  by  an  impartial  jury  of  the  county  or  dis- 
trict in  which  the  crime  shall  have  been  committed; 
and  shall  not  be  compelled  to  give  evidence  against 
himself." 

Following  the  principles  of  this  humane  and  just 
provision  of  our  Bill  of  Bights,  which,  in  some  degree, 
is  in  conformity  to  tlie  more  modem  principles  of  the 
common  law,  this  Court,  in  the  case  of  Andrews  vs.  The 
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State,  2  Sneed,  550,  said:  ^^In  criminal  oases  of  the 
grade  of  felony,  "vrhere  the  life  or  liberty  of  the  ac- 
cused is  in  peril,  he  has  the  right  to  be  present,  and 
mtut  be  present,  during  the  trialy  and  until  the  JifuU 
judgment.  K  he  be  ah%ent^  either  in  prison  or  by  es- 
cape, there  is  a  want  of  jurisdiction  over  the  person  to 
proceed  with  the  trial,  or  to  receive  the  yerdict,  or  to 
pronounce  the  final  judgment:"  Citing  Clark  v«.  The 
Stete,  4  Hum.,  254;  Hawk.  P.  C,  619;  Co.  Lit., 
p,  227;  Raymond,  198;  2  Hale,  300;  4  Black.  Com  ,  860; 
Bacon's  Ab.,  Verdict  B;  1  Chitty's  Crim.  Law,  636. 
To  which  may  be  added,  Wharton's  Am.  Crim.  Law, 
919;  1  Chit.  Crim.  Law,  418;  Jacobs  V9*  Cone,  5  Serg. 
and  B.,  885;  2  Hale,  216;  and  The  State  vs.  France, 
1  Tenn.  H.,  486. 

But  the  argument  is,  that,  in  the  case  now  under 
consideration,  the  counsel  of  the  prisoner  was  present 
when  the  Court  re-stated  the  substance  of  his  instruc- 
tions to  the  jury,  and  that  answered  both  the  require- 
ments of  the  Bill  of  Rights  and  the  authorities  relied 
on  by  the  opposing  counsel.  We  cannot  concur  in  this 
proposition.  The  presence  of  the  counsel  of  the  accu- 
sed alone,  does  not  meet  either  the  letter  or  the  spirit 
of  the  Bill  of  Rights,  or  the  authorities  above  quoted. 
The  prisoner  has  a  right  to  be  heard,  both  ^^by  him- 
self and  his  counsel,"  and  that,  too,  during  the  entire 
trial.  It  is  not  enough  that  he  meets  the  witnesses 
^^face  to  face,*'  and  is  permitted  to  be  present  at  the 
argument  of  his  cause.  The  right  is  guaranteed  to  him 
to  conduct  his  own  defense,  or  toVaid  his  chosen  coun- 
sel in  doing  so,    and  to  be  present,   as  well  when  the 
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charge  of  the  Court  is  deliyered  to  the  jury,  as  when 
their  verdict  is  returned  into  open  Court.  When  the 
trial  is  once  begun,  it  is  not  strictly  ended  until  the 
yerdict  of  the  jury  is  deliyered  and  receiyed  by  the 
Court,  and  final  judgment  pronounced  thereon. 

It  is  true  the  prisoner  need  not  remain  in  Court 
during  the  retirement  of  the  jury,  to  consult  as  to  their 
yerdict,  but  if  they  yoluntarily  return  to  deliyer  their 
yerdict,  the  Court  has  no  power  to  receiye  it  in  the  ab- 
sence of  the  prisoner;  and  if  it  be  receiyed,  for  want 
of  jurisdiction,  it  is  a  nullity:  Andrews  vs.  The  State, 
2  Sneed,  550. 

So,  also,  it  is  the  prisoner's  right,  if  after  the  origi- 
nal charge  has  been  deliyered,  and  the  jury  haye  re- 
tired to  consider  of  their  yerdict,  the  Court  recalls 
them  to  correct  any  mistake  made  in  his  charge,  or  to 
alter  or  modify  it  in  any  respect,  to  be  present,  and 
witness  whatever  is  done  in  Court  touching  his  trial. 
And  with  equal  reason  and  authority,  he  has  the  right 
to  be  present  when  the  jury,  without  being  lacalled, 
yoluntarily  return  into  open  Court,  and  asks  for  fur- 
ther instructions,  or  even  for  a  re-statement  of  the 
original  charge.  In  either  event,  his  life  or  liberty 
may  be  effected  by  it,  and  he  has  the  constitutional 
right  to  be  personally  present,  and  to  guard  both,  by 
all  the  forms  of  law  that  he  can  make  availing  in  his 
favor. 

Without  this  salutary  rule,  cases  might  be  supposed 
in  which  the  greatest  injustice  might  be  done  to  the 
prisoner.  Counsel,  like  Judges,  are  but  men,  and  sub- 
ject to  all  the  frailties,  passions  and  prejudices   of    hu- 
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man  nature;  and  in  cases  of  great  enormity,  daring 
high  popular  feeling,  or  wounded  family  pride,  the  chosen 
counsel  of  the  prisoner  might,  through  fear  or  other 
cause,  in  the   absence  of    his    client,    be  thrown  off  his 

guard,    and  suffer  remarks    to    .pass  from   the  Court   to 

• 

the  jury,  without  exceptions,  which  would  prove  fatal  to 
the  prisoner.  It  would  be  far  otherwise,  were  the  pris- 
oner present,  in  the  enjoyment  of  his  constitutional 
right,  stimulated  by  the  perils  of  his  situation.  He  is 
presumed  by  the  common  instincts  of  his  nature,  to  be 
aliye  to  his  interest,  and  ready  to  catch  every  improper 
remark  that  might,  by  accident  or  other  cause,  fall 
from  the  Court. 

And,  again,  in  the  event  the  prisoner  elected,  as  he 
has  the  unquestioned  right  to  do,  to  conduct  his  own 
defense,  either  in  whole  or  in  part,  the  rule  in  such  a 
case,  insisted  on  by  the  State,  would  be  utterly  im- 
practicable and  absurd,  for  he  could  not  be  absent  as  a 
prisoner  and  present  as  counsel  at  the  same  time.  In 
any  aspect  in  which  it  can  be  reviewed,  the  rule  ad- 
mitting the  personal  presence  of  the  prisoner,  through- 
out his  entire  trial,  is  too  sacred  to  human  life  and 
liberty,  to  be  relaxed. 

It  follows,  therefore,  that  the  Court  erred  in  re- 
stating the  substance  of  a  portion  of  his  charge  in  the 
absence  of  the  prisoner;  for  which  the  judgment  and 
sentence  of  the  Court  must  be  reversed,  and  a  new  trial 
granted. 
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Solomon  McBeykolds  vs.  Thb  Statb. 

1.  Marriage  or  Slatj&s  mat  be  Annulled  by  thsmselyes  whek 
THET  ARE  EMANCIPATED.-  McReysolds,  In  1856,  while  a  slave, 
MM  married  to  a  Blave,  according  to  the  uBages  and  customs  of 
slaves.  They  lived  as  husband  and  wife  until  after  their  emancipa- 
tion. In  1867,  he  abandoned  his  first  wife  and  married  another. 
Held,  that,  as  a  slave,  he  was  incapable  of  making  a  valid  contract, 
aod  his  first  marriage  was  void,  and  he  could  have  treated  it  as  a 
nullity  as  soon  as  he  was  capable  of  making  a  valid  contract;  yet,  if 
he  continued  to  live  with  the  woman  he  had  married  when  a  slave, 
after  their  emancipation,  it  was  a  ratification  of  the  marriage. 

2.  Sams.  J/ter  emancfpaiion  a  mutual  recognition  of  each  other  <u  hus- 
band and  wife^  completes  the  act  qf  malrimony.  If,  after  emancipation, 
the  parties  live  together  as  husband  and  wife,  and  before  emancipa- 
tion, they  were  married  in  the  form  which  either  usage  or  law  had 
established  for  the  marriage  of  slaves,  their  subsequent  mutual  ac- 
.knowledgement  of  each  other  as  husband  and  wife,  should  be  held 
to  complete  the  act  of  matrimony  so  as  to  make  them  lawfully 
and  fully  married  from  the  time  at  which  their  subsequent  living 
together  eommenoed. 


FROM  HOKTGOMEBY. 


The  plaintiff  in  error  was  indicted  for  bigamy,  and 
was,  at  the  January  Term,  1868,  convicted  and  sen* 
tenced  to  two  years  imprisonment  in  the  penitentiary;, 
from  which  sentence  he  appealed.  Judge  J.  A.  Campbell, 
presiding* 

John  F.  House,  for.  plaintiff  in  error, 

Thobias  H.  Coldwell,  Attorney  -  General,  for  The 
State. 

Shackelford,    J.,    delivered    the    opinion     of    the 
Court 
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The  plaintiff  in  error,  a  free  man  of  color,  was  in- 
dicted at  the  January  Term,  1867,  of  the  Circuit  Court 
of  Montgomery  County,  for  bigamy.  He  was  ar- 
raigned and  tried  at  the  same  term  of  the  Court  be- 
fore a  jury  of  the  county,  and  was  conyicted  and  sen- 
tenced to  two  years  imprisonment  in  the  penitentiary 
of  the  State.  Motions  for  a  new  trial  and  in  arrest 
of  judgment,  were  entered  and  severally  OTerruled,  from 
which  he  has  appealed  in  error,  to  this  Court.  The 
facts  of  the  case  are  substantially  as  follows: 

In  1856  the  plaintiff  in  error  was  a  slave,  the  pro- 
perty of  Wilson  0.  McReynolds,  a  citizen  of  Mont- 
gomery, Tennessee.  During  that  year,  the  plaintiff  in 
error  and  Eliza  Elder,  a  slave,  were  married;  the  mar- 
riage rites  were  solemnized  by  Fred.  Martin,  a  colored 
preacher;  it  was  by  and  with  the  consent  of  the  own-  y 
ers  of  the  slaves.  They  continued  to  live  together  as 
man  and  wife,  until  about  the  1st  of  January,  1867 ; 
they  had  one  child.  On  the  17th  of  January  1867, 
the  plaintiff  in  error  procured  a  license  of  mar- 
riage from  the  County  Court  Clerk  of  Montgomery 
County,  and  the  rites  of  marriage  were  solemnized  be- 
tween the  plaintiff  in  error  and  one  Betsy  Edrington, 
a  free  woman  of  color.  On  tfao  trial  of  the  cause, 
the  Court,  after  a  lengthy  and  elaborate  charge  to  the 
jury,  summed  up  his  conclusion  upon  the  law  of  the 
case,  as  follows:  K  the  proof  shows  the  plaintiff  in 
error  had,  prior  to  his  freedom,  contracted  a  marriage 
with  a  woman  of  his  color,  and  lived  with  her  as  her 
husband;  in  other  words,  that  the  two  lived  togeth- 
er as  man  and    wife,   they    are    now  legally  such,    and 
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if  the  plaintiff  in  error  has  married  another  woman 
while  his  wife  he  maj  have  first  married,  was  living,  he 
is  guilty  as  charged  in  the  indictment,    etc.,   etc. 

This  is  a  novel  case,  and  presents  an  interesting 
question,  and  is  one  of  great  importance,  involving  the 
domestic  relations  of  that  class  of  persons  who  haVe 
been  recently  released  from  the  condition  of  slaves  and 
given  the  rights  and  privileges  of  free  persons.  For 
the  determination  of  the  question  involved,  it  is  neces- 
sary to  look  to  the  status  and  condition  of  these  per- 
sons while  in  a  state  of  slavery,  and  see  what  rights 
and  privileges    were    accorded  them. 

The  municipal  law  did  not  recognize  the  rites  of 
marriage  between  slaves;  they  had  no  civil  rights,  ex* 
cept  where  the  right  of  freedom  was  involved,  in  which 
case,  they  could  prosecute  a  suit  by  their  next  friend; 
or  in  cases  affecting  his  life,  he  was  tried  as  a  free- 
man; unconditional  submission  to  the  will  of  the  master 
was  the  duty  of  the  slave;  he  was  protected  in  life 
and  limb  from  his  violence ;  they  were  permitted  to  se- 
lect their  wives,  and  were  often  married  by  a  preacher 
of  their  own  race;  sometimes  took  up  and  cohabited 
together,  and  were  recognized  as  husband  and  wife  by 
their  owners. 

They  were  generally  happy  and  contented  in  the 
humble  condition;  the  cares  of  the  future  did  not  press 
upon  them;  their  wants  were  supplied  by  their  owners, 
and  their  children  provided  for.  But  the  institution  has 
ceased,  with  all  of  its  complications,  and  they  are  now 
given  the  rights  and  privileges  of  citizens.  It  has  de- 
volved upon  the  Courts  the  duty  of  declaring  the   rules 
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of  lav  applicable  to  them  in  their  domestio  relations 
growing  out  of  their  changed  condition. 

The  slave  haying  no  civil  rights,  could  they  con- 
tr«t  in  marriage  whUe  in  a  Btate  of  elayeiy  so  as  to 
be  binding  upon  them  after  their  emancipation?  Mar- 
riage is  defined  to  be  a  civil  contract.  Lord  Rober- 
son,  a  Scotch  Judge,  in  a  passage  approvingly  quoted 
by  Judge  Story,  and  by  Bishop  in  his  work  on  M.  and 
D.,  88.  6,  says:  '^  It  is  a  contract  iui  generU^  differing, 
in  some  respects,  from  all  other  contracts,  so  that  the 
rules  of  law  which  are  applicable  in  expounding  and 
enforcing  other  contracts  may  not  apply  to  this." 

The  contract  of  marriage  is  the  most  important  of 
all  human  transactions;  it  is  the  very  basis  of  the 
whole  fabric  of  civilized  society.  The  status  of  mar- 
riage is  jun9  gentium^  and  the  foundation,  of  it  like 
that  of  all  other  contracts,  rests  on  the  consent  of 
parties.  But  it  differs  from  other  contracts  in  this, 
that  the  rights,  obligations,  and  duties  arising  from  it 
are  not  left  entirely  to  be  regulated  by  the  agreement 
of  the  parties,  but  are,  to  a  certain  extent,  matters  of 
municipal  regulations,  over  which  the  parties  have  no 
control  by  any  declaration  of  their  will.  It  confers 
the  status  of  ligitimacy  on  children  born  in  wedlock, 
with  all  the  consequential  duties  and  privileges  thence 
arising;  it  gives  rise  to  the  relations  of  consanguinity 
and  affinity;  in  short,  it  pervades  the  whole  system  of 
civil  society.  Unlike  other  contracts,  it  cannot,  in  gen- 
eral, among  civilized  nations,  be  dissolved  by  mutual 
consent,  and  it  subsists  in  full  force,  even  although  one 
of  the  parties  should  be  forever  rendered  incapable,   as 
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in  the  case  of  incurable  insanity,  or  the  like,  from  per- 
forming his  part  of  the  mutual  contract. 

In  this  State,  the  common  law  was  changed,  and 
marriages  are  contracted  and  governed  by  municipal  law. 
The  ^atute  laws  of  the  State  were  applicable  to  free 
persons,  and  did  not  apply  to  this  class  of  persons 
at  the  time  of  their  marriage,  when  in  a  state  of 
slavery.  Therefore,  there  being  no  statutory  law  recog- 
nizing marriage  between  slaves,  we  must  look  to  the 
common  law  to  see  its  effect  upon  persons  who  are 
not  within  the  rule  of  municipal  law,  and  be  governed 
in  our  conclusions  by  analogous  principles.  At  com- 
mon law,  it  is  the  declared  assent  of  the  mind  to  the 
act  of  marriage,  which  makes  it  legal.  Such  as  declare 
their  assent  shall  be  bound.  Though  the  slave  could 
make  no  civil  contract,  and  the  municipal  law  did  not 
recognize  the  state  of  marriage  between  slaves,  and  a 
marriage  was,  in  legal  contemplation,  absolutely  void, 
and  no  civil  rights  could  grow  out  of  such  a  relation 
.while  in  a  state  of  slavery,  it  must  be  admitted, 
there  was  the  moral  assent  of  the  mind  on  the  part 
of  slaves  to  a  marriage.  They  were  usually  married  by 
one  of  their  own  race,  and  lived  together  as  man  and 
wife.  What  is  the  legal  effect  of  such  a  marriage 
after  their  manumission,  the  parties  continuing  to  co* 
habit  as    man  and  wife? 

By  the  common  law,  if  a  boy  under  fourteen,  or  a 
girl  under  twelve  years  of  age,  marries,  the  marriage  is 
inchoate  and  imperfect,  and  when  either  of  them 
comes  to  the  age  of  consent  aforesaid;  they  may  disa- 
gree,   and  declare  the  marriage  void  without  any  divorce 
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or  sentence  in  the  spiritnal  court;  but,  it  is  so  far  a 
marriage,  that,  if,  at  the  age  of  consent,  they  agree  to 
continue  together,  they  need  not  be  married  again:  1 
Black.  Com.,  437.  It  is  a  well  settled  mle,  where 
marriages  have  been  entered  into,  where  one  of  the 
parties  laboring  nnder  temporary  insanity,  if  the  par* 
ties  continue  to  cohabit  after  a  lucid  interval,  the  co» 
habitation  will  render  their  marriage  good:  Bishop  on 
M.  and  D.,  ss.,  140.  This  principle  was  settled'  by 
this  Court  in  the  case  of  Cole  v$»  Cole,  5  Sneed, 
57.  The  Court  say:  '^If  the  proof  established  the 
wife  was  of  unsound  mind  at  the  time  of  her  mar- 
riage, there  was  abundant  evidence  she  was  after- 
wards restored,  at  least  temporarily,  and  did  not  re- 
padiate,  but  her  acts  and  conduct  recognized  the  va- 
lidity of  the  marriage.  A  lunatic  on  regaining  his 
reason,  may  affirm  a  marriage  celebrated  while  he  was 
insane,  and  this  without  any  new  solemnization."  In 
support  of  this  principle  the  Court  refer  to  Bishop,  ss., 
189;  6  Metcalf,  144.  Apply  these  principles  to  the 
case  under  consideration.  The  plaintiff  in  error,  while 
in  a  state  of  slavery,  was  married  according  to  the 
usages  and  customs  of  the  race;  they  continued  to 
live  together  as  man  and  wife  until  their  emancipation 
in  1865;  after  their  emancipation  the  relation  of  hus- 
band and  wife  continued  until  January,  1867,  when  he 
abandoned  his  wife  and  married  another.  At  com- 
mon law,  we  have  shown  it  is  the  declared  assent  of 
the  will  to  the  act  of  marriage  which  makes  it  legal. 
Such  as  declare  their  assent  shall  be  bound.  Though 
the  plaintiff  in  error  was   incapable  of  making  any  valid 
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contract  while  in  a  state  of  slavery,  and  the  marriage 
was  Toid,  and  he  could  have  dissolred  the  relation  as 
soon  as  he  was  capable  of  contracting,  yet,  he,  hay- 
ing continued  to  live  with  the  woman  he  had  married 
in  a  state  of  slavery,  it  was  a  ratification  of  the  mar- 
riage. Bishop,  in  his  work  on  Marriage  and  Divorcey 
ss.,  162,  in  reference  to  marriage  of  slaves,  says:  ^^If, 
after  the  emancipation,  the  parties  live  together  as  hus- 
band and  wife,  and  if,  before  emancipation  they  were 
married  in  the  form  which  either  usage  or  law  had 
established  for  the  marriage  of  slaves,  this  subsequent 
mutual  acknowledgment  of  each  other  as  husband  and 
wife,  should  be  held  to  complete  the  act  of  matrimony, 
so  as  to  make  them  lawfully  and  fully  married  from 
the  time  at  which  this  subsequent  living  together  com- 
menced; ^and  in  support  of  this  principle,  he  cites  3 
Ir.  Eq.,  91 ;  23  Miss.,  410;  Pointer,  on  Marriage  and 
Divorce,  157 ;  and  the  case  of  Cole  vs»  Cole,  5  Sneed. 
Doubts  existing  in  the  public  mind  as  to  the  validity* 
of  such  marriages,  while  in  a  state  of  slavery,  the  Leg- 
islature, with  a  view  to  elevate  this  class  of  the  popula- 
tion in  morals,  and  to  keep  them  together  as  families, 
who  had  contracted  marriage  in  a  state  of  slavery,  on 
the  26th  of  May,  1866,  passed  '^An  Act  to  define  the 
term  'free  persons  of  color,'  and  to  declare  the  rights 
of  such  persons."  The  fifth  section  of  said  Act,  is  as 
follows  :  '^That  all  free  persons  of  color,  who  were  living 
together  as  husband  and  wife,  in  this  State,  while  in 
a  state  of  slavery,  are  hereby,  declared  to  be  man  and 
wife,  and  their  children  legitimately  entitled  to  an 
inheritence   in  any  property  heretofore  acquired  or  that 
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may  be  hereafter  acquired,  by  said  parents,  to  as  full 
an  extent  as  white  children  are  entitled,  under  exist- 
ing laws  of  this  State/' 

The  passage  of  this  Act  did  not  change  or  alter 
the  law  in  reference  to  those  who  were  married  while 
in  slavery,  and  continued  to  cohabit  together  as  man 
and  wife,  after  their  emancipation.  The  marriage  of  such 
persons  were  made  valid  by  their  consenting  to  live 
together  after  their  emancipation;  and  having  given,  while 
in  a  state  of  slavery,  a  moral  assent,  as  soon  as  they 
were  capable  of  contracting  or  legally  assenting  to  the 
marriage,   it  would  become  valid. 

The  Act  of  the  Legislature  was  proper,  under  the 
circumstances  in  which  it  was  passed.  It  was  supposed 
this  class  of  persons  were  not  embraced  within  the 
rules  of  law  regulating  marriage.  The  object  of  the 
Legislature  was  to  give  the  sanction  of  law  and  bring 
within  its  rules,  this  class  of  persons  in  their  domestic 
relations.  Such  being  the  principles  of  law  governing 
this  case,  was  the  charge  of  the  Court  correct?  He 
instructed  the  jury,  if  the  plaintiff  in  error  had,  prior  to 
his  freedom,  contracted  a  marriage  with  a  woman  of 
his  color,  and  lived  with  her  as  husband,  and  had 
married  another  woman  while  his  wife  was /living,  he 
would  bo  guilty  as  charged.  Under  this  charge,  if  the 
plaintiff  in  error  had  married  another  woman  while  the 
wife  he  had  married  in  a  state  of  slavery  was  living, 
the  jury  were  instructed  he  was  guilty.  This  is  erro- 
neous. To  constitute  the  crime  of  bigamy,  there  must  be 
a  valid  marriage  subsisting  at  the  time  of  the  second 
marriage.  His  Honor  should  have  instructed  the  jury, 
if   the  plaintiff  in   error  had    married   before   his  eman- 
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cipation,  and  had'  continned  to  live  and  cohabit  with 
his  .wife  he  had  married  while  in  a  state  of  slavery, 
after  their  freedom,  it  was  a  legal  assent  and  ratifica- 
tion of  the  marriage;  and  the  plaintiff  in  error  haying 
married  another  while  the^  first  marriage  existed,  was 
guilty. 

The  judgement  of  the  Court,    must  be  reversed,    and 
a  new    trial  awarded^    when    the  law  will  be    charged 

0 

as  settled  in   opinion. 


Henbt  Atbs  v8.  The  State. 

1.  Offenses   that   mat    be   Joiksd   in    the    same  Indictment. 

Offenses  of  a  different  character,  as  forgery  and  pergury,  cannot  be 
incorporated  in  the  same  indictment,  but  offenses  of  the  same  char- 
acter, differing  only  in  the  degree  of  the  severity  of  the  punishment, 
may  be  united  in  the  same  indictment. 

2.  Waiver  qf  tpecial  drfentes.    If  a  party  go  to  trial  upon  other  issues 

without  invoking  the  action  of  the  Court  upon  demurrer,  motion  to 
quash,  or  other  defenses,  it  must  be  regarded  as  a  wai?er,  and  will 
be  no  ground  for  a  reversal. 

3.  Foremen  of  Grand  Juries.    When  they  may  etoear  witnesaes.  The  fore- 

man of  the  grand  jury  has  no  power,  under  our  statutes,  to  swear 
witnesses  upon  an  indictment  for  a  felony.  But  he,  or  the  Clerk  of 
the  Court,  may  administer  an  oath  to  witnesses  examined  before  the 
grand  jury,  in  reference  to  gaming,  for  taking  tolls  at  turnpike  gates 
open  according  to  la^^,  illegal  voting,  tippling,  disturbing  public 
worship,  and  injuries  to  public  buildings. 


FROM    GILES. 


The    plaintiff  in  error,    was  conyicted  at  the  August 
Term,  1867,  and  sentenced  to  ten  years    imprisonment; 
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from  which  virdict  and  judgement,  he  appealed.    Judge 
M.   M*    BiUSKy   presidingy  by  interchange, 

JodN  G.  Bbowk,  for  plaintiff  in  error. 

Thohas  H.  Coldwbll,  Attorney-GFeneral  for  The 
State. 

Shackelford  J.,  delivered  the  opinion   of  the  Court. 

The  plaintiff  in  error,  iras  indicted  in  the  Circuit 
Court  of  Giles  County,  for  horse  stealing.  The  in- 
dictment contains  two  counts;  the  first  for  stealing  a 
horse.  The  second  count  is,  that  he  did  feloniously 
and  fraudulently,  buy,  receive,  conceal,  or  aid  in  con- 
cealing, a  horse,  knowing  him  to  have  been  stolen, 
etc.,    etc. 

The  indictment  was  signed  by  Austin  Hickey,  At- 
torney-General pro  tem^j — ^indorsed:  ^'a  True  Bill.  Lewis 
B.  Marks,  Foreman  of  the  grand  jury/'  The  witness, 
John  Shaddon,  sworn  before  the  grand  jury  by  the 
foreman.  At  the  April  Term,  1867,  the  following  entry 
appears  of  record:  ^^Austin  Hickey  presented  himself 
in  Court  and  was  sworn  in  as  Attorney-General  pro  tem.^ 
and  entered  upon  his  duties  as  such."  At  the  April 
Term,  1867,  the  plaintiff  in  error  moved  the  Court  to 
quash  the  second  count  in  the  indictment,  which  motion 
was  continued.  At  the  August  Term,  1867,  as  appears 
from  the  record,  Jason  Bullock  prosecuted  the  pleas 
of  the  State  as  Attorney -General  pro  tern*  The  plain- 
tiff in  error  was  arraigned  and  tried  at  the  August 
Term,  1867,  by  a  jury  who  found  a  general  verdict  of 
guilty,    and  fixed  the  period  of  his  confinement    in  the 
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penitentiary  at  ten  years.  He  moved  for  a  new  trial, 
and  in  arrest  of  judgment,  which  motions  were  sever- 
ally overruled;  from  which  he  has  appealed  in  error,  to 
to  this  Court. 

Various  errors  have  been  assigned  in  argument: 
Firaty     It  is  insisted  that  the  joinder  of  two  counts, 
charging    distinct  felonies  of    different  grades    and   pun- 
ishments,  cannot  be  maintained  under  a  general  verdict 
of   guilty.       To   be    maintained,    they    must   be    of  the 
same  nature,  and  admit  of  the  same  plea  and  judgment. 
The    offenses    charged,    are    punished  according    to    the 
terms  of    the  statute.       They    are    liable    to    have  dis- 
tinct, separate  and  different    punishments,  and  not  same 
judgments.       The    offense    charged    in    the    first    count, 
may  be  punished  capitally.      The  second  count,  is  pun- 
ished  by  confinement    in    the    penitentiary.      We    think 
this  assignment  of  error,  cannot  be  sustained.      The  of- 
fense of  stealing  a  horse,  and  of  stealing,  and  receiving 
stolen  goods,    are    different    offenses,    and    punished    by 
different    degrees  of    severity;   but    they    differ    only  in 
degree,   and  belong  to    the    same    class    of  crimes,    and 
may  be  united:    8   Hum.,    71.      By  the  Act  of   May, 
1865,  the  crime  of    horse  stealing  may  be  capital,   but 
that  does  not  change   the  rule   of    law.      This  principle 
was  settled  in  the  case  of  The  People  vs.  Bynders:     12 
Wend.,  425;     and  is  cited    approvingly    by    this   Court 
in  the    case  referred  to,   in   8 "  Hum.,   71 ;     in  which  it 
is  said,   there  would  be  an  incongruity    in  incorporating 
in  the  same  indictment,  offenses  of  a  different  character. 
Such,    for    instance,    as   for    forgery    and    perjury.      It 
cannot  be  denied,   that,   in  such  a  case,   a  Court  would 
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refose  to  hear  a  trial    upon    both.      There   can    be    no 
doubt  but  when  offenses  of  the  same  character,  differing 
only  in  degree,   are  united  in  the  same  indictment,  the 
prisoner  may,   and  ought  to  be,    tried  on  both  charges 
at  the  same  time.      Mr.  Chittj,  in    his  wqrk   on   Crim- 
inal   Law,  YoL  1,  p.    285,  says:     "In  cases  of  felonies, 
no  more  than  one  distinct  offense,  or    criminal  transac- 
tion,  at  one  time,  should  regularly  be  charged  upon  the 
prisoner  in  one  indictment;  because  if  it  should  be  shown 
to   the   Court  before  plea,    they  will  quash    the    indict- 
ment lest  it   should    confound    the    prisoner  in    his   de- 
fense, or  prejudice  him  in    his    challenges  to  the  jury; 
and  if  they    do   not    discover  it   until    afterwards,   they 
may  compel  the    prosecutor   to    elect    on    which   charge 
be  will   proceed."    But  this  is  only  a  matter  of  prudence 
and    discretion,    which    rests    with    the    Judge  to   exer- 
cise;  for,  in  point   of    law,    there    is    no    objection   to 
the   insertion   of    several    distinct   felonies    of  the    same 
degree,    though    committed    at    different    times,    in   the 
same  indictment,    against  same    offender;    and   it   is    no 
ground  of  demurrer,    or  arrest  of  judgment:      4  Hum., 
190,    and  authorities   cited.      The  rule   is,    after   a  gen- 
eral   verdict    of    guilty,     it   is   no    objection    to    an   in- 
dictment on  motion  in  arrest  of  judgment,   that  offenses 
of  different  grades,    and  requiring  different    punishments, 
are    charged    in    the    different  counts.     If   any    one   or 
more    of    the    counts     are    sufficient,     the     Court    will 
render   judgment   upon   such  counts:       Wharton's   Crim. 
Law,  160,    and  17   Vermont,   658. 

Seeondj    No  action  was   taken  by  the  Court,    on  the 
motion  to    quash    the   second    count   in   the   indictment. 
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It  is  insisted  this  is  error;  that  the  plaintiff  in 
error  was  entitled  to  a  judgment  on  the  motion  be- 
fore any  action  was  taken  against  him.  We  do  not 
think  so.  When  parties  go  to  trial  upon  other  issues, 
without  invoking  the  action  of  the  Court  upon  demur- 
rers or  other  defenses,  it  must  be  regarded  as  a  waiv- 
er, and  no  ground  for  a  reversal:      2   Sneed,   285-6. 

The  record  shows  the  prosecutor,  John  Shadden,  was 
sworn  by  the  foreman  of  the  grand  jury,  James  B. 
Marks,  as  a  witness.  It  is  insisted  this  is  error;  that 
the  Clerk  of  the  Court  is  alone  authorized  to  administer 
oaths  to  the  witnesses  to  testify  before  the  grand  jury, 
excepting  cases  specially  provided  by  law;  and  that 
this  class  of  felony  does  not  fall  within  the  exceptions 
embraced  by  section  5087,  of  the  Code.  By  that  sec 
tion,  the  grand  jury  shall  send  for  witnesses  whenever 
they,  or  any  of  them,  suspect  a  violation  of  laws  against 
gaming,  taking  tolls  at  turnpike  gates  open  according 
to  law,  illegal  voting,  disturbance  of  public  worship, 
and  injuries  to  public  buildings.  By  section  5090,  the 
Clerk  shall  issue  subpoenas  for  any  witness  the  grand 
jury  may  require  to  give  evidence  before  them.  By 
section  5091,  the  process  for  witnesses  sent  by  the 
grand  jury,  shall  be  directed  to  the  Sheriff,  or  other 
lawful  officer;  may  be  executed  and  returned,  etc. 
Section  5092,  provides,  witnesses  thus  summoned,  may 
be  sworn  by  the  Clerk  or  foreman  of  the  grand  jury, 
who  shall  indorse  the  fact  on  the  subpoena,  and  sign 
his  name  to  such  indorsement,  officially.  Taking  these 
several  sections  of  the  Code  together,  it  is  clear  the 
Legislature  intended  to  restrict  the    power  of  the  fore^ 
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man  of  the  grand  jnry,  to  administer  oaths  to  wit- 
nesses to  testify  before  them,  to  the  offenses  specified 
in  section  5087.  If  they  suspect  a  violation  of  the 
laws  specified  in  said  section,  the  foreman  has  a  right 
to  have  witnesses  snbpo&ned,  and  to  administer  the  oath. 
The  preyions  sections  have  reference  to  the  mode  of 
obtaining  the  process  for,  and  compelling  the  attend- 
ance  of,  winesses  in  such  cases.  Section  5092,  empow^ 
ers  the  foreman  of  the  grand  jury  to  swear  the  wit- 
nesses in  snch  cases,  eyidently  referring  to  the  offen- 
ses embraced  in  section  6087. 

We  have  been  unable  to  find  any  provisions  in  the 
Ck>de  authorizing  the  foreman  of  the  grand  jury  to 
swear  witnesses  upon  indictments  for  felony.  An  in- 
dictment must  always  be  preferred  to  the  grand  jury 
by  the  Attorney-General.  When  he  has  prepared  the 
indictment,  he  brings  it  into  Court,  with  the  prosecu- 
tor's name  indorsed,  (Wharton's  Grim.  Law,  230,)  and 
also  the  names  of  the  witnesses.  The  witnesses  are 
then  sworn  by  the  Clerk.  The  officer  of  the  grand 
jury  then  takes  the  indictment  and  witnesses  before 
them,  to  be  examined  in  regard  to  the  charge;  they 
can  hear  no  evidence  but  that  which  the  Attomey- 
Oeneral  adduces:  Hist,  of  a  Law  Suit,  sec.  809;  Whar- 
ton's Crim.  Law,  282.  The  Clerk  of  the  Court,  during 
the  session  of  the  Court,  in  relation  to  the  business  of 
the  Court,  in  administering  oaths,  is  to  be  considered 
as  acting  in  open  Court.  Li  such  cases,  the  oath  does 
not  derive  its  sanction  and  validity  from  the  circumstance 
merely  because  it  was  administered  by  the  Clerk,  but 
from  the  fact   it  was  duly  administered  in  open   Court, 
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with  the  approval,  and  under  the  control,  of  the  Jndge 
presiding :  1  Swan,  157.  The  Judges,  Clerks  of  Courts, 
and  Justices  of  the  Peace,  are  authorised  to  administer 
oaths;  but  where  the  power  is  delegated  to  others,  it  is 
specially  provided  for,  as  in  section  5092. 

The  foreman  of  the  grand  jury  having  no  right  to  ad- 
minister an  oath  to  a  witness  to  testify  before  them,  ex- 
cept in  the  cases  embraced  in  section  5087,  and  this  case 
not  falling  within  the  provisions  of  that  section,  an  in- 
dictment founded  upon  the  oath  of  a  witness  not  sworn 
in  open  Court,  to  testify  before  a  grand  jury,  is  void. 
We  think  it  dangerous  to  extend  the  rule  beyond  the 
plain  provisions  of  the  statute.  The  liberty  of  the 
citizen  should  be  sedulously  guarded,  and  any  departure 
from  the  long  and  established  practice,  is  fraught  with 
danger.  We  think  the  error  assigned  is  well  taken. 
The  witnesses  having  been  sworn  by  the  foreman  of  the 
grand  jury,  and  the  fact  appearing  in  the  records,  the 
judgment  must  be  arrested.  Other  errors  have  been 
assigned,  but  in  the  view  we  have  taken,  it  is  unneces- 
sary to  express   any   opinion  upon   them. 

The  prisoner  will  be  remanded  to  the  County  of 
Giles,  to  be  kept  in  custody  until  he  will  again  be 
indicted  for  the  offenses,  or  discharged  by  the  Court  of 
said  county. 
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Thb  Statb  v9.  Gab&btt  Dott. 


I.  DiSTUXBiiro  Public  Wobship.  AvermenU  neeetMry  in  th$  indiei-' 
ment.  An  indictment  or  presentment,  for  disturbing  public  wor- 
sbip,  must  ayer  that  the  act  by  which  the  worshiping  assembly  was 
disturbed,  was  done  at  or  near  the  place  of  worship. 


FROM   HUMPHBST8. 


At  the  Maxch  Term,  18679  ^^  motion  of  the  defend- 
ant, the  presentment  was  quashed.  The  District  Attor- 
ney-General appealed.  Judge  Lucian  L.  Hawkins,  pre- 
siding. ^ 

Thomas    H.    Coldwell,    Attorney-General,    for    the 


-,  for  Doty. 


Hawkins,  J.,  delivered  the  opinion  of  the  Court. 

At  the  NoTember  Term,    1866,  of  the   Circuit   Court 

of  the   County  of  Humphreys,   the  grand  jury  returned 

into   Court,  a  presentment    against  William    Eyans  and 

Garrett  Doty,  for  disturbing  public   worship.      Doty  was 

arrested;    and,   at  the  ensuing  March  Term,  moyed  the 

Court  to  quash  the  presentment,   which  motion  was  Buxh 

tained  by  the  Court;    and  an  appeal  has  been  prosecuted 

to  this  Court,  by  the  Attorney-General. 
8 
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We  think  there  is  no  error  in  the  judgment  of  the 
Circuit  Court  quashing  the  presentment.  Section  4853 
of  the  Code,  declares:  ^^If  any  person  willfully  dis- 
turb or  disquiet  any  assemblage  of  persons,  met  for 
religious  worship,  by  noise,  profane  discourse,  rude  or 
indecent  behavior,  or  any  other  act,  at  or  near  the 
place  of  worship,  he  shall  be  fined,  not  less  than  twen- 
ty,' nor  more  than  two  hundred  dollars;  and  may  also 
be  imprisoned,  not  exceeding  six  months,  in  the  County 
jaU." 

The  offense  consists  in  the  willful  disturbance  of  a 
worshiping  assembly,  by  noise,  profane  discourse,  rude 
or  indecent  behavior,  or  any  other  act,  at  or  near  the 
place  of  worship.  The  presentment  charges,  that  the 
defendants  did  willfully  disturb  and  disquiet  a  worshiping 
assembly,  by  loud  talking,  rude  and  improper  behavior, 
and  by  shooting  off  their  pistols;  but  it  wholly  fails 
to  charge,  that  the  acts  causing  the  disturbance  were 
done  or  performed  at  or  near  the  place  where  the 
assembly  had  met  for  the  purpose  of  worship.  We 
think  it  is  an  indispensable  ingredient  of  the  offense 
that  the  acts,  by  which  a  worshiping  assembly  is  dis- 
turbed, should  have  been  done  at  or  near  the  place  of 
worship;  and  that  the  indictment  or  presentment  must 
charge  that  it  was  done,  not  only  willfully,  but  also  at 
or  near  the  place  of  worship.  It  follows,  therefore,  that 
the  presentment  in  this   case  is  fatally  defective. 

Affirm   the  judgment. 
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GEOBaB   Ebith  vs.  The   State. 

1.   A  FbXXMAJT  GAKHOT  BX  PuHISHXD  fob  MaHSLAUOHTXR  OOMMtTTID 

WHILE  A  Slatx.  The  plfttntiff  in  error  was  indicted  and  convicted 
for  manslaoghter  committed  in  1864,  while  he  waa  a  elave.  Held, 
that  a  free  man  cannot  be  punished  for  the  crime  of  manBlaughter 
committed  when  he  waa  a  slave. 

2.  Samx.  Same.  Section  2624  and  4604,  of  the  Code,  provides  different 
modes  of  punishment  for  manslaughter,  eommitted  by  a  free  person 
and  by  a  slave.  When  the  slave  becomes  free  he  cannot  be  punished 
as  a  slave,  for  an  offense  committed  when  a  slave ;  the  abolition 
of  slavery  in  this  State  entirely  repealing  the  slave  Ck»de,  leaving 
nothing  for  the  statute  to  operate  upon;  and  there  are  no  slaves  to 
punish. 


7B0M  VBANKLIK. 


At  the  March  Telrm,  1867,  the  plaintiff  in  error  was 
tried  and  convicted  of  manslaughter,  after  motion  for  a 
n^w  trial  and  in  arrest  of  judgement,  he  appealed. 
Judge  N.   A.    Pattebsov,  presiding. 

Petbb  Tubnbt,  for  Keith. 

Thomas  H.  Colbwell,  Attorney-General,  for  The 
State. 

Hawkins  J.,  delivered   the  opinion  of  the  Court. 

The  plaintiff  in  error,  a  free  man  of  color,  was  in- 
dicted in  the  Oircuit  Court  of  Franklin  County,  at  its 
November  Term,  1865,  for  the  murder  of  one  Gilderoy 
Horton.     At  the  March  Term,  1867,  of  said  Court,  he 


86  NASHVILLE : 


G^rge  Keith  v$.  The  State. 


was  arraigned,  plead  '^not  guilty,"  was  tried  and  con- 
victed of  Yolnntary  manslaughter.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  made  and  over- 
ruled; and  the  plaintiff  in  error,  was,  by  the  judgement 
of  the  Court,  sentenced  to  imprisonment  at  hard  labor 
in  the  penitentiary  for  the  term  of  three  years;  from 
which  judgement  of  the  Court,  he  has  appealed  to  this 
Court. 

The  proof  shows  that  the  plaintiff  in  error,  while  a 
slave  in  1864,  upon  discovering  the  deceased,  t^ho  was 
also  a  slave,  in  bed  with  the  wife  of  the  plaintiff  in 
error,  inflicted  upon  the  deceased  a  wound  of  which  he 
shortly  thereafter,   died. 

Various  questions  have  been  raised  in  argument,  but 
the  main  question  in  the  case  and  the  one  upon  which 
we  rest  the  decision  of  the  case,  is  this:  Can  the 
plaintiff  in  error,  being  a  free  man,  be  punished  for 
the  crime  of  manslaughter  committed  while  he  was  a 
slave?  And  we  think  most  clearly  according  to  the 
principles  .announced  by  this  Court  in  the  case  of 
Davidson  V8.  The  State,  2  Coldwell,  184;  and  of 
Brothers  vs.  The  State,  2  Coldwell,  201:  and  of 
Whorton  v«.  The  State,  decided  at  the  present  term 
of  this  Court,  and  authorities  cited  in  manuscript, 
he    cannot. 

By  the  Code,  certain  crimes,  when  committed  by 
Eflaves,  are  declared  to  be  capital,  and  punished  with 
death  by  hanging;  also  certain  other  acts,  when  done 
by  slaves,  are  declared  to  be  offenses,  the  punishment 
of  which  is  prescribed ;  but,  the  crime  of  manslaughter 
is   not   enumerated    in   either    of  these    classes.       Sec* 
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2629,  proYideB,  that,  ^^The  Circuit  and  Criminal  Courts 
shall  have  ezclusiye  jurisdiction  of  all  capital  offenses, 
committed  by  slaves."  The  next  succeeding  section 
declares,  '*A11  other  offenses  committed  bj  slaves,  may 
be  tried  by  a  single  Justice  of  the  Peace;"  and  by 
the  next  succeeding  section,  it  is  declared,  ^'Every  indict- 
ment against  a  slave  for  murder,  shall  be  held  to  in- 
clude a  charge  for  manslaughter;  and  the  Circuit  and 
Criminal  Courts  shall  have  jurisdiction  in  the  trial  of 
slaves  charged  with  manslaughter."  This  section  conferred 
upon  the  Circuit  and  Criminal  Court,  only,  the  jurisdic- 
tion to  try  the  slave,  whilst  the  jurisdiction  to  punish, 
is  conferred  by  sec.  2624,  the  provisions  of  which  are 
as  follows:  ^^AU  other  offenses  committed  by  slaves, 
shall  be  punishable  at  the  discretion  of  the  tribunal 
trying  the  offender,  but  not  with  any  punishment  ex- 
tending to  life  or  limb."  At  the  time  of  the  com- 
mission of  this  offense,  this  was  the  only  statute  de- 
claring the  mode  or  extent  of  its  punishment,  or  de- 
claring any  penalty  for  the  offense  when  committed  by 
a  slave. 

Sec.  4604,  provides,  that,  "Whoever  is  convicted  of 
the  crime  of  voluntary  manslaughter  shall  undergo  con- 
finement in  the  penitentiary,  not  less  than  two  nor 
more  than  ten  years."  This  section  had  reference 
only  to  the  punishment  to  be  inflicted  upon  free  persons 
convicted  of  the  crime  of  voluntary  manslaughter,  and 
had  no  reference  to  the  punishment  of  slaves,  con- 
victed of  the  same  offense.  Although  the  letter  of  the 
statute  conferring  upon  the  tribunal  trying  the  same, 
the  jurisdiction  to  punish  the  offender  at  its  discretion. 
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may  have  authorized  the  imprisonment  of  a  slave  at 
hard  labor  in  the  penitentiary,  such  mode  of  -punish- 
ment was  not  in  accordance  with  the  spirit  oi  policy 
of  the  law,  even  if  it  could  be  said  that  confinement 
of  a  slave  at  hard  labor,  was  any  punishment  whatever. 
But  be  that  as  it  may,  the  statute  provided  one  mode 
of  punishment  for  a  free  person  when  guilty  of  volun- 
tary manslaughter,  and  provided  that  a  slave,  for  the 
same  offense,  might  be  punished  in  another  and  different 
mode,  at  the  discretion  of  the  tribunal  trying  the  of- 
fender. And  in  the  exercise  of  this  discreation,  the 
punishment  inflicted  upon  a  slave,  may  have  been 
greater  or  less  than  that  inflicted  upon  a  free  person  for 
the  same  offense.  When  the  slave  became  a  free  man, 
he  could  not  be  punished  as  a  slave,  for  an  offense 
committed  by  him  while  a  slave.  Consequently 
the  provisions  of  the  slave  code,  providing  for  the 
punishment  of  slaves,  was  virtually  repealed  by  the  abo- 
lition of  slavery,  because  there  was,  thereafter,  nothing 
for  the  statute  to  operate  upon — ^there  were  no  slaves 
to    punish. 

For  these  reasons,  to  say  nothing  of  the  effect  of 
the  recent  Act  of  the  Legislature  of  the  State,  or  of 
the  Act  of  Congress,  known  as  the  Civil  Bights  Bill, 
touching  the  extent  and  manner  of  the  punishment  of 
free  persons  of  color,  the  refusal  of  the  Court  below 
to  grant  a  new  trial,  was  erroneous.  Had  the  jury,  by 
their  verdict,  ascertained  the  fact,  as  it  appears  in  proof, 
that  the  plaintiff  in  error  was  a  slave  at  the  time  of 
the  commission  of  the  crime,  the  judgement  upon  the 
verdict   would  be  arrested  and  the  prisoner  discharged; 
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but  in  the  absence  of  such  finding,  the  judgement  will 
be  reversed  and  the  cause  remanded;  when  a  new 
trial  can  be  had,  and  this  fact,  together  with  the  guilt 
or  innocence  of  the  accused,  ascertained  by   the  jury. 


Chaelbs   Roach,    alioi    Charlbs    Allbn,   Aim  Gborqb 

EHANT7BL     VS.    ThB    StATB    07    TbNNBSSBB. 

1.  Sktebskoxs.      When  partie$  joinily  intUeied  may  iever.     Where  the 

defenses  of  the  parties  who  are  jointly  indicted,  are  antagonistic, 
and  the  ends  of  justice  will  be  better  attained  by  separate  trials, 
they  should  have  a  seyerance ;  and  upon  good  cause  shown  between 
the  pleading  and  trial,  a  seyerance  should  be  granted  by  the 
Court. 

2.  BzcxmHoSroLXH  Goods.   When  the  ofenteie  eompleU.  Removal  qfihe 

goodi  to  another  eountyf  not  a  $eeond  offeme,  Emanuel  stole  two  bales  o^ 
cotton  in  Williamson  County,  which  he  delivered  to  Roach,  in  Maury 
County,  who  received  them,  knowing  at  the  time,  that  they  had 
been  stolen.  Afterwards  Boach  sent  one  of  the  bails  of  cotton 
through  Williamson  County,  by  his  agent.  Held,  that  the  receiving 
of  stolen  propety,  is  a  distinct  and  independant  felony,  and  the 
olTense  was  complete  in  Maury  County,  where  the  property  was  re- 
ceived with  the  knowledge  that  it  was  stolen.  Its  removal  again 
to  Williamson  County,  did  not  create  a  second  offense  of  receiving 
stolen  goods. 


FROM     WILLIAMSON. 


At  the  March  Term,  1867,  the  plaintiffs  in  error 
were  convicted  and  sentenced  to  five  years  imprison- 
ment in  the  penitentiary,   and  appealed   to   this    Court. 
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Judge   John   A.    Campbell,    presiding^    by  interchange 
with  Judge  M.   M.    Bbibn. 

B.  M.    EwmHj  for  Emanuel. 
Cart  A.  Harbis,  for  Boach. 

Thomas     H.    Coldwsll,    Attorney-General    for    the 
State. 

Harrison  J.,  delivered  the  opinion  of  the  Court. 


The  plaintiffs  in  error  were  indicted  in  the  Circuit 
Court  of  Williamson  County,  for  grand  larceny,  and  for 
receiving  stolen  property,  knowing  the  same  to  have  been 
stolen.  The  indictment  contained  two  counts— -one  for 
the  taking,  stealing  and  conveying  away,  two  bales  of 
cotton,  the  property  of  Thomas  B.  Bond;  and  a  count 
for  receiving  the  said  cotton,  knowing  it  to  be  stolen. 

At  the  March  Term,  1867,  the  plaintiffs  in  error 
were  arraigned  and  charged  upon  the  indictment,  and 
entered  a  plea  of  not  guilty.  The  jury  returned  a 
verdict  of  guilty  against  both  defendants,  and  fixed 
their  term  of  imprisonment  in  the  Penitentiary  at  five 
years.  The  plaintiffs  in  error  moved  for  a  new  trial, 
which  motion  was  overruled;  to  which  they  excepted, 
and  tendered  their  bill  of  exceptions,  and  appealed  in 
error,   to  this  Court. 

The  bill  of  exceptions  shows,  that  the  defendants, 
(plaintifis  in  error,)  moved  for  a  severance,  which  was 
overruled;    to  which  ruling  of  the  Court  they  excepted, 
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and  offered  to  make  an  affidarit,  Btating  their  groands 
for  a  Beverance.  After  the  jury  were  swom,  they  pre- 
sented their  affidaTit,  stating,  in  substancei  as  a  ground 
for  seyeranee,  that  their  defenses,  respectiyely,  are  an* 
tagonistic.  The  plaintiff,  George  Emanuel,  who  is  a  ne» 
gro,  states,  he  is  advised,  that,  unless  he  elects  to  go 
to  trial  jointly  with  his  co-defendant,  (who  is  a  white 
man,)  he  has  a  right  to  challenge,  peremptorily,  twenty- 
four  jurors.  He  states,  further,  that  there  were  reject* 
ed  by  his  co-defendant,  without  his  consent,  and  contra* 
ry  to  his  wishes,  after  being  passed  upon  by  the  State, 
four  jurors  mentioned,  and  others,  and  without  his  hay- 
iilg  the  opportunity  of  selecting  or  rejecting  them,  and 
in  opposition  to  his  wishes,  and  depriving  him  of  a  trial 
by  a  jury  selected  by  him,  and  by  the  State. 

The  affidavit  of  the  plaintiff  in  error,  Roach,  in  sup- 
port of  the  application  for  a  severance,  states,  that  his 
defense  and  that  of  Emanuel,  was  diametrically  opposed 
to  each  other;  that  he  is  advised,  that,  unless  he  elect- 
ed to  go  to  trial,  or  plead  jointly,  with  his  co-defend- 
ant, (which,  he  states,  he  refused  to  do  until  formally 
arraigned  at  the  bar  with  his  co-defendant,)  he  was  en- 
titled to  twenty-four  challenges,  and  to  select  persons 
from  such  as  have  been  passed  to  him  by  the  State; 
and  he  makes  the  statement  as  to  his  having  been  de- 
prived of  the  right  to  select  eight  persons  named  in 
the  affidavit,  and  others  who  he  was  desirous  should 
try  his  case,  but  who  were  peremptorily  challenged  by 
Emanuel;  that  he  has  been  forced  to  be  trie^  by  a 
jury  selected  by  his  co-defendant. 

The  defendants  asked  that  the  affidavits  for  a  sever- 
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ance  should  be  received,  as  having  been  filed  before  the 
jury  were  sworn,  which  was  refused  by  the  Court. 

The  testimony  in  the  case,  is,  in  substance,  as  fol- 
lows: The  cotton  was  taken  in  Williamson  County 
from  the  prosecutor.  Bond,  on  the  night  of  the  26th  of 
November,.  1866.  Bond  saw  tracks  of  a  wagon;  saw 
no  tracks  of  men  or  horses.  It  rained  hard  on  the 
night  the  cotton  was  taken.  He  followed  the  tracks, 
going  South  through  Spring  Hill.  About  a-half-a-mile 
beyond  Spring  Hill,  the  wagon  turned  off  into  a  field; 
thence  about  a-half-a-mile,  into  a  dense  thicket,  where 
it  seemed  to  have  turned  and  come  out  at  the  place 
where  it  entered  the  thicket.  The  prosecutor  after- 
wards, (it  is  not  stated  how  long,)  rode  behind  the  two- 
horse  wagon  of  George  Emanuel,  and  observed  that  its 
track  was  the  same  as  that  he  saw  at  the  gin,  and 
where  it  turned  out  in  the  field.  About  a  month  af- 
terwards, his  attention  was  called  to  a  wagon  passing 
his  (prosecutor's)  house,  going  north  with  a  bale  of  cot- 
ton. He  stopped  it.  Jesse  Petway,  a  negro'^,  George 
Helton,  and  defendant  Roach's  wife,  were  in  the  wagon. 
Upon  examination,  he  believed  the  bale  to  be  one  of 
the  same  taken  from  his  press-shed,  as  the  cotton  bale 
was  wider  at  one  end  than  the  other,  a  peculiarity  of 
the  bales  pressed  at  his  press,  and  having  the  ^'Baugh 
Bailing"  on  it.  From  information  given  by  parties  in 
the  wagon,  he  went  to  defendant  Roach's  house,  in 
Maury  County,  about  thirteen  miles  distant,  and  found 
838  pounds  of  cotton,  in  a  bed  tick,  part  of  it  dam- 
aged, as  if  from  wetting.  The  bale  in  the  wagon  was 
muddy,    and    appeared   to    have  been    wet.      Defendant 
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Boach,  after  his  arrest,  told  the  prosecutor,  that  his 
eo-defendant,  George  Emanuel,  and  George  Haddock, 
had  brought  the  cotton  to  his  house,  and  that  part  of 
it  had  been  put  in  ticks  and  part  thrown  into  the 
liyer.  George  Haddock  disappeared  after  George  Eman- 
uel's arrest.  Witness  recorered  out  of  the  river,  near 
Boach's,  the  '^Baugh  Bagging"  of  another  bale.  Wit- 
ness ginned  cotton  for  his  neighbors,  some  of  irhom 
used  the  ^^augh  Bagging." 

W.  P.  Linkerhoker,  who  had  charge  of  the  prose- 
cutor's gin,  discovered  the  wagon  tracks  at  the  gin  and 
in  the  field,  and  claimed  to  identify  the  bale  recovered, 
by  its  shape — ^the  ^'Baugh  Bagging,"  and  the  peculiarity 
of  the  knot  of  the  rope. 

John  Gowsert  saw  George  Emanuel  carrying  the  fore- 
wheels  and  tongue  of  his  wagon  to  the  shop,  early  the 
next  morning  after  the  cotton  was  taken.  Emanuel's 
wagon  was  old  and  shackling.  Saw  defendant  Boach 
going  to  the  house  of  Emanuel,  the  day  before  the  cot- 
ton was  taken;  but  never  knew  of  any  intimacy  be- 
tween  them. 

George  Helton,  who  was  with  the  wagon  conveying 
the  bales  of  cotton  to  Nashville,  when  stopped  by  the 
prosecutor,  says  the  bale  of  cotton  was  brought  from 
the  house  of  defendant  Boach.  He  is  a  brother-in-law 
of  defendant  Boach;  was  at  defendant  Boach's  on  the 
night  of  the  26th  of  November,  1866;  and  states,  that 
two  bales  of  cotton  was  brought  there  about  midnight, 
by  defendant,  George  Emanuel,  and  another  negro, 
he  did  not  know— one  of  which  bales  was  the  same  as 
the  one    on    the    wagon    when    it    was    stopped  by  the 
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prosecutor.  Emannel  left  Roach's  house  in  a  short 
time;  saw  him  at  Roach's  shortly  after;  soon  after 
which,  Skillet  threw  the  cotton  in  the  river.  Roach  was 
not  present,  and  took  no  part  in  throwing  the  cotton  in 
the  river. 

Roach's  sister-in-law  lived  with  him,  and  was  at  his 
house  on  the  night  of  the  26th  of  November,  1866, 
when  two  bales  of  cotton  was  brought  there  by  defend- 
ant, George  Emanuel,  and  another  negro,  about  midnight. 
They  left  immediately.  The  cotton  was  brought  into  the 
room,  and  no  effort  was  made  to  hide  it.  Part  of  one 
bale  was  put  in  the  bed-tick;  the  other  bale,  her  sister, 
Mrs.  Roach,  and  Jesse  Petway,  took  to  Nashville,  about 
a  month  afterwards.  Roach  had  been  selling  goods  and 
groceries  at  Spring  Hill,  in  1865,  and  told  his  sister-in- 
law  that  George  Emanuel  owed  him  for  goods  and  a 
horse,  and  had  brought  cotton  to  pay  it.  Skillet  came 
to  Roach's  after  George  Emanuel,  and  threw  cotton  into 
the  river. 

Jesse  Petway,  who  took  the  bale  of  cotton  to  Nash- 
ville, found  it  under  the  bed  at  Roach's  house,  in  a  small 
room,  which  was  eighteen  feet  square;  started  with  the 
bale  of  cotton,  Roach's  wife,  and  George  Helton,  at  2 
o'clock,  in  the  morning;  but  explains,  that  the  reason 
why  Mrs.  Roach  started  at  that  time,  was,  that  she  want- 
ed time  to  sell  the  cotton  and  return  from  Nashville 
that  evening,  by  the  cars. 

Billy  Blain  saw  Skillet  at  George  Emanuel's  house  the 
day  the  cotton  was  taken;  had  seen  Roach  going  in  the 
direction  of  George  Emanuel's  house  several  times  before 
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the  cotton  was  taken,   bnt  does  not  know  that  he  went 
there. 

The  testimony  for  the  defense,  shows  little,  except 
that,  in  the  snmmer  of  1866,  one  of  the  witnesses  hired 
George  Emanuel  to  hanl  some  hay  oyer  a  rough  dirt 
road,  and  that  his  wagon  broke  down  with  a  load  of 
about  500  pounds,  which  was  introduced,  evidently,  to 
show  that  Emanuel's  wagon  would  not  bear  the  weight  of 
two  bales  of  cotton,  without  breaking  down. 

Martha  McGarroU  shows,  that  she  was  cooking,  milk- 
ing, and  cleaning  up  Ckorge  Emanuel's  house,  before  and 
at  tbe  time,  the  cotton  was  said  to  hare  been  taken,  and 
went  home  every  nigbt  and  returned  early  next  morning. 
He  started  home  with  witness  the  same  night  the  cotton 
was  said  to  have  been  stolen,  about  8  or  9  o'clock; 
stopped  on  the  way,  for  shelter  from  the  rain.  It  seems 
that,  when  they  got  to  witness's  father's  house,  George 
stopped  outside  the  house,  and  had  some  conversation 
with  the  father  of  witness.  Her  statement  is  corrobo- 
rated by  that  of  her  father. 

The  blacksmith  at  Spring  Hill  mended  a  wagon  for 
Geo.  Emanuel  on  th6  day  after  the  cotton  was  said 
to  have  been  taken.  The  hounds  and  tongue  were 
broken — ^wagon  very  muddy. 

G.  A.  Merrill  and  J.  G.  Neely  testify,  that  gins 
for  the  public,  use  ^^Baugh's  Bagging,"  and  it  was  in 
general  use  in  the  county. 

The  jury  retomed  a  verdict  of  guilty  against  both 
defendants,  and  fixed  the  term  of  imprisonment  of  de- 
fendants at  five  years.  Defendants  moved  for  a  new 
trial,  which  was  overruled.      They  then  moved  in  arrest 
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of  judgment;  which  motion  was  also  overruled;  and  they 
appealed  in  error  to  this    Court. 

It  appears  from  the  bill  of  exceptions,  that  the  de- 
fendants, when  brought  to  the  bar  of  the  Court,  and 
arraigned,  moved  the  Court  for  a  severance,  as  their 
defenses  were  antagonistic;  which  motion  was  overruled; 
to  which  action  of  the  Court,  the  defendants  excepted, 
and  offered  to  make  affidavits,  stating  the  grounds  fc^ 
severance;  and  then  they  joined  in  a  plea  of  not  guilty, 
or  such  a  plea  was  entered.  After  the  jury  was  sworn, 
defendants  filed  their  affidavits  *before  referred  to,  show- 
ing grounds  for  the  severance  asked  for,  and  moved 
the  Court  that  they,  the  affidavits,  be  received  as 
having  been  filed  before  the  jury  was  sworn,  to  which 
the  Court  assented;  and  asking  the  Court  that  the  sev- 
erance be  allowed,  which  was  refused. 

The  Court  charged  the  jury,  (among  other  things  not 
necessary  to  notice,)  that,  if  they  were  satisfied  that  the 
two  bales  of  cotton  were  stolen  by  defendant,  George 
Emanuel,  or  some  other  person  or  persons,  in  William- 
son County,  and  that  the  cotton  was  carried  to  tiie 
house  of  defendant,  Roach,  in  Maury  County,  and  there 
received  by  him,  knowing  the  same  to  have  been  sto- 
len in  Williamson  County,  and  afterwards,  the  same 
cotton,  or  any  part  thereof,  was,  by  the  defendant, 
Roach,  or  any  other  person  acting  under  his  direction 
or  authority,  brought  into  the  County  of  Williamson, 
and  the  same  was,  in  said  County  of  Williamson, 
seized  by  the  prosecutor,  in  transfer  to  Nashville,  then 
that  the  defendant  Roach  would  be  guilty  as  charged, 
and  it    would  not  be  necessary    that    the  proof  should 
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show,  that  be  himselfy  was  preaent  with  those  who  were 
hanling  the  cotton  when  seised.  If  the  defendant's  wife 
was  along  with  the  wagon,  as  his  agent,  acting  under 
his  control  and  directions,  the  offense  of  receiving  the 
stolen  property  and  the  fraudulent  intent  to  deprive 
the  owner  thereof  in  Williamson  County,  as  charged 
in  the  indictment,  would  be  fully  made  out. 

We  think  there  are  two  grounds  on  which  the  judg- 
ment in  this  case,  should  be  reversed,  and  the  cause 
remanded. 

Ist.  The  defendants,  on' the  grounds  shown  by  them, 
in  their  affidavits,  and  which  were  treated  as  filed  before 
the  jury  were  sworn,  should  have  had  a  separate  trial. 
If  they  had  plead  jointly,  it  would  have  been  an  elec* 
tion  to  be  tried  jointly,  as  held  in  Hill  vi.  State,  2 
Yer.,  246.  But  there  was  no  such  election  in  this 
case;  for,  although  the  minutes  of  the  judgment,  show 
that  they  plead  not  guilty,  yet,  the  bill  of  exceptions 
show,  that,  upon  being  arraigned,  the  defendants  asked 
for  a  severance,  and  offered  to  show  grounds  therefor, 
which  was  refused,  and  after  the  jury  were  sworn,  did 
present  their  respective  affidavits,  showing  grounds,  and 
the  Court  consented  to  treat  the  affidavits  as  having 
been  filed  before  the  jury  was  sworn,  but  refused  to 
permit  defendants  to  sever  on  the  trial.  The  case  of 
EUU  v8.  The  State  simply  decides,  that,  as  Hill  pleaded 
jointly  with  his  co-defendant,  Williamson,  that  that  was 
an  election  to  be  tried  jointly;  and  the  decision  of  that 
case  was  evidently  placed  upon  the  ground  that  Hill 
had  no  good  reason  to  sever   in  his  defense;   and  it    is 
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laid  down,  that  if  any  good  cause  for  a  separate  trial 
intervened  between  the  time  of  pleading  and  the  trial, 
it  rested  on  the  defendants  to  show  it;  thus  leaving  the 
inference^  olearly,  that  if  the  defendants  did  not  elect  by 
a  joint  plea,  to  be  tried  jointly,  they  would  be  entitled 
to  be  tried  separately,  if  they  showed  gpod  oanse  for  the 
severance.  We  think  it  clear  in  this  case,  that  the  de- 
fendants, whose  defenses  were  antagonistic,  should  not 
have  been  forced  to  go  to  trial  jointly.  In  many 
cases,  the  ends  of  justice  will  be  better  attained  by 
granting  separate  trials  !to  defendants  jointly  indicted. 
The  case  under  consideration,  furnishes  an  illustration  of 
the  truth  of  the  proposition.  One  of  the  defendants  was 
a  white  man,  and  the  other  a  negro ;  their  affidavits 
incorporated  in  the  bill  of  exceptions,  show  that  several 
persons  presented  as  jurors,  passed  over  to  defendants, 
respectively,  were  challenged  by  the  other  defendant^ 
thus  depriving  each  of  them  of  a  selection  of  persons 
whom  each  desired  to  try  his  case;  for  it  has  been  set- 
tled ever  since  the  case  of  King  V8.  The  Three  Salsbury's, 
1  Plow.  Com.,  108,  and  the  practice  has  never  been 
changed,  that  where  the  right  of  peremptory  challenge 
exists,  and  two  are  arraigned,  and  plead  not  guilty,  they 
each  have  their  undoubted  right  to  their  full  number  of 
peremptory  challenges;  and  if  one  elect  a  juror,  the 
other  may  challenge  him,  in  which  event,  he  must  be 
set  aside.  The  defendants  were  jointly  indicted  for  steal- 
ing the  cotton,  and  for  receiving  it,  knowing  it  to  have 
been  stolen ;  and  the  proof  in  the  cause,  and  the  peculiar 
circumstances  of  the  case,  show  that   injustice  may  have 
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been  done  the  defendants,  or  one  of  them,  by  putting  it 
in  the  power  of  either  to  select  a  jnry  to  the  prejudice 
of  the  other. 

Bat,   howerer  this  may   be,   there   was   error  in    the 
charge  of  the   Conrt  below  in   one   particular,    at   least. 
The  proof  shows    that  the  cotton  was  stolen   in  William- 
son County,  and  eyen  if  the  defendant  Roach  was  guilty 
under  the  first  count  in  the  indictment,  and  even  though 
he  received   the  cotton,  knowing  it   to  have  been  stolen, 
and  with  the  fraudulent  intent  which  must  exist  to  make 
out  the    case  against  him,    the   offense   of   receiving   the 
cotton  was  committed  in    Maury   County,   the  cotton   re- 
maining  at  his  house   in  Maury  County,  for  one  month. 
The  offense  was,  the  receiving  the  stolen  property,  know- 
ing it  to  be  stolen,  with  intent,  etc.     The  removing  of  the 
property,  so  received,   to  Nashville,  a  month  afterward, 
did  not   add  to  or  aggravate    the  offenfte.      The  offense 
committed  in  Maury,  was  complete  when  the  cotton  was 
received,  with  knowledge    that    it  was    stolen.      Hence, 
the    authority  of  Hill  v$.    The  State,   in  1   Head,    has, 
as  we  think,   nothing  to   do   with    the  case;    for  it  re- 
ally made  no  difference,   whether  the  possession  of  Mrs. 
Boach,  the  wife  of  defendant  was  the  possession  of  de- 
fendant,  or  the  prosecutor.       The  removal    of  the    cot- 
ton  by  Mrs.   Boach,  or  any  one  else,  did  not  constitute 
a    separate    offense,  upon    which    the     defendant  Boach 
could  be  found  guilty,  under  the  second   count  in    the 
indictment.      Can   it    be  said,    that  the   sending  of  the 
stolen  goods  to    Nashville  by  Boach,  through  an    agent, 
even    though  the    cotton    was    carried    back    into,  and 

through  the  County  of  Williamson,  would  make  out  the 
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offense  of  receiving  the  stolen  cotton,  so  as  to  give  the 
Circuit  Court  of  WUliamson,  jurisdiction  to  try  the  de- 
fendant on  this  count? 

The  defendant.  Roach,  should  have  been  indicted  in 
Maury  County,  for  receiving  the  stolen  cotton,  even 
without  joining  the  other  defendant;  for,  receiving  sto- 
len goods  is  a  substantive  felony  under  the  statute; 
and  we  have  held,  that  the  principle  of  law  that  se- 
cures accessories,  after  the  fact  from  trial,  except  with 
the  principal  felon,  unless  the  principal  felon  has  been 
previously  convicted,  does  not  apply  to  a  receiver  of 
stolen  goods. 

The  Code,  sec.  4974,  enacts,  that  the  local  juris- 
diction of  all  offenses,  unless  it  is  otherwise  provided 
by  law,  is  in  the  county  in  which  the  offense  is  com- 
mitted. Sec.  4974,  applies  only  in  cases  where  the 
particular  offense  was  committed,  partly  in  one  county 
and  partly  in  another.  Sec.  4978,  provides,  that, 
where  property  is  stolen  in  one  county  and  brought 
into  another,  the  jurisdiction  is  in  either  county;  but, 
it  is  manifest,  that,  in  this  case,  this  would  only  auth- 
orize the  trial  of  defendants  in  either  Williamson  or 
Maury,  for  the  larceny,  and  would  not  extend  to  the 
separate  offense  of  receiving  the  stolen  cotton,  because, 
the  commission  of  the  latter  named  felony,  was  com- 
pleted   in  the  county  of  Maury,   alone. 

The  fifty-sixth  section  of  the  Act  of  George  III, 
can  have  no  application  to  the  case,  since  our  statutory 
enactments  were  made. 

The  receiving  of  stolen  property  is  a  distinct  and 
independent  felony;    and  we    know    of   nothing  in    our 
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practice,  or  in  law,  that  authorises  the  trial  of  the  ac- 
cused in  Williamson  County,  for  a  felony  committed  in 
Manry  County, 

We  reverse  the  judgment  of  the  Circuit  Court  of 
Williamson,  and  remand  the  case  for  a  new  trial,  upon 
the  first  count  in  the  indictment. 


The  Statb  vs.    Mabtha    Young. 

1.  RxTAiLiKQ  LiQUOBS.     When  a  pretfnUneni  is  good.    A   presentment 

ayerring  that  the  defendant,  did,  on  the  let  day  of  May,  1806,  in 
said  County,  unlawfully  tell,  Tend  and  retail,  spiritous  liquors, 
to  wit:  Whisky,  to  one  J.  E.  McDonal,  and  diyers  other  persons, 
in  quaotities  less  than  a  quart,  she,  the  said  defendant,  not  haying 
taken  out  a  license,  is  a    good  presentment. 

2.  Saio.     The  law  regtdoHng  the  eale  of  Uquor$,  to  he  eonetrued   UberaU^* 

The  law  regulating,  and  preyenting  the  sale  of  liquors,  is  to  he  con- 
strued liherally,  so  as  to  effectuate  the  ohjects  had  in  yiew,  hy  their 
passage. 


7R0M     OVBRTON. 


On  motion  of  the  defendant  in  error,  at  the  Jan- 
uary Term,  1867,  the  presentment  was  quashed.  From 
the  action  of  the  Court,  there  was  an  appeal  by  the 
District  Attorney-General.  Judge  W.  W.  (Joodpastubb, 
presiding. 

Thomas  H.  Coldwell,  Attorney-General,  for  the 
State. 
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John  P.  Maurt,  for  Martha   Yoirng. 

Harrison  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  was  presented  at  the  September 
Term,  1866,  of  the  Circuit  Court  of  Oyerton,  for  re- 
tailing. The  presentment  charging,  that,  she  did,  on 
the  Ist  day  of  May,  1866,  in  said  County,  unlawfully 
sell,  vend,  and  retail,  spiritous  liquors,  to  wit:  Whisky 
to  one  J.  E.  McDonald,  .and  divers  other  persons, 
in  quantities,  less  than  a  quart,  she,  the  said  defendant, 
not  having  taken  out  a  license.  The  presentment  is 
signed  by  twelve  grand  jurors. 

At  the  January  Term,  1867,  she  moved  the  Court 
to  quash  the  indictment,  which  motion  was  sustained, 
the  indictment  quashed;  and  the  District  Attorney  prose- 
cuting for  the  State,  appealed  to  this  Court.  There 
is  no  ground  stated,  as  a  ground,  upon  which  the 
Court  was  asked  to  quash  the  presentment.  The  pre- 
sentmeut  is  a  good  one  under  sec.  4857.  The  article 
in  the  Code,  for,  regulating,  and  preventing  the  sale 
of  liquors,  is  to  be  construed  liberally,  so  as  to  effect- 
uate the  objects  had  in  view:     Code,  sec.    4860. 

We  cannot  discover  any  grounds  for  quashing  the 
indictment,  and  the  judgment  must  be  reversed,  and 
the  cause  remanded,  for  the  trial  of  the  defendant  on 
the  presentment.  ' 
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D.  W.   Mitchell  vs.    The  State. 

Asflov.  Indietment  for  »ame^  when  good.  An  indictment  contiiin- 
ing  three  oounta — the  first  charging  the  defendant  with  burning 
a  cook  room  and  dwelling  hooBe,  of  one  SilTertooth;  second, 
with  burning  the  house  of  said  SiWertooth;  and  the  third,  with 
inciting  one  William  Moore,  to  commit  said  felony,  is  a  good  indict- 
ment ;   and  the  Court  below,  did  not  err,  in  refusing  to  quuh  it. 


FROM   FRANKLIN. 


At  the  November  Term,  1867,  the  plaintiff  in  error 
was  tried  and  conyicted  for  arson.  The  defendant 
appealed  in  error,  to  this  Court.  Judge  N.  A.  Pat- 
terson,   presiding. 

Taz.  W.  Newman  and  Millbb  Turnet,  for  Mitchell. 

Thomas  H.  Goldwell,  Attorney-General,  for  the 
State. 

Harrison    J.,    delivered  the  opinion  of  the  Court. 

The  defendant,  and  his  mother,  Lucy  Mitchell,  were 
indicted  in  the  Circuit  Court  of  Franklin  County,  at  an 
Adjourned  Term,  October,  1867:  the  indictment  con- 
taining three  counts — the  first  charging  defendants  with 
setting  fire  to  the  cook  room,  and  dwelling  house,  of 
one  J.  A.  Silvertooth,  with  the  intent  to  injure  him; 
the  second  count,  charges  them,  with  setting  fire  to 
the  house   of  said  Silvertooth,    whereby,  the  same    was 
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burnt  down,  and  consumed,  with  intent  to  injure,  etc.; 
and  the  third  count,  charging  that  the  defendants, 
before  the  said  felony  was  committed,  did  feloniously 
etc.,  incite,  etc.,  one  William  Moore,  colored,  to  commit 
said  felony. 

The  defendants  were  arraigned,  and  put  in  a  plea 
of  not    guilty;   and  subsequently   moved    to    quash    the 

indictment,  which  motion  was  oyerruled,  but  no  excep- 
tions taken  thereto. 

At  the  Noyember  Term,  1867,  the  defendants  were 
tried  and  conyicted,  and  sentenced  to  the  penitentiary: 
the  defendant,  D.  W.  Mitchell,  for  fifteen,  and  Lucy 
Mitchell,    for  ten  years. 

A  motion  was  made  for  a  new  trial,  and  was  sus- 
tained as  to  the  defendant  Lucy,  but  overruled  as  to 
the  defendant,  D.  W.  Mitchell.  The  defendant  D. 
W.  Mitchel,  appealed  in  error  to  this  Court,  and 
tendered  his  bill  of  exceptions,  in  which  is  set  forth 
at  great  length,  the  testimony  in  the  cause,  the  charge 
of  the  Court,  and  the  affidavit  of  defendants,  in  sup- 
port of  their   motion   for  a  new  trial. 

It  is  not  contended  in  argument,  by  the  counsel 
for  the  plaintiff  in  error,  that  the  testimony  does  not 
warrant  a  verdict  of  guilty.  But  it  is  insisted  that 
the  judgment  of  the  Circuit  Court,  should  be  reversed, 
and  a  new  trial  granted,  because  the  Circuit  Judge 
erred  in  refusing  the  motion  to  quash  the  indictment; 
because  as  insisted,  there  are  three  counts  in  the  in- 
dictment, each  charging  a  separate  and  distinct  offense. 
And  it  is  insisted  also,  that  there  is  error  in  the  charge 
of  the    Court.        The    case    of    Foster    Whitesides    vs. 
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The  State,  relied  npon,  by  plaintiff  in  error,  is  not 
applicable  to  this  case.  In  that  case,  there  was  clearly 
two  separate  and  distinct  offenses  charged  in  the  same 
county  in  the  indictment.  In  this  case,  such  is  not  the 
fad. 

And  this  being  so,  and  no  error  being  found  in  the 
charge  of  the  Court,  or  the  proceedings,  to  justify  a 
reyersal  in  this  case,   the  judgment  will  be  affirmed. 


The  Stats  vs.  Willum  Bess. 


SHOOTiira  Matches.  Whm  gaming,  to  bet  upon,  A  presentment  for 
betting  on  a  shooting  match,  must  aver  that  the  shooting  was  with- 
in 200  yards  of  a  road  of  the  first  or  second  class.  Then  the  shoot- 
ing would  be  unlawful;  and  to  wager  or  bet  upon  such  unlawful 
act.  would  be  indictable  under  the  general  proyisions  of  our  laws 
against  gaining. 


FROM   WILLIAMSON. 


At  the  NoTember  Term,  1867,  the  defendant  in  error 
moved  to  quash  the  presentment,  which  motion  was  sus- 
tained; to  which  the  District  Attorney-General  except- 
ed, and  appealed,  in  error,  to  this  Court.  Judge  M.  M. 
Bbibn,   presiding. 
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Thomas  H.  Coldwell,  Attorney-General,  for  the 
State. 

Cabby  A.  Harris,  for  Bess. 

Harrison,  J.,  deliyered  the  opinion  of  the  Ootirt. 

The  defendant  was  presented  for  betting  upon  a  shoot- 
ing match,  which  was  shot,  as  charged,  within  two  hun- 
dred yards  of  a  public  road.  At  the  Noyember  Term, 
1867,  the  defendant  moyed  to  quash  the  presentment, 
which  motion  was  sustained;  to  which  action  of  the 
Court,  the  District  Attorney  excepted,  and  appealed  in 
error  to  this   Court. 

We  haye,  heretofore,  held,  in  Meyers  vn.  The  State, 
3  Sneed,  98,  and  in  5  Yer.,  184,  l^at:  <<A11  the  stat- 
utes upon  the  subject  of  gaming,  are  to  be  taken  to- 
gether as  one  law;"  and  we  must,  therefore,  look  to 
the  yarious  proyisions  of  the  statute  concerning  gaming, 
in  order  to   determine  the  question  raised  in  this  cause. 

If  the  presentment  is  for  the  offense  made  by  section 
1701,  of  the  Code,  there  was  no  error  in  sustaining 
the  motion  of  the  defendant  to  quash  the  presentment; 
for  that  section  proyides  that:  ^'Any  person  shooting 
at  a  mark,  or  other  object,  far  amusement,  within  the 
bounds  of  any  town,  or  within  two  hundred  yards  of 
any  public  road  of  the  first  and  second  class,  or  about 
the  barn  or  stock-yard  of  another,  shall  forfeit  ten  dol- 
lars for  each  offense  to  any  person  sueing  therefor/' 
And  does  not,  by  its  terms,  make  the  act  of  shooting 
under    such    circumstances,   an    indictable  offense.      The 
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forfeiture  accrues  against  the  party  offending,  althongh 
the  shooting  at  a  mark,  or  other  object,  was  only  for 
amnsement,  if  the  shooting  was  within  the  bonnds  of 
a  town,  or  within  two  hundred  yards  of  a  road  of  the 
class  named  in  the  Act. 

If  the  offense  were  indictable  under  this  section,  and 
the  presentment  had  charged  that  the  shooting  at  a 
mark,  or  other  object,  was  for  amusement,  the  present- 
ment would  have  been  quashed,  on  motion,  unless  it  had 
charged,  that  the  shooting  was  within  two  himderd  yards 
of  a  public  road  of  the  first  or  second  class.  For  the 
shooting  within  two  hundred  yards  of  a  road  of  that 
class,  is  a  material  ingredient  in  the  offense.  Section 
4596,  of  the  Code,  provides,  that:  ''When  the  perform- 
ance of  any  act  is  prohibted  by  statute,  and  no  penalty 
for  the  yiolation  of  such  statute  is  imposed,  the  doing 
of  such  act  is  a  misdemeanor."  By  section  4990,  which 
is  a  copy  of  the  4th  section  of  the  Act  of  1842,  it 
is  provided,  that :  ''All  violations  of  the  criminal  laws 
may  be  prosecuted  by  indictment  or  presentment  of  a 
grand  jury."  This  fourth  section  of  the  Act  of  1842, 
was  construed  in  The  State  vs.  Maze,  6  Hum.,  17, 
wherein  it  was  held,  that  the  Act  was  passed  simply  to 
make  presentable  whatever  was  indictable,  and  vice  versa^ 
and  not  to  create  new  misdemeanors.  Section  4870| 
article  4,  of  the  Oode,  provides:  "That,  if  any  person 
play  any  game  of  hazard  for  address,  for  money,  or 
other  valuable  thing,  or  make  any  bet  or  wager  for 
money  or  other  valuable  thing,  he  is  guilty  of  a  mis- 
demeanor."   But,  by  section  4880,  shooting  matches  are 
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declared  not  to  be    within    the    prohibitions  of  this  ar- 
ticle. 

Now,  the  presentment  in  this  case,  charges,  that  the 
defendant,  ^^did  bet,  gamble,  and  pat  in  hazard,  upon  a 
certain  shooting  match,  which  was  then  and  there  shot, 
within  two  hundred  yards  of  a  public  ready  money,  bank- 
notes, and  property,  of  the  yalue  of  fifty  cents,"  etc. 
This  would  be  a  good  presentment  for  gaming  under 
section  4870,  if  betting  on  a  shooting  match  is  indict- 
able at  all,  since  our  Act  of  1817,  incorporated  in  sec- 
tion 4880,  of  the  Code. 

The  ofiense  consists  in  making  a  bet  or  wager,  for 
money  or  other  valuable  thing;  and  in  relation  to  this 
offense,  under  section  4870,  the  place  where  the  offense 
was  committed,  (except  the  laying  of  the  venue  in  the 
County  of  Williamson,  to  show  the  jurisdiction  of  the 
Court,)  was  not  material,  and  the  words,  ^^within  two 
hundred  yards  of  a  public  road,"  might  be  rejected  as 
surplusage.  It  certainly  could  not  affect  the  validity  of 
the  presentment. 

But,  was  the  defendant,  although  he  made  a  bet  or 
wager,  for  money  or  other  valuable  thing,  upon  a  shoot- 
ing matethy  guilty  of  any  offense  against  the  laws,  un- 
less the  bet  was  made  upon  a  match  which  was  con- 
tested, or  shot,  within  two  hundred  yards  of  a  public 
road  of  the  first  or  second  class?  In  the  case  of  Mey- 
ers vs.  The  State,  8  Sneed,  98,  the  charge  in  the  in- 
dictment, was,  that  the  defendant  did  bet,  wager  and 
hazard,  one  watch  of  the  value  of  five  dollars,  upon  a 
certain    contest   of    skill    and    hazard,    commonly  called 
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shootmgy  which  was  then  and  there  contested,  had  and 
shot,  at  a  mark,  nearer  than  two  hundred  yards  of  a 
certain  public  road  of  the  second  class.  The  error 
assigned  in  that  case,  was  that  the  indictment  charged 
no  offense.  This  Court  held  in  that  case,  that  the 
shooting  prohibited  by  the  Act  of  1821,  (since  enacted 
in  the  Code,  section  1701,)  is  not  within  the  exemption 
of  the  Act  of  1817,  chap.  61,  sec.  7,  to-wit:  "The 
exemption  that  nothing  in  said  Act  of  1817,  should  be 
construed  so  as  to  preyent  shooting  matches;  that  the 
Act  of  1821,  only  gaye  a  penalty,  and  that,  construed 
without  reference  to  other  Acts  upon  the  same  subject, 
it  was  clear  that  the  offense,  thereby  created,  was  not 
indictable."  The  question  as  to  whether  the  offense 
created  by  the  Act  of  1821,  (section  1701  of  the  Code,) 
when  taken  in  connection  with  preyious  enactments,  was 
indictable,  was  expressly  reseryed.  This  Court  held, 
howeyer,  in  that  case,  that  the  shooting  contemplated  by 
the  Act  of  1821,  was  unlawful;  and,  being  so,  to  wa- 
ger or  bet  upon  such  unlawful  act,  was  an  indictable 
offense  under  the  general  proyisions  of  our  statutory  law 
against  gaming.  The  Court  also  held,  in  that  case^ 
that  the  principle  laid  down  in  Huff  V8.  The  State,  was 
applicable  to  that  case. 

We  are  satisfied,  upon  an  examination  of  the  stat- 
utes on  gaming,  and  the  cases  decided  by  this  Court, 
herein  referred  to,  that  a  bet  or  wager  on  shooting 
matches,  since  our  Act  of  1817,  is  not  unlawful;  and 
that,  as  the  presentment  in  the  case  under  considera- 
tion, is  for  betting  on  a  shooting  match,  to  make  the 
act  charged  unlawful,   it  was  indispensable  to  charge  in 
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the  presentment^  if  it  -was  sought  to  connect,  the  act 
of  betting  on  the  shooting  match  with  the  offense  charg- 
ed by  section  1701  of  the  Code,  that  the  shooting  was 
within  two  hundred  yards  of  a  public  road  of  the  first 
or  second  elaer^  as,  unless  it  was  shown  that  the  shoot- 
ing was  within  that  distance  of  a  road  of  such  class, 
it  would  not  be  an  unlawful  act,  such  as  would  bring 
the  case  within  the  rule  laid  down  in  Meyers  vs.  The 
State,  to-wit:  That  the  shooting  being  unlawful,  to 
wager  or  bet  upon  such  unlawfbl  act,  was  an  indictable 
offense  under  the  general  provisions  of  our  statutory  law 
against  gaming. 

The  judgment  of  the  Circuit  Court  quashing  the  pre- 
sentment, is  affirmed,  with  costs;  and  the  defendant 
will  be  discharged  from  his  recognizance  entered  into, 
for  his  appearance  before  the  Circuit  Court. 


Thomas  C.  Williams  ve.  Nabcissa  Saundbbs  et  aU. 


1.  The  Law  of  thb  domicil  or  thb  Txstatob,   as  to    FsBsoKAii- 

TT,  IB    TO    GOYXBK,  BUT  THB    BULB  IS    DirVEBBNT  AS    TO    BbAL 

OB  Immoyablb  Pbopibtt.  By  the  oommon  law,  there  is  a  well 
defined  distinction  between  wills  of  personalty  or  movables,  and 
wills  of  real  or  immoyable  property.  In  the  former  case,  the  law  of 
the  actaal  domicil  of  the  testator,  is  to  goyern,  and  if  the  Will  Is 
void  by  that  law,  it  is  a  nullity  everywhere,  though  executed  by  the 
formalities  required  by  the  law  where  the  property  is  locally  sitaa- 
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ted,  bat  m  regard  to  WilU  of  immovable  or  real  property,  it  is  equaL 
ly  well  established,  that  the  law  of  the  place  where  the  property  is 
locally  situated,  is  to  goTem,  as  to  the  capacity  of  the  testator :  The 
extent  of  his  power  to  dispose  of  his  property,  and  the  forms  and 
solemnities,  to  give  the  Will  its  due  effect  and  attestation. 

2.  Sams.  Judgment  of  Foreign  Cbwrte,  ivhen  conehuive.  The  Judgment 
ordered  in  this  cause,  of  the  of  Register  of  Wills,  for  the  City 
and  County  of  Philadelphia,  being  a  tribunal  of  competent  Juris- 
diction, and  in  the  nature  of  a  proceeding  in  rem,  is  necessarily  con- 
clusive and  binding  upon  all  persons  interested  in  the  will,  or  the 
property  to  be  administered,  until  the  same  is  reversed,  annulled,  or 
set  aside,  in  the  judicial  tribunals  of  the  domicil  of  the  Testatrix. 

8.  Domicil  of  ike  Wjfe,  ie  thai  ^f  the  hueband.  The  domicil  of  the  husband 
draws  to  it  the  domicil  of  the  wife,  and  he  having  a  fixed  domicil,  is 
presumed  to  hold  that  domicil,  until  another  is  attained.  To  consti- 
tute a  change  of  domicil,  the  fact  must  concur,  with  the  intention. 

4.  Mandamue.    In  general,  a  writ  of  mandaenue,  in  this  country,  issues 

under  constitutional  or  statutory  regulations;  and  it  has  lost  but  few 
if  any,  of  its  ancient  remedial  incidents,  and  is  still  governed  by 
common  law  rules,  and  is  generally  resorted  to,  to  prevent  a  failure 
of  justice;  and  will  be,  in  all  cases,  where  the  law  has  established  no 
adequate  specific  remedy,  and  where,  in  Justice  and  good  govern- 
ment, there  ought  to  be  one. 

5.  Samk.    Dietinedon  between  MuUtierial  and  Judicial  Offleere,    In  issuing 

the  writ,  the  law  makes  a  distinction  between  ministerial  and  Judi- 
cial duties.  As  to  the  former,  the  particular  duty  imposed,  may  be 
compelled,  while  in  the  latter,  a  Judicial  oflieer,  when  he  fails  or  re- 
fuses to  act,  can  be  compelled  to  proceed,  and  render  some  Judgment 
in  the  case  before  him.  But  the  Court  will  not  direct  him  how  to 
proceed,  or  what  Judgment  to  render :  that  is  left  to  his  own  high 
sense  of  duty,  as  a^udicial  officer.  He  will  be  compelled  to  act — to 
discharge  his  duty — otherwise,  there  would  be  a  failure  of  Justice. 

6.  One  m  Judgment.    On  the  29tn  of  June,  1867,  Thomas  G.  Williamsi 

presented,  in  open  Court,  in  the  County  Court  of  Davidson  County, 
a  certified  copy  of  the  last  Will  and  Testament  of  Cynthia  P* 
Williams,  deceased,  which  had  been  duly  admitted  to  probate,  by 
the  Begi8t€^  of  Wills  in  the  City  and  County  of  Philadelphia,  State 
of  Pennsylvania.  The  County  Judge,  W.  A.  Qlenn,  refused  to  ad- 
mit said  certified  will  to  record,  and  also,  to  gprant  letters,  testament- 
ary to  said  Williams,  as  Bxecutor  of  said  Will;  which  order  was  not 
entered  on  the  minutes  of  the  County  Court.  Held,  that,  there  be- 
ing no  Judgment  or  decree,  in  the  case  entered  of  record,  from  which 
the  parties  could  appeal  to  the  Circuit  Court;  and  the  entering  up  of 
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a  proper  judgment,  must  be  regarded,  as  in  its  nature,  a  ministeris 
act,  in  the  absence  of  any  other  adequate  specific  remedy,  a  fiuifi- 
doanut  would  be  the  proper  method  of  redress. 


FROM     DAVIDSOK. 


This  was  an  application  to  the  presiding  Judge  of 
the  Ninth  Judicial  Circuit,  for  a  mandamtLS  to  com- 
pel W.  A.  Glenn,  Judge  of  the  County  Court  of  Da- 
vidson County,  to  order,  in  his  official  capacity,  a  certi- 
fied copy  of  the  last  Will  and  Testament  of  Mrs.  Cyn- 
thia P.  Williams  to  be  recorded,  in  order,  that  letters 
testamentary,  may  issue  thereon.  The  Circuit  Judge 
issued  an  dltemative  mandamm^  and  on  motion,  admit- 
ted Narcissa  P.  Saunders,  and  John  E.  Saunders,  the 
brother  and  sister  of  the  testatrix,  to  be  made  parties, 
and  to  answer  the  petition.  At  the  September  Term, 
1867,  the  Court,  on  motion,  dismissed  the  petition,  and 
refused  a  peremptory  mandamu9y  from  which  the  plain- 
tiff appealed.      Judge  M.   M.  Brien,   presiding. 

E.  H.  East,  Jordan  Stores,  John  Spuelooe,  and 
H.  H.  Harrison,  for  Williams. 

West  H.  Humphreys,  G.  W.  Rowles,  G.  C.  Tor- 
BiTT,  and  John  C.  Buroh,  for  Saunders. 

MiLLiGAN,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  application  to  the  presiding  Judge  of  the 
Ninth  Judicial  Circuit,  for  a  mandamuB  to  compel  W. 
A.    Glenn,    Judge   of   the   County    Court    of    Davidson 
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County^  to  order,  in  his  official  capacity,  a  certified  copy 
of  the  last  Will  and  Teetament  of  Cynthia  P.  Williams, 
to  be  recorded,  in  order  that  letters  testamentary  may 
issne  thereon. 

The  Will  is  set  out  in  the  petition,  and  bears  date 
the  19th  of  July,  1865,  and  pnrports  to  convey,  abso- 
Intely,  to  the  relator,  who  was  the  husband  of  the  tes* 
tator,  and  is  the  executor  named  in  the  Will,  all  the 
property,  both  real  and  personal,  of  which  she  died 
possessed,  or  in,  or  to,  which  she  had  any  right,  title 
or  interest,  at  her  death.  On  the  80th  of  July,  1866, 
the  original  Will  was  proven  in  common  form,  before 
the  Register  of  Wills,  in  the  City  and  County  of  Phil- 
adelphia, by  two  of  the  subscribing  witnesses  in  person, 
and  by  proof  of  the  handwriting  of  the  third,  and  ad- 
mitted to  record  according  to  all  the  forms  of  law  in 
the  State  of  Pennsylvania;  and  an  official  copy  thereof,' 
duly  certified  under  the  Act  of  Congress,  approved  May 
the  26th,  1790,  was  presented  in  the  County  Court  of 
Davidson  County,  as  before  stated,  for  record. 

The  relator  alleges,  that  the  City  and  County  of 
Philadelphia,  was  the  last  place  of  the  testator's  resi- 
dence, and  her  domicil  at  the  time  of  her  death;  and 
that  said  Will  contains  certain  devises  of  real  estate  in 
the  State  of  Tennessee,  and  elsewhere;  also,  bequests 
of  a  large  amount  of  debts,  choses  in  action,  etc., 
against,  and  in  the  hands  of,  parties  resident  in  the 
County  of  Davidson,  and  State  of  Tennessee,  which  the 
ezcutor  cannot  collect  without  letters  testamentary  grant- 
ed in  said  State. 


64  NASHVILLB: 


Thonuui  0.  WillUms  m.  KaroisM  Saunders  «<  aU, 

It  further  appears  in  the  petition,  that  the  applica- 
tion to  have  this  Will  admitted  to  record  in  Tenneeseei 
was  made  by  the  executor  in  person, '  on  the  29th  of 
June,  1867,  which  was  refiised  for  the  following  rea- 
sons,  as  set  out  in  exhibit  ^^A,"  to  the  petition: 

^^This  day,  Thomas  Williams  appeared  in  open  Court, 
and  presented  a  duly  certified  copy  of  what  purported 
to  be  the  last  Will  and  Testament  of  Cynthia  P.  Wil- 
liams, deceased;  and  which  purports  to  have  been  duly 
admitted  to  probate  in  the  City  and  County  of  Phila- 
delphia, and  State  of  Pennsylvania;  but  the  County 
Court  being  of  opinion,  that  it  was  necessary  to  prore 
the  same  as  an  original  Will  in  the  State  of  Tennes- 
see, doth  refuse  said  application  to  admit  said  certified 
copy  to  record;  and  also  refused  to  grant  letters  testa- 
mentary to  said  Williams,   as  executor  of  said  Will/' 

This  order  was  not  entered  upon  the  records  of  the 
County  Court,  but,  as  it  seems,  superinduced  the  appli- 
cation for  a  mandamti8j  to  compel  the  County  Judge 
to  receive  and  admit  to  record  the  certified  copy  of  the 
Will  in  question.  The  Circuit  Judge  issued  an  alterna- 
tive mandamus  J  and,  upon  motion,  admitted  Narcissa 
P.  Saunders  and  John  E.  Saunders,  who  are  the  brother 
and  sister  of  the  testator,  and  claim  an  interest,  as 
next  of  kin,  in  the  real  and  personal  estate  included 
in  her  Will,  to  appear  and  answer  the  petition.  The 
County  Judge,  and  John  E«  and  Narcissa  P.  Saunders, 
answer  separately.  The  former  admits,  substantially, 
the  allegations  in  the  petition,  except  as  to  the  domi- 
cil  of   the   testatrix    at    the    time  of   her   death.      But 
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assigns,  as  a  reason  for  not  admitting  the  Will  to  re* 
cord,  that,  prior  to  the  present  applioation,  in  1866, 
the  relator  had  presented  a  certified  copy  of  said  Will 
to  the  County  Court  of  Davidson  County  for  record, 
when  his  co-defendants,  John  E.  and  Narcissa  P.  Sanii* 
ders,  as  next  of  kin  to  the  testatrix,  appeared,  and 
contested  the  validity  of  the  Will,  which  was,  under 
the  forms  of  law,  certified  to  the  Circuit  Court  of  said 
county,  to  be  tried  under  an  issue  of  devitwoeL  vel  nan; 
and  that,  at  the  time  of  its  second  presentation,  on 
the  29th  of  June,  1867,  he  had  no  official  knowledge 
that  that  issue  had  been  found  in  favor  of  the  validity 
of  the  Will.  On  the  contrary,  as  it  afterwards  trans- 
pired, the  issue  had  been  found  before  the  second  pre- 
sentation of  the  Will  to  the  County  Court,  by  a  jury 
of  the  County,  against  the  validity  of  the  Will;  and, 
therefore,  he  did  not  feel  authorised  to  admit  the  copy 
to  record,  and  issue  letters  testamentary  thereon. 

The  other  defendants,  John  E«  and  Narcissa  P.  Saun- 
ders, answered  jointly,  and  claim,  as  before  shown,  to 
be  the  brother  and  sister  of  the  testatrix;  and  allege, 
that  she  was  born  and  raised  in  Tennessee,  and  that 
her  entire  estate,  except  some  lands  in  Mississippi  and 
her  personal  apparel,  jewels,  paintings,  etc.,  at  her 
death,  was  situated  in  the  State  of  Tennessee.  She 
married  in  May,  1865,  and  in  the  following  June,  her 
husband,  the  relator,  made  and  caused  to  be  proven  and 
registered,  in  the  County  of  Davidson,  a  deed  of  set- 
tlement upon  his  wife,  the  testatrix,  whereby  he  con- 
veyed all  the  real  and  personal  estate,  moneys,  choses 
n  action,  of  every  kind  and    description,   to  which  she 
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was,  prior  to  her  marriage,  or  to  which  she  might 
thereafter,  becpme  entitled,  by  gift,  devise,  or  inherit- 
ance, from  all  persons  whatsoeyer,  except  himself,  to 
the  sole  and  separate  use  of  his  said  wife,  £ree  from 
the  failure,  debts,  contracts  or  liabilities  of  himself,  or 
those  claiming  through  or  under  him,  with  an  unlimited 
power  of  use   and  disposition. 

The  Will,  as  it  appears,  was  made  in  Tennessee, 
with  the  full  assent  and  approval  of  the  relator;  and 
soon  thereafter,  he  and  the  testatrix  visited  Philadel- 
phia, the  residence  of  the  parents  of  the  husband;  and 
while  there,  she  gave  birth  to  a  child,  and  shortly 
thereafter,  died — ^the  child  having  died  before  its  mother. 

The  defendants,  John  E.  and  Narcissa  P.  Saunders, 
rely  on  the  verdict  of  the  jury  and  judgment  of  the 
Circuit  Court  of  Davidson  County,  setting  aside  the 
Will  in  question;  and  deny  that  Philadelphia  was  the 
fixed  residence  and  domicil  of  the  testatrix  at  the  time 
of   her  death. 

The  proof  shows,  that  the  relator,  at  the  time  of 
his  marriage,  belonged  to  the  United  States  Army,  and 
that  he  had  no  fixed  place  of  residence,  except  his 
father's  house  in  Philadelphia,  where  the  testatrix  died. 
After  his  marriage,  he  frequently  spoke  of  fixing  his 
residence  in  Tennessee;  but,  shortly  before  his  wife's 
death,  both  he  and  his  wife  are  shown  to  have  been 
looking  for  suitable  property  to  purchase  in  the  city  of 
Philadelphia,  as   a  residence  and  permanent  home. 

Under  this  state  of  facts,  the  Court,  upon  motion, 
dismissed  the  petition,    and    refused  a  peremptory    manr 
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damtM;  from  which  the  defendants  appealed  in  error  to 
this   Court* 

The  case  has  been  argued  with  great  zeal  and  much 
ability  on  both  sides;  and  the  questions  involved  are 
somewhat  novel  in  this  State,  but  not  altogether  without 
the  light  of  authority.  The  question  most  elaborately 
discussed,  and  upon  which  the  real  merits  of  the  case 
rest,  arises  out  of  the  effect  to  be  given  to  the  probate 
of  the  Will  in  the  State  of  Pennsylvania.  And  no 
serious  difficulty  would  be  presented  upon  this  question, 
were  it  not  for  the  peculiar  phraseology  of  our  statute, 
providing  for  the  probate  of  Wills  executed  in  other 
States.  By  our  Code,  it  provides,  that:  ^'Wills  exe- 
cuted in  other  States,  or  in  any  of  the  Territories,  or 
in  the  District  of  Columbia,  shall  be  proved  according 
to  the  laws  of  this  State,  and  certified  in  the  manner 
prescribed  by  the  Act  of  Congress. 

"A  copy  of  a  Will  so  certified,  shall  be  registered 
in  the  county  where  the  land  lies,  and  a  copy  from  the 
books  of    the  register,   duly  certified,   shall  be    evidence. 

"And  where  the  last  Will  and  Testament  of  any 
person  deceased,  is  proved  in  a  Court  of  any  State  or 
Territory  of  the  United  States,  or  before  the  Mayor  of 
any  city,  any  person  interested  may  present  a  copy 
thereof,  duly  authenticated,  to  the  County  Court  of  any 
county  in  the  State  where  the  land  or  estate  devised, 
or  disposed  of  by  the  Will,  is  situated;  and,  thereupon, 
such  Court  may  order  the  same  to  be  filed  and  record- 
ed; and  said  copy,  when  so  recorded,  shall  have  the 
same  force  and  effect  as  if   the  original  had  been  exe- 
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euted  in  thig  State,  and  proved  and  allowed  in  the 
*Oourt8  of  this  State. 

^'And  snoh  Will,  if  proved  according  to  the  laws  of 
-this  State  as  to  Wills  made  and  executed  within  the 
limits  <of  'this  State,  shall  be  sufficient  to  pass  lands  and 
other  estate:"      See  sections  2182,  2188,  2184,  2185. 

Sections  .2186  and  2187,  provide  for  the  different 
manner  of  authenticating  Wills  executed  beyond  the  lim- 
its of  the  ^tate,  when  proven  before  a  Court,  or  the 
Mayor  of  any  city  or  corporation;  and  section  2188, 
declares,  ^^Such  ^copy  so  authenticated,  or  a  copy  there*- 
of,  when  recorded  and  certified  by  the  Olerk  of  the 
Court  in  this  State  where  the  same  is  recorded,  shall 
b^  evidence.'* 

Immediately  following  this  section  it  is  provided: 
<<Where  there  shall  be  goods  and  chattels  in  this  State, 
to  be  administered  under  such  Will,  the  executors,  or 
some  one  of  them,  may  qualify  as  such;  and  they  shall 
give  bond,  with  sureties,  as  required  in  cases  where  the 
Will  was  made  within  the  limits  of  this  State,  and  be 
subject  to  be  proceeded  against  as  in  other  cases. 
And  persons  interested  to  contest  the  validity  of 
such  Will,  may  do  so  in  the  same  manner  as  though 
it  had  been  originally  presented  for  probate  in  said 
Court:"      Sections  2189,  2190. 

These  provisions  of  the  Code  are  drawn  from  the 
Act  of  1828,  chap.  81,  and  are  in  substance  and  ef- 
fect, the  same.  Both  Acts  are  involved  in  an  obscu- 
rity, scarcely  capable  of  an  intelligent^  construction.  No 
clear  distinction  is  recognized  between    Wills  of  person* 
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ftltj  or  moTables,  and  Wills  of  immovables,  or  real 
property;  nor  is  it  declared,  whether  the  foreign  probate 
of  a  Will  shall  be  prima  facie  evidence  of  its  validitj,  or 
whether  the  Will,  when  presented  for  record  here,  shall  be 
proven  de  novo.  It  is  declared  to  be  open  to  contest 
in  the  same  manner  as  if  it  had  been  orignallj  offered 
for  probate  here.  K  this  be  so,  and  the  burden  of 
re-probating  such  a  Will,  is  thrown  upon  the  plaintiff, 
how  is  it  to  be  done  if  the  law  of  the  State  where 
it  is  executed  is  different  from  the  law  of  our  State, 
as  to  the  capacity  of  the  testator  to  make  a  Will, 
and  as  to  formalities  of  execution?  Gases  might  be 
imagined,  upon  this  construction  of  the  statute,  that 
would  involve  much  difficulty,  if  not  render  the  Act 
wholly  impracticable. 

By  the  common  law,  there  is  a  well  defined  dis- 
tinction, between  Wills  of  personalty  or  mavableiy  and 
Wills  of  real  or  immovable  property.  In  the  former 
case,  the  law  of  the  actual  domicil  of  the  testator  is 
to  govern;  and  if  the  Will  is  void  by  that  law,  it  is 
a  nullity  everywhere,  though  executed  with  the  for* 
malities  required  by  the  law  of  the  place,  where  the 
property  is  locally  situated.  There  is,  says  Mr. 
Greenleaf,  in  his  valuable  work  on  evidence,  vol.  2, 
sec.  668,  ^'No  difference  in  this  respect,  between 
cases  of  successors  by  testament,  and  by  intestacy, 
both  being  alike  governed  by  the  rule  mobUia  peno^ 
nam  sequenter"  Story's  Confl.  Laws,  sec.  467,  469; 
Stanley  vs.  Barnes,  8  Hagg.  Eccl.  R.,  373;  4  Greenl., 
184;   Yattel's  Laws  of  Nations,  B.  2,  ch.   8,  sec.  110, 
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111;  4  Kent's,  Com.,  513;  1  Garman  on  Wills,  2  to  6, 
and   notes. 

But  in  regard  to  Wills  of  immovable  or  real  pro- 
perty, it  appears  to  be  equally  well  established,  that 
the  law  of  the  place  where  the  property  is  locally  sit- 
uated, is  to  govern,  as  to  the  capacity  or  incapacity  of 
the  testator,  the  extent  of  his  power  to  dispose  of  his 
property,  and  the  forms  and  solemnities,  to  give  the 
Will  its^due  attestation  and  effect:  Story's  Gonfl.  Law, 
sec.  474,  and  authorities  there  cited;  1  Garman  on  Wills 
1,   2,   and  Perkins'   notes;    4  Kent's    Com.,    518. 

In  England,  the  distinction  between  Wills  of  personal 
property,  and  Wills  of  real  property,  has  been  con- 
stantly maintained.  In  fact,  the  Ecclesiastical  Courts, 
until  recently,  had  no  jurisdiction  whatever,  except  over 
Wills  of  personal  estate;  and  the  Common  Law  Courts^ 
had  cognizance  over   Wills   of  real  estate. 

It  may  be,  therefore,  said,  as  a  rule  of  law,  alike 
applicable,  in  this  country  and  in  England,  that  the 
lex  loci  ret  sitaCy  governs  in  cases  of  immovable^  or 
real  property;  and  the  lex  domicilii^  in  cases  of  mov- 
able or    personal    property. 

In  this  State,  our  local  laws  have  been  somewhat 
variant  from  the  general  doctrine.  By  the  Act  of 
1809,  ch.  121,  Car.  &  Nich.,  78,  an  administrator,  or 
an  executor,  who  had  obtained  letters  of  administra- 
tion or  letters  testamentary  in  any  one  of  the  United 
States,  or  Territories,  was  authorized,  upon  presenting 
his  letters — whether  administrative  or  testamentary — 
authenticated    according    to    the    Act    of   Congress,    to 
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sae,  in  his  represented  capacity,  in  any  Court  in  this 
State,  in  the  same  manner  as  if  snch  letters  had  been 
granted  by  the  Ooorts  of  Tennessee. 

The  Act  of  1823,  ch.  81,  which  as  we  have  shown^ 
was  carried  into  the  Code,  did  not  repeal  the  Act  of 
1809 ;  bnt  it  was  continned  in  force  and  effect  until 
the  passage  of  the  Act  of  1840,  ch.  181;  Nich.  Suppli* 
ment  160;  Smith  vs.  Maberry,  7  Yer.,  26;  Allsup  V8» 
Allsup,  10  Ter.,  283. 

True,  a  foreign  executor  or  administrator,  could  not 
be  sued  in  the  Courts  of  this  State,  in  virtue  of  his 
foreign  letters  testamentary,  or  of  administration;  but 
under  the  Act  of  1809,  he  could  sue  and  collect  assets, 
and  go  hence  without  account,  unless,  indeed,  they 
might,  while  in  tran$itUj  be  detained  in  some  manner 
by  the   domestic  creditors. 

Now,  since  the  repeal  of  the  ^ct  of  1809,  by 
the  Act  of  1840,  what  construction  is  to  be  given  to 
the  Act  of  1828,  which  is  brought  forward,  and  in- 
corporated into  the  Code,  at  sees.  2182  to  2192  7  We 
have  no  direct  adjudication  upon  this  statute,  involving 
the  precise  point  raised  in  this  case.  Is  a  foreign 
Will,  after  probate  in  the  State  where  it  was  published, 
when  brought  here,  open  under  our  laws,  to  contesta- 
tion and   re-probate? 

The  answer  to  this  question  involves  the  considera- 
tion, of  the  effect  of  a  foreign  probate;  and  especially 
the  effect  of  the  probate  of  the  Will  in  question,  before 
the  ^'Register  of  Wills"  in  the  State  of  Pennsylvania. 
As  a  general  rule  of  law,  the  judgment  of  a  probate 
Court,    allowing    proof    of  a  Will,   and  admtting    it  to 
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probate,  is  in  the  nature  of  a  proceeding  in  ram— - 
that  is,  an  adjudication  pronounced,  (as  its  name  im- 
ports,) upon  the  statutes  of  a  particular  subject  matter, 
by  a  tribunal  haying  competent  authority  for  that  pur- 
pose, and  therefore  binding  and  conclusiye  upon  the 
rights  of  all  persons  interested  in  the  property  to  be 
administered,  though  they  are  not  named  as  parties* 
Bedfield  on  Wills,  part  2,  pp.  £5*^,  and  note  9,  and 
numerous  authorities  there  cited.  Also,  Creppon  vs. 
Dexter,  13  Gay's  B.,  880;  2  Smith's  Leading  Cases, 
490 ;  Pallan's  Ex'rs  vs.  Allison  st  aL;  7  Hum.,  820 ; 
1  Yer.,    349. 

To  have  such  effect,  it  is  obvious  the  tribunal  in 
which  the  Will  was  admitted  to  probate,  must  have  com- 
petent authority  In  the  case  under  consideration,  as 
we  have  seen,  the  Will  was  proven,  before  the  ^^  Register 
of  Wills,"  in  the  City  and  County  of  Philadelphia.  The 
"  Register  of  Wills,"  by  the  laws  of  Pennsylvania,  is  a 
judicial  ofScer,  and  the  fifth  section  of  the  Act,  creating 
the  office  of  *^  Register  of  Wills,"  in  the  State  of  Penn- 
sylvania, and  defining  his  powers  and  duties,  declares, 
that,  ^^Every  Register,  qualified  to  act  as  aforesaid,  shall 
have  jurisdiction  within  the  County  for  which  he  shall 
have  been  appointed,  of  the  probate  of  Wills  and  Testa- 
ments, of  the  granting  of  letters  testamentary,  and  of  ad- 
ministration ;  of  the  passing  and  filing  the  accounts  of  ex- 
ecutors, administrators  and  guardians;  and  of  any  other 
matter  whereof  the  jurisdiction  shall  be  annexed  to  his 
said  office ;  and  the  act  of  any  Register  in  any  matter 
whereof  another  Register  has  the  exclusive  jurisdiction, 
shall  be  void   and  of  no   effect."    Purdon's  Digest,  706, 
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and  note  X.    See  aUo,  Title,  Deoedent'e  Estates,   same 
Book,   187. 

By  the  nineteenth  section  of  this  Act,  the  Begister 
of  Willii,  and  the  Jadge  of  the  Conrt  of  Common  Pleas 
of  any  county,  or  any  two  of  the  said  Judges,  are 
authorized  to  compose  and  hold,  from  time  to  time,  as 
occaaion  may  require,  the  Register's  Court  of  such 
comity;  and,  when  convened  according  to  law,  such 
Court  is  vested  with  plenary  power,  and  jurisdiction,  to 
do  and  perform  all  such  judicial  acts,  in  matters  law- 
folly  brought  before  it,  as  belong  to  the  office  of  Reg- 
ister of  Wills.  To  this  tribunal,  by  the  twentieth  sec* 
lion  of  the  Act,  appeals  lie  from  all  judicial  acts  and 
decisions  of  the  several  Registers:  Pravtdedj  they  are 
pronounced  within  the  term   of  three  years. 

Thus,  it  is  apparent,  without  drawing  more  particu- 
lary  and  at  large,  from  the  Act  itself,  that  the  tri- 
bunal, before  which  the  Will  in  question  was  admitted 
to  probate,  had  full  power  and  jurisdiction  to  take  the 
probate  of  Wills,  and  to  issue  letters  testamentary  there- 
on. Now,  what  is  the  effect  of  the  judgment  of  pro- 
bate, in  the  State  of  Pennsylvania,  when  oertified  ac- 
cording to  the  Act  of  Congress,  in  this  State?  Un- 
der our  statute,  is  it  to  be  disregarded,  and  open  in 
the  Courts  of  Tennessee  to  re-probate,  and  contestation? 
We  think,  clearly,  not.  It  is  established  beyond  all 
controversy,  both  in  this  country,  and  in  England,  that 
the  jurisdiction  of  Probate  Courts,  being  exclusive  in 
regard  to  all  matters  pertaining  to  the  settlement  of 
estates  of  deceased  persons,  the  decrees  of  such  courts, 
upon  the  probate  of  Wills,  and  issuing  letters  testamen* 
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tarj,  as  well  as  of  administration^  are  absolutely  un- 
impeachable and  conclusive  in  all  other  Courts,  both  in 
law  and  equity.  '^And  such  decrees/'  says  Mr.  Bed- 
field  on  Wills,  part  2,  p.  47,  "cannot  be  impeached, 
even  by  showing  fraud,  except  by  a  petition  to  the 
Court  rendering  the  decree,  who  may  annul,  or  modi- 
fy the  same.  It  cannot,  therefore,  be  shown,  collat- 
terally,  that  another  person  was  appointed  executor,  or, 
that  the  testator  was  insane,  or  that  the  Will  was  a 
forgery."  Archer  V8,  Mosse,  2  Vernon,  8;  Plume  vs. 
Beale,  1  P.  MS.,  888;  1  Williams  on  Exr's,  477- 
See  also,   2  Redfield  on  Wills,   p.  55,  sec.  9,  and  notes. 

It  is  admitted  that  the  language  of  sec.  2190,  of 
our  Code,  is  peculiar,  but  no  fair  construction  of  the 
whole  article  upon  the  subject  of  foreign  Wills,  admits 
of  any  other  reasonable  interpretation.  To  hold,  that 
this  section  opens  the  whole  question  of  probate  de 
navoy  would  be  to  deny  to  the  preceding  sections  of 
the  same  article,  all  validity;  for,  they  provide,  as  has 
already  been  shown,  that  where  any  foreign  Will  has 
been  proven,  according  to  the  laws  of  this  State,  in  a 
Court,  or  Territory  of  the  United  States,  or  before  the 
Mayor  of  any  City,  any  person  interested,  may  present 
a  copy  thereof,  duly  authenticated,  to  the  County  Court 
of  any  county  in  the  State,  where  the  land,  or  estate 
devised  or  disposed  of  by  Will,  is  situated,  and  there- 
upon, such  Court  may  order  the  same  to  be  filed  and 
recorded;  and  said  copy,  when  so  recorded,  shall  have 
the  same  force  and  efiect  as  if  the  original  had  been 
executed  in  this  State,  and  proved  and  allowed  in  the 
Courts  of  this  State. 
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It  is  plain,  that  the  statute  does  not  contemplate 
that  a  foreign  Will,  when  proven,  according  to  the  laws 
of  this  State,  and  brought  here  to  be  executed,  shall 
again  be  re-probated  before  the  executor  is  authorized 
to  act  under  it.  It  must  be  ^^ filed  and  recorded;" 
and  when  this  is  done,  it  has  the  same  force  and  effect 
as  if  the  original  Will  had  been  executed  in  this  State. 
How  is  this  section  to  be  understood,  if  any  one  in* 
terested — as  it  is  provided  hj  sec.  2190 — ^to  contest  the 
validity  of  the  Will,  may  do  so  in  the  same  manner  as 
though  it  had  been  originally  offered  for  probate  here? 
It  is  difficult  to  reconcile  these  two  sections;  and  to 
give  the  latter  the  construction  contended  for,  would  be 
to  defeat  the  foreign  probate,  fully  recognized  in  the 
former  section,  altogether.  The  Legislature,  we  appre- 
hend, never  intended  any  such  construction  to  be  placed 
upon  it;  and  we  do  not  feel  authorized  to  give  it  such 
interpretation.  It  must  be  construed  in  such  a  man- 
ner, if  possible,  as  to  give  all  its  parts  an  intelligent 
meaning,  so  that  they  may  stand  in  harmony  with  each 
other,  rather  than  one  part  in  conflict  with  another. 
To  do  this  we  feel  constrained  to  hold,  that  the 
distinction  between  Wills  of  real  property  and  Wills  ,of 
personal  property,  must  be  maintained,  and  the  right 
conferred  by  sec;  2190,  of  our  Code,  to  contest  in  the 
Courts  of  this  State,  the  validity  of  Wills  probated  in  a 
foreign  State,  limited  to  Wills  of  real  or  immovable 
property. 

We  have  seen  in  Wills  of  real  or  immovable  pro- 
perty, the  lex  lad  ret  Bitae,  governs ;  and  the  descent  of 
real  property,  as  well  as  the  devise  of  it,   are  governed 
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ezclosiyelj  by  tbe  law  of  the  place  where  sach  pro- 
perty is  situated;  and  this,  for  the  wisest  reasons; 
for  it  would  not  oomport,  either  with  the  dignity,  inde- 
pendenoe,  or  safety  of  any  independent  State,  or  na« 
tion,  that  these  incidents  should  be  liable  to  be  affected 
in  any  manner,  by  the  legislation,  or  decisions  of  the 
Courts  of  any  State  or  nation  besides  itself.  Hence,  it 
follows,  that  a  Will  of  real  property,  although  executed 
in  a  foreign  State,  to  be  operative  in  this  State,  by  the 
express  language  of  the  statute,  must  be  proven  accord- 
ing to  our  laws.  And,  if  such  Will  shall  be  admitted 
to  probate,  in  the  State  where  made,  according  to  the 
forms  of  our  law,  and  a  duly  authenticated  copy  brought 
here,  and  recorded  and  registered  in  the  county  where 
the  land  disposed  of  by  it,  lies,  it  has  the  same  force 
and  effect,  as  if  the  original  will  had  been  executed  in 
this  State.  But,  it  may  be  primarily  proven  here, 
without  first  resorting  to  the  Probate  Court  in  the 
State  where  it  was  executed;  and  in  either  event,  by 
sec.  2190,  any  person  interested,  to  contest  the  validity 
of  such  Will  may  do  so  as  though  it  had  been  otigi- 
nally  presented  for  probate  in  the  County  Court  where 
the  real  estate  conveyed  by  it,    is  situated. 

But  it  is  far  otherwise,  as  we  have  shown  in  Wills 
of  personal,  or  movable  property.  Such  property  is 
presumed  to  follow  the  person  of  its  owner,  and  hence, 
the  lex  domicilii  governs.  The  books  everywhere 
recognize  this  doctrine;  and  Judge  Story,  in  the  case 
of  Tompkins  vs.  Tompkins,  1  Story's  R.,  647,  has  so 
appropriately  presented  this  whole  doctrine,  that  we 
have  taken  the  liberty  of  making  the  following  extract 
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Scorn  his  opinion*  After  giving  the  rule  in  relation  to 
real  property,  he  says:  "But  it  ia  otherwise  in  cases 
of  personal  property.  The  sentence,  or  decree  of  the 
proper  Ecclesiastical  Conrt,  as  to  the  personal  estatOf 
IB  not  any  eyidence,  but  is  conclusive  of  the  validity, 
or  invalidity  of  the  Will ;  so  that  the  same  qnestion  can 
not  be  re-examined  or  litigated  in  any  other  tribunal. 
The  reason  is,  that  it  being  the  sentence  or  decree  of 
ft  Court  of  competent  jurisdiction,  directly  upon  the 
Tery  subject  matter  in  controversy,  to  which  all  per* 
sons  who  have  any  interest,  are,  or  may  make  them* 
selves  parties,  for  the  purpose  of  contesting  the  validity 
of  the  Will,  it  necessarily  follows  that  it  is  conclusive 
between  those  parties.  For,  otherwise,  there  might  be 
conflicting  sentences,  or  adjudications,  upon  the  same 
subject  matter,  between  the  same  parties;  and  thus, 
the  subject  matter  be  delivered  over  to  interminable 
doubts;  and  the  general  rules  of  law,  as  to  the  effect 
of  res  Judicata,  be  completely  overthrown.  In  short, 
such  sentences  are  treated  as  of  the  like  nature  as 
sentences  or  proceedings  in  renty  necessarily  conclusive, 
upon  the  matters  in  controversy,  for  the  common  safety 
and  repose  of  mankind."  ^'This  doctrine,"  says  the 
learned  Judge,  "was  fully  considered  and  established 
in  the  great  case  of  the  Duchess  of  Kingston,  before 
the  .House  of  Lords,  11  Hag.,  State  Trials,  261,  S. 
C;  20  Howell's  State  Trials,  688,  when  Lord  Chief 
Justice  De  Grey,  declared  the  opinion  of  all  the  Judges. 
It  has,  also,  on  various  occasions,  been  considered  and 
recognised  in  the  Supreme  Court  of  the  United  States, 
and,  especially,  in   Croudsen  vs.  Leonard,  4  Cranch  R. 
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434;  The  Mary,  9  Cranch  R.,  126;  Gihton  vs.  Hoyt, 
8  What.  R.,  246 ;  Armstrong  V9.  Lear,  12  What.  R., 
169;  Elliott  vs.  Piersol,  1  Peters's  R.,  388,  and  Thomp- 
son vs.  Tome,  2  Peters's  R.,  167." 

We  recognize  the  principles  of  this  case  as  con- 
trolling the  question  under  consideration;  and  as  estab- 
lished law,  sustained  by  an  overwhelming  weight  of 
authority,  and  in  perfect  harmony  with  the  structure 
of  our  Government.  Any  other  doctrine  would  be  at 
war  with  the  national  comity,  that  everywhere  prevails 
between  independent  States,  and  Nations,  if  not  in 
conflict  with  the  Constitution  of  the  United  States,  which 
requires  that  the  acts  and  judicial  proceedings  in  one 
State,  shall  be  respected  in  the  courts  and  tribunals 
of  others:  Article  4,  sec.  1,  Constitution  U.  S.;  Crep- 
pen  vs.  Dexter,  18  Gray's  R.,  380;  Christmas  vs.  Rus- 
sell,  6  Wal.,  298. 

It  follows,  therefore,  that,  so  far  as  the  Will  in  ques- 
tion purports  to  dispose  of  personal  property,  the  Pro- 
bate Court  of  the  domicil  of  the  testatrix  had  the 
exclusive  jurisdiction  to  decide  upon  its  validity  or  un- 
validity  as  a  Will  of  personal  property;  and,  as  such, 
it  was  not  open  for  contest  in  the  Courts  of  Tennes- 
see. The  judgment  or  decree  of  the  ^^Register  of 
Wills,"  being  a  tribunal  of  competent  jurisdiction,  and 
in  the  nature  of  a  proceeding  in  reniy  is  necessarily 
conclusive  and  binding  upon  all  persons  interested  in 
the  property  to  be  administered,  until  the  same  is  re- 
versed, annulled  or  set  aside,  by  a  proper  proceeding 
in  the  judicial   tribunals  of  the  domicil  of  the  testator. 

As  to  the    effect    of    the    judgment    of    the    Circuit 
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Court  of  Davidson  County  upon  the  issue  of  devisavit 
vel  non,  which  is  incidentally  referred  to  in  the  answers 
of  the  defendants,  we  do  not  feel  called  upon  to  say 
more  than  to  remark,  that  it  cannot  be  held  to  vacate 
the  judgment  of  probate  in  the  court  of  Pennsylvania, 
so  far  as  the  Will  assumes  to  dispose  of  the  personal 
property  of  the  testatrix.  What  its  effect  might  be 
as  a  Will  conveying  real  estate  in  Tennessee,  we  need 
not  now  determine,  as  the  record  of  that  case  is  not 
before  us  in  this  proceeding,  in  any  such  form  as  ena- 
bles us  to  pass  upon  the  validity  or  unvalidity  of  that 
judgment. 

2d.  There  can  be  but  little  doubt  as  to  the  domicil 
of  the  testatrix,  at  the  time  of  her  death.  The  proof 
shows  that  she  was  born  and  raised  in  the  State  of  Ten- 
nessee ;  but  it  is  equally  apparent  that  her  husband  was 
a  resident  of  Pennsylvania  at  the  time  of  his  marriage; 
and  in  such  a  case,  the  domicil  of  the  husband  draws 
to  it  the  domicil  of  the  wife.  MuUerem,  quamdiu  nupta 
€$tj  incolam  ejusdem  eimtatis  viden,  euju%  marittis  ejus 
est:    Story's  Confl.,  sec.  46,  198. 

True,  the  husband  is  shown  to  have  been  in  the  Army 
of  the  United  States,  when  he  was  married;  but  the 
fixed  residence  of  his  parents  was  in  the  City  of  Phila- 
delphia, which  he  does  not  appear  to  have  abandoned 
animo  manendi.  He  had  qo  other  fixed  domicil  than 
the  home  of  his  parents;  and,  although  the  record  shows 
he  had  a  floating  intention  after  his  marriage,  to  locate 
in  Tennessee,  he  does  not  appear  to  have  carried  that 
intention  into  execution.  The  law  fixes  his  domicil  in 
the  City  of   Philadelphia,    and  he  is    presumed    to    hold 
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that  domioil  until  another  is  obtained;  and  to  constitute 
a  change  of  domicile  the  fact  must  concur  with  the  in- 
tention: Lane,  Ex'r,  V8.  Pardee  and  Wife,  2  Swan,  232; 
White  V8.  White,  3  Head,  404;  Allen  V9.  Thornton,  11 
Hum.,  586;   Foster  v$.  Hall  &  Eaton,  4  Hum.,  348. 

8d.  This  brings  us  to  the  consideration  of  the  third 
and  last  proposition  insisted  on  in  argument;  and  that 
is,  whether  or  not  the  Circuit  Judge  erred  in  refusing 
to  grant  a  peremptory  mandamm  to  the  Judge  of  the 
Oounty  Court,  commanding  him  to  receive  and  record 
the  certified  copy  of  the  Will  of  the  tsetatrix,  and  to 
issue  letters  testamentary  thereon. 

In  England,  the  writ  of  mandamua  was  a  highly  pre- 
rogative writ,  issuing  in  the  King's  name  from  the  Court 
of  Eang's  Bench,  and  directed  to  any  person,  corpora- 
tion, or  inferior  jurisdiction  within  the  King's  dominions, 
requiring  them  to  do  some  partieular  thing  therein  spe* 
cified,  which  appertains  to  their  office  and  duty,  and 
which  the  Court  of  King's  Bench  had  previously  deter- 
mined, or  at  least  supposed  to  be  consonant  to  right  and 
justice.  It  was  a  writ  of  a  most  extensively  remedial 
nature,  and  commonly  issued  when  the  injured  party  had 
no  other  remedy;  but  in  some  cases,  it  issued  when  he 
had  also  another,  but  a  more  tedious  method  of  redress: 
8  Black.  Com.,  110. 

In  general,  the  writ  in  this  country  issues  under 
constitutional  or  statutory  regulation;  but  it  has  lost 
but  few,  if  any  of  its  ancient  remedial  incidents,  and 
is  still  governed  by  the  common  law  rules:  Kentucky 
vs.  Dennison,  24  Howard,  66.  It  is  as  a  general  princi- 
ple, resorted  to,  to    prevent    disorder  from  a   failure  of 
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jnstice,  and  will  lie  in  all  cases  where  the  law  has  es- 
tablished no  adequate  specific  remedy,  and  when  in  jns* 
tice  and  good  government  there  ought  to  be  one:  Moses 
on  Mandamus,   17,  18. 

But  the  law  makes  a  distinction  between  ministerial 
and  judicial  duties.  In  the  former  case,  the  particular 
duty  imposed  may  be  compelled;  while  in  the  latter,  a 
judicial  officer,  when  he  fails  or  refuses  to  act,  can  be 
compelled  to  proceed  and  render  some  judgment  in  the 
case  before  him.  But  the  Court  issuing  the  writ  will 
not  direct  him  how  to  proceed,  or  what  judgment  to 
render — ^that  is  left  to  his  own  high  sense  of  duty  as  a 
judicial  officer.  He  will  be  compelled  to  act — ^to  dis- 
charge his  duty,  otherwise  there  would  be  a  failure  of 
justice. 

In  this  case,  it  is  insisted  on  the  one  hand,  that  the 
receiving,  filing  and  recording  of  the  Will  under  con- 
sideration, is  merely  a  ministerial,  and  not  a  judicial 
act;  and  on  the  other,  that  it  is  a  judicial  act,  from 
which  'an  appeal  lies  to  the  Circuit   Court. 

It  is  clear,'  when  an  authenticated  copy  of  a  foreign 
Will  is  presented  to  the  County  Court,  under  our  Sta- 
tute— Code,  sec.  2184 — that  the  ordering  it  to  be  filed 
and  recorded,  is  not  a  matter  of  course.  The  County 
Judge  has  something  to  do— some  legal  discretion  to 
exercise.  He  must  determine  whether  the  paper  pre- 
sented, is  duly  authenticated,  according  to  the  Act  of 
Congress;  whether  the  Court  in  which  the  Will  purports 
to  have  been  allowed,  had  jurisdiction;  whether  there 
is  any    estate    in  his    county   on  which    the    Will  may 

operate;    and   if   it    contains   a    devise    of    real    estate, 
6 
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whether,  nnder  oar  statute,  it  has  been  proven  before 
presentation,  according  to  the  laws  of  this  State:  Code, 
sections  2182,  3,  4,  5;  also,  Croppen  v«.  Dexter,  Gray's 
R.,   880-883. 

It  might  be,  and  we  think  it  probable,  nnder  the 
Code,  sec.  8147,  where  the  Conntj  Court  has  made  and 
formally  entered  upon  its  records,  a  final  judgment  or 
decree,  embracing  the  foregoing  points,  or  such  others, 
if  any,  as  may  be  lawfully  within  its  jurisdiction,  that 
an  appeal  would  lie  from  such  final  judgment  or  decree, 
to  the  Circuit  Court.  But,  in  this  case,  no  such  final 
judgment  or  decree  appears  to  have  been  entered  of 
record.  The  existence  of  the  order  appears  only  in  the 
petition  and  answers  of  the  parties.  It  is  said  it  was 
afterwards  actually  entered  nunc  pro  tune^  but  the 
record  before  us  does  not  show  the  fact;  consequently, 
there  was  nothing  of  record,  from  which  the  relator 
could  appeal. 

But,  be  this  as  it  may,  the  order,  as  set  out  in  the 
pleadings,  and  the  facts  contained  in  the  petition,  and 
admitted  in  the  answers,  contain  every  essential  fact 
necessary  to  authorize  the  County  Court  to  receive,  file 
and  record  the  authenticated  copy  of  the  Will  presented, 
and  to  issue  letters  testamentary  thereon. 

Assuming,  therefore,  that  the  County  Judge  acted  as 
a  judicial  tribunal,  and  having  found  all  the  facts  neces- 
sary to  a  judgment  or  decree,  so  that  the  judgment  or  de- 
cree  would  be  nothing  but  the  conclusion  of  law  upon  the 
facts,  the  entering  up  of  the  proper  judgment  must  b 
regarded  as  in  its  nature,  ministerial;  and  in  the  absence 
of  any  other  adequate  specific  remedy,  a  mandamus  would 
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be  the  proper  method  of  redress:  Moses  on  Mandamus, 
50  and  51;  Buel  Morse,  petitioner,  18  Pick.  B.,  443; 
Delany  vs.  Godden,  12  Ghrattan's  Ya.,  266;  City  of 
Galena  rs.   Amy,  5  Wal.,  708;   and  anthorities  cited. 

Now,  in  this  case,  without  the  judgment  or  decree 
of  the  Court,  on  the  record,  how  would  an  appeal  lie? 
And  if  taken,  what  would  the  revising  tribunal  hare 
before  it,  upon  which  to  pronounce  judgment?  We  ap- 
prehend— all  other  questions  out  of  the  way — ^it  could 
do  nothing  but  dismiss  the  appeal. 

It  follows,  therefore,  from  a  reyiew  of  the  whole 
case,  that  the  judgment  of  the  Circuit  Court  must  be 
reversed,  and  a  peremptory  mandamus  awarded. 


E.  G.  Hamilton  et  ah.  v$.  J.  B.  Nowlik. 

ToBT  MAT  BK  WAiYXD.  8uU  fof  the  VtUue  (^  the  Property.  A  Nai$ 
/or  an  iUegal  eotuiderationf  cannot  ht  iued  on,  Hamilton  and  others, 
executed  a  note  to  Clift,  for  the  value  of  a  horse,  pressed  flrom  Glift, 
in  his  ahsence,  by  them,  for  the  **caTalry  seryioe/'  which  note,  he 
transferred  to  Kowlin,  before  its  maturity.  The  proof  showed,  that 
the  horse  was  taken  for  the  Confederate  cavalry  service;  this  fact 
was  known  to  Nowlin  when  he  purchased  the  note.  Held,  that  Olift 
might  have  sued  for  the  tort,  or  waived  it,  and  sued  for  the  value 
of  the  horse ;  but,  that  neither  Clift,  nor  his  assignee,  Nowlin,  could 
sue  upon  the  note,  which,  upon  its  face,  was  for  an  illegal  conside- 
ration. 


FROM    MARSHALL. 


This  case  originated  before  a  Justice  of    the  Peace, 
and  came,  by   appeal,  to   the    Circuit  Court,    where,   at 
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the  October  Term,  1867,  there  was  a  verdict,  and  judg- 
ment for  the  olaintiff  below,  and  the  defendants  appealed 
to  this  Ooort.     Judge  Hiliart  Ward,   presiding* 

W,  N.  OowDEN,  William  H.  Wisbnbr,  Sb.,  for  plain- 
tiff  in  error. 

H.  L.  Davidson  and  Goldwbll,  for  defendant  in 
error. 

MiLLiGAN,  J.,  delivered  the  opinion  of  the  Court. 

This  case  originated  before  a  Justice  of  the  Peace, 
and  was  transferred,  by  appeal,  to  the  Circuit  Court, 
where  it  was  submitted  to  a  jury,  who  found  in  favor 
of  the  plaintiff  below,  and  the  defendants  appealed  to 
this   Court. 

The  action  was  judicated  on  a  note  for  $116,  given 
to  D.  Clift,  in  consideration  of  a  horse  for  the  ^^caval- 
ry  service.'*  This  note  bears  date,  the  20th  of  Sep- 
tember, 1862,  and  was  due  and  payable,  at  twelve 
months  from  date. 

On  the  8d  of  August,  1868,  before  the  maturity  of 
the  nate,  it  was  regularly  assigned,  ^'without  recourse," 
by  the   payee,  to  Nowlin,   who  sued  for  its  recovery. 

The  proof  shows,  that  the  words,  "cavalry  service," 
on  the  face  of  the  note,  meant,  "Confederate  cavalry 
service."  It  also  appears,  that  the  horse  was  taken 
from  the  possession  of  the  original  payee  of  the  note, 
without  his  knowledge,  or  consent;  and,  was  afterwards 
valued,  and  the  note  left  for  him  at  the  house  of  one 
of  his  neighbors,    who,  afterwards  gave  it  to  Clift    who 
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thereafter  transferred  it  bj  assignment^  /without  recoorse, 
to  the  plaintiff  below. 

The  Court  instructed  the  jury,  in  substance,  if  they 
should  belieye  that  the  horse  was  taken  without  the 
knowledge  or  consent  of  Clift  that  he  was  to  be  used 
in  the  Confederate  service,  and  he  even  afterwards  ac- 
cepted the  note,  the  plaintiff  could  recover. 

It  is  certainly  correct,  that  the  original  payee,  might 
have  sued  in  tort  for  the  horse;  or,  he  might  have 
waived  the  tort,  and  sued  for  the  value  of  the  animal, 
upon  the  facts  disclosed  in  this  record.  He,  however, 
did  neither,  but  accepted  the  note,  which,  upon  its  face, 
was  for  an  illegal  consideration,  against  the  public  policy, 
laws,  and  Constitution  of  the  United  States,  and  could 
not,  under  the  principles  declared  in  the  cases  of  Ben- 
nett V8.  Chambers,  14  Howard,  88;  and  Wood  vs. 
Stone,  2  Col.,  809,  be  enforced  in  a  Court  sitting  under 
the  authority  of  the  State  of  Tennessee  and  the  Uni- 
ted  States  of  America. 

Now,  what  effect  had  the  assignment  of  the  note,  by 
Clift,  to  the  plaintiff  below  7  The  note,  under  the  Code, 
was  negotiable,  sec.  1957,  and  being  transferred  before 
maturity,  it  would  not,  necessarily,  come  to  the  hands 
of  the  holder,  charged  with  the  equities  which  subsisted 
between  the  original  parties.  But,  it  bears  upon  its 
face  enough  to  put  the  party  receiving  it  upon  his 
guard ;  and  that  has  repeatedly  been  held  equivalent  to 
notice.  Besides,  the  proof  shows,  the  assignee  of  the 
note  had  actual  notice  of  the  consideration  for  which 
it  was  executed;  and,  under  such  circumstances,  he  can 
stand  on  no  higher  ground  than  the  original  payee. 
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It  follows,  that  His  Honor,  the  Circuit  Judge,  erred 
in  his  instructions  to  the  jury,  and  the  judgment  must 
be  reversed,   and   a    new  trial  awarded. 


Emblinb  Porter  vs.  Wiley  Woodard. 


JnmsDicnoir  or  Gouktt  Court.  8aU  qf  Land$.  WrU  of  Posies 
sum.  The  Jurisdiction  of  the  Goanty  Court  oyer  the  Bale  of  lands, 
is  purely  statutory,  and  after  confirmation,  it  may  give  judgment  on 
the  notes  given  in  the  progress  of  the  case,  and  reliere,  upon  peti- 
tion, an  y  purchaser  or  party  interested,  by  opening  the  biddings, 
setting  aside  sales,  or  otherwise,  like  the  Circuit  or  Chancery  Court, 
in  similar  cases;  but  it  cannot  issue  writs  of  possession,  or  exercise 
any  of  the  inherent  powers  of  a  Court  of  Chancery. 


FROM  R0RERT80K. 


At  the  October  Term,  1867,  the  petition  for  a  cer^ 
tiorarij  was  dismissed,  from  which  order,  the  petitioner 
appealed.     Judge  Johk  A.  Campbell,  presiding. 

Stark  and  Judd,  for  Porter. 
John  E.  Garner,  for  Woodard. 

MiLLiGAN,  J.,    delivered  the  opinion  of  the  Court. 

The  single  question  presented  in  this  record,  is, 
whether    the    Chancery    Court,    in    cases    of  lands    sold 
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under  its   order,   has  jarisdiction,    after   confirmation,   to 
issue  a  writ  of  possession  to  the  purchaser. 

The  sale  was  made  on  the  application  of  the  adminis* 
trator  of  Oliver  Porter,  deceased,  whose  estate,  it  ap- 
pears, was  insolvent,  and  the  proceedings  conducted, 
under  the  statute,  in  the  County  Court  of  Robertson 
County.  The  defendant,  Woodard,  became  the  purcha- 
ser, at  the  Commissioner's  sale,  of  a  house  and  lot, 
near  the  town  of  Springfield,  in  said  county,  which  was 
then,  and  now  occupied  by  the  plaintiff,  Emeline  Porter. 
The  Commissioner's  report  of  the  sale  was  confirmed 
without  exceptions,  and  the  title  divested,  and  vested  in 
the  purchaser. 

Some  time  thereafter,  the  purchaser  applied  to  the 
County  Court  for  a  writ  of  possession,  which  was  is- 
sued, under  the  order  of  the  Court,  and  placed  in  the 
hands  of  the  Sheriff,  to  be  executed.  Thereupon,  the 
tenant,  Mrs.  Porter,  in  possession  of  the  house  and  lot, 
brought  the  writ,  by  certiorari^  into  the  Circuit  Court; 
when,  upon  motion,  her  petition  was  dismissed;  and  she 
appealed  to  this  Court. 

Did  the  Court  properly  dismiss  the  petition?  We 
think  not.  The  case  falls  within  the  principle  laid  down 
in  the  cases  of  Toung  vs.  Shumate,  8  Sneed,  869 ; 
Bond  V8,  Clay  et  alj  2  Head,  879 ;  and,  also.  Young  et 
dL  vs,   Thompson,  2  Col.,  596. 

The  jurisdiction  of  the  County  Court,  over  the  sale 
of  lands,  is  purely  statutory,  and,  after  confirmation,  it 
may  give  judgment  upon  the  notes  and  obligations  taken 
in  the  progress  of  the  cause ;  and  relieve,  upon  petition, 
any  purchaser  or   party,  or   person  interested,  by  open- 
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ing  biddings,  setting  aside  sales,  or  otherwise,  like  the 
Circuit  or  Chancery  Court,  in  similar  cases;  but  it  can- 
not issue  a  writ  of  possession,  or  exercise  any  of  the 
inherent  powers  of  a  Court  of  Chancery. 

Sees.  4204,  4205,  of  the  Code,  do  not  confer  upon 
the  County  Courts,  any  new  or  enlarged  jurisdiction  in 
this  respect,  as  was  held  in  the  case  of  Bond  vs.  Clay, 
above  cited.  They  are  simply,  say  the  Court,  ^^declara- 
tory of  the  law  as  it  previously  existed,  in  regard  to 
the  jurisdiction  of  the  County  Court,  upon  the  subject, 
without  vesting,  in  that  tribunal,  any  new  or  more  ex- 
tended power   or  authority." 

The  judgment  of  the  Circuit  Court  must,  therefore, 
be  reversed;  and  this  Court  proceeding  to  render  such 
judgment  as  the  Circuit  Court  ought  to  have  given, 
directs   that  the  writ  be  quashed,  and   for  nothing  held. 


Shaoeelford,  J.,  dissenting. 


The  Northern  Bane  op  Kentucey  vs.  R.  Y.  Johnson. 

1.  Banxs.  Charter  of.  ReatrieUaru  an  the  Cashier  to  bind  the  Bank  by  hie 
act.  The  charter  of  the  Bank  of  America,  of  Tennessee,  provides: 
"That  all  hills,  honds,  notes,  and  every  contract  on  hehalf  of  the 
company,  shall  he  signed  hy  the  President,  and  countersigned  and 
attested  hy  the  Cashier  of  the  company;  and  the  funds  of  the  com- 
pany shall,  in  no  wise,  he  held  responsihle  for  any  contract  or  en- 
gagement whatever,  unless  the  same  shall  he  executed  as  aforesaid." 
Held,  that  this  section  did  not  apply  or  extend  to  contracts  and  un- 
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dertakings  implied  in  law,  and  that  the  bank  was  liable  for  money 
advanced  upon  a  check  made  in  the  usual  course  of  business,  and 
signed  by  the  Cashier  alone. 

2.  Same.  Same.  When  the  Quhier  ie  not  pemmaUy  liable^  for  ^9fU 
drawn  at  Quhier,  A  Cashier  of  a  bank,  as  its  executive  officer, 
through  whom  all  the  moneyed  operations  of  the  bank  are  trans- 
acted, may,  virtute  officii^  bind  the  funds  of  the  bank  in  matters 
of  contract  springing  out  of  his  legitimate  and  ordinary  duties  as 
Cashier ;  and  restrictions  in  the  charter,  requiring  the  signature  of 
the  President  and  Cashier,  do  not  extend  to  and  comprehend  such 
contracts  as  the  drawing  and  indorsing  of  bills  of  exchange,  drafts, 
and  checks,  which  are  implied  by  law,  as  a  part  of  the  ordinary 
duties  of  the  Cashier;  and  for  such  acts,  the  Cashier  cannot  be 
held  individually  liable  for  the  payment  of  the  checks  or  drafts. 


FROM     MONTOOMBRT. 


At  the  January  Term,  1867,  there  was  a  judgment 
in  favor  of  the  defendant.  To  reverse  this  judgment, 
the  record  has  been  filed  for  error.  Judge  John  A. 
Capmbell,   presiding. 

Thornburqbr  &  House,  for  plaintiff  in  error. 

Bailet  &;  Quarlbs,  .for  defendant  in  error. 

MiLLiGAN,   J.,  delivered   the  opinion  of  the  Court. 

On  the   8th  of  October,    1860,   the  defendant,  R.   T. 

Johnson,  as  Cashier  of  the  Bank  of  America,  drew  two 

drafts  on  the  Park  Bank,  of  New  York,  each  for  9500, 

and  both  in  the  following  language,  viz: 

"Bank  op  America, 

"State  of  Tennessee, 
"J500.  ClarksvillBy  November  8,  1860. 

"Pay  to  the  order  of  James  M.  Jones,  (3500,)  five 
hundred  dollars. 

"To  Park  Bank,  \ 

"New  York.  /       R.  Y.  Johnson,  Ca$hterr 
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These  drafts,  by  indorsementy  were  regularly  passed 
to  the  Northern  Bank  of  Kentucky;  and,  on  the  22d 
of  November,  1860,  duly  presented  for  payment,  de- 
mand made,  and  payment  refused,  and  both  protested 
for  non-payment* 

On  the  15th  of  February,  1861,  suit  was  brought  on 
them,  in  the  Circuit  Court  of  Montgomery  County, 
against  ^'The  Bank  of  America,  of  Tennessee,"  the  de- 
fendant, B.  Y.  Johnson,  and  James  M.  Jones,  the  in- 
dorser.  The  declaration  following  the  writ,  was  against 
all  the  defendants;  who,  as  the  record  shows  on  the 
trial,  withdrew  their  plea;  and  judgment,  ^on  the  26th 
of  September,  1865,  as  by  confession,  was  jointly  ren- 
dered against  them. 

On  the  1st  of  January,  1866,  the  defendant  in  error, 
B,  Y.  Johnson,  filed  his  petition  in  the  Circuit  Court, 
for  a  writ  of  error  coram  nobisy  alleging,  among  other 
things,  that  he  was  in  no  way  personally  liable  on  the 
drafts;  and,  although  he  had  been  served  with  a  pro- 
cess, he  was  under  the  belief,  until  after  judgment  was 
taken  against  him,  that  he  was  merely  summoned  as  an 
officer  of  the  bank,  in  order  to  bring  the  corporation 
into  Court;  and  that  the  plea,  as  to  him,  was  with- 
drawn without  authority,  and  through  mistake  of  the 
attorney  of  the  bank,   etc. 

The  writ  of  error  coram  nobiSy  was  granted,  and 
error  assigned  of  record;  to  which  a  plea  was  filed, 
traversing  the  errors  assigned,  and  issue  joined  thereon; 
which  was  tried  by  a  jury  of  the  county,  and  found 
in  favor  of  Johnson.  Judgment  was  pronounced  on 
the  verdict  of  the  jury,  recalling  and  revoking  the 
original    judgment  as  to  Johnson. 
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To  reyerse  this  judgment,  the  record  has  heen  filed 
for  error. 

All  questions  which  might,  perhaps  very  properly, 
arise  on  the  proceedmgs  for  the  writ  of  trtuT  ecram 
nobisj  are,  hy  agreement  of  counsel,  waived,  and  the 
single  question  submitted  for  our  determination,  whether 
or  not,  the  defendant,  Johnson,  is  individually  liable  on 
the  drafts  to   the  plaintifiis,  as  holders? 

It  is  insisted,  that  the  defendant,  Johnson,  not  only 
did  not  use  the  corporation  name  of  the  bank  for 
which  he  assumed  to  act  as  Cashier,  but  that  he  trans- 
cended  the  scope  of  his  authority  as  such,  in  drawing 
the  drafts  which  constitute  the  foundation  of  this  ac- 
tion, and  thereby  rendered  himself  personally  liable  to 
the   holders. 

The  drafts  appear  to  have  been  drawn  at  the  ^'Bank 
of  America,"  when  the  technical  name  of  the  corpora- 
tion, is  the  ^^Bank  of  America,  of  Tennessee."  Suit 
was  brought  against  the  bank  in  its  charter  name,  to- 
wit:  ^'The  Bank  of  America,  of  Tennessee;"  to  which 
the  corporation  took  no  exceptions,  and  in  that  name 
suffered  judgment  to  go  against  it,  and  it  is  too  late 
now  for  either  party  to  take  advantage  of  any  excep- 
tions on  that  ground. 

But  the  second  error  assigned,  presents  a  more  diffi- 
cult and  perplexing  question.  The  charter  provides, 
that:  ''All  bills,  bonds,  notes,  and  every  contract  on 
behalf  of  the  company,  shall  be  signed  by  the  Presi- 
dent, and  countersigned  and  attested  by  the  Cashier  of 
the  company;  and  the  funds  of  the  company  shall,  in 
no  wise,  be    held    responsible  for    any   contract   or  en- 
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gagement  whatever,  unless  the  same  shall  be  executed 
as  aforesaid:"  Acts  of  1856,  chap.  210,  sec.  14, 
art.    8. 

^^It  is  admitted  to  be  true,"  says  this  Court,  in  the 
case  of  Neiffer  vs.  The  Bank  of  Knoxville,  ^^as  a  gen- 
eral proposition,  that,  where  the  charter  of  an  incorpo- 
ration prescribes  the  particular  mode  in  which  its  con- 
tracts shall  be  made  or  authenticated,  that  mode  must  be 
pursued;  for  corporations,  like  natural  persons,  are,  in 
general,  bound  only  by  the  acts  and  contracts  of  their 
agents  within  the  scope  of  their  authority.  And  all 
restrictions  upon  the  power  of  the  agents  or  officers 
contained  in  the  charter,  every  one  dealing  with  the 
corporation  is  bound  to  notice.  But,  if  no  definite  rule 
is  to  be  found,  either  in  the  charter  or  by-laws  of  the 
institution,  in  regard  to  the  manner  and  form  in  which 
its  acts  and  contracts  shall  be  evidenced,  then,  it  seems 
general  usage,  and  the  course  of  business  of  similar  in- 
stitutions, is  to  govern;  the  officers  will  be  presumed 
to  have  been  invested  with  the  customary  authority,  and 
their  acts,  within  the  scope  of  such  usage,  practice, 
and  course  of  business,  will  be  binding  on  the  institu- 
tion, in  favor  of  the  third  person  having  no  knowledge 
to   the   contrary." 

Admitting,  this  to  be  the  general  rule  of  law,  alike 
applicable  to  individuals  and  corporations,  how  are  the 
provisions  of  this  charter  to  be  understood?  It  as- 
sumes to  prescribe  the  particular  mode  in  which  its  con- 
tracts are  to  be  made;  and,  undoubtedly,  all  contracts 
intended  to  be  comprehended  within  the  provisions  of 
the   charter  before  quoted,    must,   in  order   to    bind  the 
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corporation,  be  made  in  reasonable  conformity  thereto. 
But  was  it  intended  to  comprehend  the  drawing  and 
indorsing  of  bills  of  exchange,  drafts,  and  checks,  in 
the  ordinary  discharge  of  the  duty  of  the  Cashier?  It 
is  said  that  the  Cashier  of  a  bank,  virtute  officii^  is 
generally  intrusted  with  the  notes,  securities,  and  other 
funds  of  the  bank,  and  is  held  out  to  the  world  by  the 
bank  as  its  general  agent,  in  the  negotiation,  manage- 
ment and  disposal  of  them.  Prima  fcteiej  therefore, 
from  the  very  nature  of  his  office,  and  the  objects  and 
purposes  of  the  bank,  he  must  be  deemed  to  have  au- 
thority to  transfer  and  indorse  negotiable  securities  held 
by  the  bank,  for  its  use,  and  in  its  behalf;  and  no  spe- 
cial authority  for  this  purpose  is  necessary  to  be  proved. 
These  are  some  of  the  general  and  necessary  duties  of 
the  Cashier,  as  the  executive  officer  of  a  banking  asso- 
ciation; and,  ^^if  any  bank,"  says  Angell  &  Ames  on 
Corporations,  section  800,  ^^chooses  to  depart  from  this 
general  course  of  business,  it  is  certainly  at  liberty  to 
do  so;  but  in  such  case,  it  is  incumbent  on  the  bank 
to  show  that  it  has  interposed  a  restriction,  and  that 
such  restriction  is  known  to  those  with  whom  it  is  in 
the  habit  of  doing  business.  A  clause  in  a  bank  char- 
ter requiring  the  signature  of  the  President  and  the 
counter  signature  of  the  Cashier,  to  any  contract  or 
engagement  whatever,  before  the  funds  of  the  bank 
should  be  liable  therefor,  was  construed,  not  to  apply 
to  or  restrict  the  powers  of  the  Cashier  to  draw  and 
indorse  bills  of  exchange,  drafts  and  checks  in  the  or- 
dinary discharge  of  his  duties  as  Cashier." 
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In  addition  to  this  anthoritj,  which  seems  to  be  sus- 
tained by  the  cases  of  Merchants'  Bank  vs.  Central 
Bank,  1  Kelly  (Oa.)  B.,  430;  and  Carey  V9.  McDou- 
galdy  7  Georgia  B.,  84;  this  question  came  directly 
before  the  Supreme  Court  of  the  United  States,  in 
which  the  same  doctrine  was  recognized. 

In  the  case  of  Mechanics'  Bank  of  Alexandria  V9. 
Bank  of  Columbia,  5  Wheaton's  U.  S.  B.,  826,  almost  \ 
the  identical  question  was  presented  that  is  raised  in 
this  record.  The  charter  of  the  bank,  in  that  case, 
contained  a  provision,  that  ^^all  bills,  bonds,  notes, 
and  every  other  contract  or  engagement  on  behalf  of 
the  corporation,  should  be  signed  by  the  President  and 
countersigned  by  the  Cashier;  and  that  the  funds  of  the 
corporation  should,  in  no  case,  be  liable  for  any  con- 
tract or  engagement,  unless  the  same  should  be  signed 
and  countersigned  as  aforesaid;"  and  the  Court  held, 
that  this  section  did  not  apply,  or  extend  to  contracts 
and  undertakings  implied  in  law;  and  that  the  bank 
was  liable  for  money  advanced  upon  a  check,  made  in 
the  course  of  business,  and  signed  by  the  Cashier  only. 
So  it  seems  clear,  both  upon  reason  and  authority,  as 
well  as  the  general  custom  of  banks,  as  shown  in  this 
record,  that  the  Cashier  of  a  bank,  as  its  executive  offi- 
cer, through  whom  all  the  moneyed  operations  of  the 
bank  are  transacted,  may,  virtute  offieity  bind  the  funds 
of  the  bank  in  matters  of  contract  springing  out  of  his 
legitimate  and  ordinary  duties  as  Cashier;  and  that  the 
restrictions  in  the  charter,  requiring  the  signature  of  the 
President  and    counter*signature  of    the  Cashier,  do  not 
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extend  to  and  comprehend  such  contracts  as  the  draw- 
ing and  indorsing  of  bills  of  exchange,  drafts  and 
checks,  which  are  implied  bj  law  as  a  part  of  the  or- 
dinary duties  of  the  Cashier. 

It  follows,  from  this  view  of  the  case,  that  the  de- 
fendant in  this  case,  did  not  transcend  the  scope  of  his 
authority,  as  Cashier  of  the  bank,  or  violate  the  spirit 
and  meaning  of  its  charter;  and  he  is  not,  therefore, 
individually  responsible  for  the  drafts  in  controversy,  to 
the  holders. 

Affirm  the  judgment. 


Gibson  Mbbbitt  et  ah.  vs.  The  Mator  akd  Aldermbn 

OF  Nashville. 

1.  EviDXNCB.    DeeJarationa  of  MUUtuy  Offleir$.     The  conyenations  of 

military  officers  are  not  exempted  from  the  common  rules  of  evi- 
denco;  but  are  mere  hearsay,  and  are  excluded  as  the  conversations 
of  ordinary  citizens. 

2.  Tbsspass.    Pleading.    Special  Drfmte,    NoUu.    An  order  of  a  mili- 

tary commander  must  be  specially  pleaded  in  an  action  of  trespass. 
By  sections  2918  and  1416  of  the  Code,  notice  must  be  given  of  the 
special  defenses  relied  on. 

8.  Sams.  Auihmiy  qf  Military  Commander  to  impru$.  The  authority  of 
a  military  commander,  to  take  or  trespass  upon  private  property, 
without  first  showing,  by  proof,  some  immediate  impending  danger, 
or  immediate  urgent  necessity  for  the  public  service,  is  questionable. 
And  so  of  their  authority  to  dispose  of  such  property,  when  taken  or 
impressed,  for  the  benefit  of  third  persons,  not  connected  with  the 
army.    Courts  cannot  excuse  their  trespasses. 
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4.  Same.  Dtfenns.  Acts  qf  CongreM  of  March,  1868,  and  May,  1866. 
Parties  claiming  to  act  by  military  permission,  and  not  by  military 
restraint,  if  they  act  voluntarily  and  for  their  own  benefit,  cannot 
claim  the  benefit  of  the  Acts  of  Congress,  approved  March,  1863, 
and  May,  1866. 


FROM   DAVIDSON. 


At  the  September  Term,  1867,  of  the  Circuit  Couit, 
there  was  a  judgment  in  favor  of  the  defendant;  from 
which  the  plaintiffs  appealed.  Judge  M.  M.  Beien,  Siu, 
presiding. 

John  Beed  and  Jordan  Stokes,  for  Merritt. 

John  Lbllyett,  Loverinq,  and  Nbill  S.  Brown,  for 
the  Major  and  Aldermen. 

MiLLiGAN,   J.,   delivered  the  opinion  of  the   Court. 

This  was  an  action  commenced  in  the  Circuit  Court 
of  Davidson  County,  on  the  4th  of  May,  1864,  by  the 
plaintiff,  Gibson  Merritt,  alone.  At  the  September  Term, 
1865,  the  writ  and  declaration  was,  upon  motion,  amend- 
ed by  making  A.  G.  Merritt,  F.  Hagan  and  Wife,  par- 
ties plaintiff.  At  the  January  Term,  1866,  there  is 
another  entry,  showing  that  these  new  parties,  and  the 
Building  and  Loan  Association,  were  added  as  plaintiffs, 
by  consent.  At  the  September  Term,  1866,  the  cause 
was  submitted  to  a  jury,  which  resulted  in  a  mistrial. 
After  this,  at  the  January   Term,  1867,  the  defendants 
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moved  the  Court  to  transfer  the  canse  to  the  Circait 
Court  of  the  United  States;  which  motion  was  refused; 
and  at  the  September  Term,  1867,  the  cause  was  again 
submitted  to  a  jury,  and  a  verdict  rendered  in  favor  of 
the  defendant;  and  upon  a  motion  for  a  new  trial  being 
overruled,  an  appeal  in  error,  was  prosecuted  to  this 
Court. 

It  is  proper  to  remark,  that  the  declaration  contains 
four  counts.  The  first  is  in  trespass,  for  entering  upon 
the  lands  of  the  plaintiffs,  cutting  and  carrying  off  a 
large  amount  of  timber;  the  second  is  in  trover,  for 
converting  1,200  cords  of  wood;  the  third  is  in  debt, 
for  money  received  on  the  sale  of  wood ;  and  the 
fourth  is  for  the  price  of  wood  sold  by  the  plaintiff 
to  the  defendant.  The  defendant  pleaded,  not  guilty, 
nU  debitj  non-assumpsit,  and  the  statute  of  two  years, 
prescribed  by  the  Acts  of  Congress,  approved  March  8, 
1863,  and  May  11,  1866,  as  to  the  action  on  the  part 
of  the  added,  or  new  plaintiffs.  Issue  was  joined  on 
the  first  three  pleas,  and  a  demurrer  to  the  last.  But 
upon  an  agreement  of  all  th^  parties,  that  objections  to 
the  fourth  plea  might  be  urged  upon  the  trial,  as  if 
the  same  were  considered  upon  demurrer,  the  plaintiffs 
joined  issue  upon  said  plea. 

In  the  progress  of  the  trial,  various  exceptions  were 
taken  to  the  admission  of  the  evidence  offered  in  the 
cause;    but  we  feel  it  necessary  to  notice  only  one. 

After  the  plaintiff  had  closed  his   testimony  in  chief, 

and  during  the  examination  of  the  defendant's  witnesses, 

Jo.  C.  Smith,  who,  it  seems,  under  the   direction  of  the 

Mayor  of  the  City,   acted  as  agent  of  the  Corporation, 
7 
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in  supplying  the  oily  with  wood,  stated,  'Hhat,  by  reqaeat 
of  the  Mayor,  in  the  Fall  of  1862,  he  went  to  Capt. 
St.  Clair  Morton,  who  had  command  of  Fort  Negley, 
to  learn  from  him  what  wood  he  had  condemned  to  be 
cut  4own,  and  given  for  use  as  fuel  within  the  City. 
Witness  went  to  Capt.  Morton,  as  directed,  and  commn* 
nicated  his  business.  Morton  went  with  witness  and 
pointed  out  all  the  wood  to  be  cleared,  and  ^aid  it 
must  be  out  down  and  taken  away.  Morton  pointed 
out  other  woods  besides  Merritt's,  which  he  said  must 
come  down.  Witness  spoke  in  deprecating  terms  in 
cutting  some  one  piece  of  woods,  especially,  telling  Capt. 
Morton  that  it  belonged  to  a  Union  man.  Capt.  Morton 
replied,  that  he  was  very  sorry  that  any  of  these  groves 
should  be  destroyed,  but  that  all  he  was  pointing  out 
must  come  down,  and  be  taken  away,  to  clear  the 
range  of  the  guns  of  the  Fort,  and  to  prevent  the 
woods  being  used  as  a  covert  by  the  enemy.  He  said  it 
was  a  military  necessity." 

To  this  evidence,  which  is  set  out  literally,  the 
plaintiff,  by  his  Attorney,  excepted,  especially  to  the 
declaration,  that,  ^4t  was  a  military  necessity"  to  re- 
move the  timber;  but  the  Court  overruled  the  except- 
ion, and  allowed  the  evidence  to  go  to  the  jury. 

It  is  proper  to  remark  that  there  are  declarations  of 
General  Negley,  who,  as  it  seems,  was  in  command  of 
the  military  post  of  Nashville  at  the  time,  of  the 
same  character,  which  were  excepted  to,  and  the  ex- 
ceptions overruled.  Capt.  Morton,  was  the  Chief  En- 
gineer of  the  Army  of  the  Cumberland;  and  it  is 
argued    that     the  military   ranks,   and  position  occupied 
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by  these  officers,  giyes  them  some  sort  of  exemption 
from  the  common  rales  of  eyidence;  bat  we  are  at- 
terly  unable  to  distinguish  between  their  conyersations 
and  the  conyersations    of  an  ordinary  citizen. 

It  is  clear,  upon  the  plainest  principles  of  eyidence, 
that  the  declarations  of  Gapt.  Morton,  where  no  reason 
is  shown  why  he  was  made  a  witness,  were  mere  hear- 
says, and  excluded  as  such,  by  the  established  rules  of 
eyidence:    1   Greenleafs    Eyidence,    99;    1    Swan,    279. 

The  admission  of  this  eyidence,  in  the  attitude  of 
this  record  before  us,  goes  to  the  gi$t  of  the  action, 
and  is,  of  itself,  enough  to  require  a  reyersal  of  the 
case. 

The  charge  of  the  Court  is  also  exceptionable. 
His  Honor,  the  Circuit  Judge,  in  substance,  instructed 
the  jury — That,  if  they  belieyed  from  the  eyidence,  that 
a  military  officer,  haying  command  of  the  post,  or  place 
where  the  force  is  found,  for  military  purposes,  either 
by  yerbal  or  written  order,  condemned  the  forest;  and 
afterwards  the  timber,  thus  condemned,  was,  by  permis* 
sion  of  the  military  authorities,  taken  by  the  corpora- 
tion or  its  agents,  they  would  not  be  responsible. 

This  part  of  the  charge,  has  a  direct  application 
to  the  count  in  the  declaration  for  trespass,  and 
assumes,  that  after  the  order  condemning  the  forest, 
(the  permission  granted  the  defendant  by  the  military 
commander  to  remoye  the  trees,)  was  a  license,  or  pro- 
tection to  them  against  the  alleged  trespass. 

To  enable  the  defendant  to  ayail  himself  of  this 
defense  at  common  law,  the  license  or  excuse  must 
haye  been  pleaded  specially:   1  Ghitty,  margin,  605;  and 
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by  our  statute,  Code,  sections  2918,  2914  and  2915, 
he  was  bound  to  give  notice  of  his  special  defense, 
othervrise  the  evidence  relied  on  was  inadmissable,  and  the 
charge  inapplicable  to  the  pleadings ;  for  which  the 
case  must  go  back,  without  discussing  other  questions. 
This,  we  think,  was  also  improper,  to  say  nothing  about 
the  questionable  propriety  of  the  charge,  in  relation  to 
the  right  of  a  military  commander  to  impress,  or  take 
private  property  without  first  showing,  by  proof,  that 
there  was  some  immediate  impending  danger,  or  im- 
mediate necessity  urgent  for  the  public  service,  by 
which  he  was  impelled  to  do  so;  or  of  the  authority 
of  such  military  commander  to  dispose  of  such  property 
when  taken  or  impressed,  for  the  benefit  of  third  per- 
sons, not  connected  with  the  army:  Mitchell  vs.  Har- 
may,  13  Howard,  128.  But  as  to  these  questions  we 
express  no  opinion. 

Ordinarily,  while  the  Courts  may  see  and  appreciate 
the  patriotic  motives  of  military  commanders  in  the 
exercise  of  powers  derived  from  the  urgent  necessity  of 
the  case^  they  cannot  excuse  their  trespass.  Such 
questions  belong  to  the  political  power  of  the  Govern- 
ment; and  the  Acts  of  Congress  relied  on  as  a  bar 
to  this  action,  by  lapse  of  time,  is  a  striking  exam- 
ple of  such  interposition  by  the  political  power  of  the 
government,  to  protect  its  officers  and  soldiers  against 
such    trespasses  and  acts,   not  authorized  by  law. 

But,  we  do  not  deem  it  necessary  to  discuss  these 
Acts  of  Congress,  or  to  make  any  decision  upon  them, 
notwithstanding  they  are  held  by  the  Circuit  Court  to 
be  applicable  to  this  case,   as  constituting    a    bar  to  the 
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action  under  the  plea   of  the  Btatnte  of  limitations.     It 
.  is  proper,    perhaps,   to  remark,     that  the  Act    of    May, 
1866,    enlarges  and    extends  the  Act    of  March,   1868; 
bat  we  do  not    think    the  former    Act    is   extended    far 
enough    to    embrace    this    case.      It    is    not    pretended 
tbat    the  order  under  which    the   defendant   pretends  to 
justify,  was  addressed  m    a  military  order  to  the    City 
corporation,  to   remove  the  timber  in    qnestion,    without 
which  there  can  be   no  protection.     At  most,   the  City 
authorities  claim  to  have  acted    by  permission,  and  not 
under    military  restraint;    and  if  they  acted  voluntarily, 
and  for  their  own  benefit,  they  cannot    claim  the  bene- 
fits of  the  Act  of  Congress. 

Besides,  we  do  not  think  these  Acts  of  Congress 
were  intended  by  the  National  Legislature,  to  embrace 
the  class  of  cases  now  before  the  Court. 

Reverse  the  judgment,    and  a  new  trial  awarded. 


Bbinklet  v%.  Bubnet. 


1.  Gkrtioraki.    Applied  for  at  iheftnt  Tarmqfthe  dreuit  Courty  or  rea- 

son/or delay  ffiven.  When  a  certiorari  is  sought  to  he  ased  as  a  suh- 
stitnte  for  an  appeal,  it  must  he  applied  for  at  the  first  Term  of  the 
Circuit  Court,  after  the  rendition  of  the  judgment  hy  the  Justice,  un- 
less some  sufficient  cause  for  the  delay  he  shown  in  the  petition. 

2.  Samk.    Newly  duewered  Witneu.    The  petitioner  states  in  his  petition 
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for  eertufTorif  thai  he  and  the  plaintiffi  both,  knew  the  facts  set  up  by 
him  in  his  petition,  and  that  he  did  not  know  that  he  could  proye 
plaintffTs  knowledge  of  the  service  for  which  the  horse  was  pur* 
chased,  or  he  would  have  appealed,  but  thai  he  can  now  prove  the 
fact.  Held,  that  there  is  no  sufficient  cause  shown  in  the  petition, 
why  the  petition  should  be  granted. 


FROM   ROBERTSON. 


The  petition  for  the  certiorari  and  supercediasj  was, 
at  the  June  Term,  1867,  on  motion  of  defendant,  dis- 
missed by  the  Court ;  from  which  order,  Brinklej  ap- 
pealed.   Judge  John  Alex.  Campbell,  presiding. 

J.  J.  Turner,  for  Brinkley. 

8tare  and  Junn,  for  Barney. 

MlLLiGAN,   J.,  delivered  the  opinion  of  the  Court. 

The  sole  question  presented  in  this  record,  is,  wheth- 
er the  Court  erred  in  dismissing  the  petition  of  the 
plaintiff  in  error,  for  a  certiorari* 

The  judgment  before  the  Justice,  was  rendered  on  the 
28th  of  June,  1866,  and  execution  thereon  was  stayed  by 
order  of  one  W.  J.  Frey;  and  on  the  26th  of  February, 
1867,  nearly  eight  months  thereafter,  application  was 
made  to  remove  the  cause,  by  certiorari,  into  the  Circuit 
Court,  for  a  trial  de  novOy  on  the  ground  that  the  judg- 
ment was  founded  upon  a  note  which  had  been  given 
for  a  horse  to  be  used  in  the  Rebel  Army. 

The  note  appears  to  have  been  given  in  1861,  for 
^120,  and  due  and  payable  at  twelve  months  from  date. 
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The  petition  for  cmttorari  alleges  that  the  petitioner, 
at  the  trial  before  the  Jostice,  knew  all  aboat  the  facts 
relied  on,  as  forming  the  ground  of  merits  in  the  petition; 
and  that  the  plaintiff  below  also  knew  the  same  facts; 
but,  petitioner  did  not  know  at  that  time,  that  he  could 
prove  plaintiff's  knowledge  of  the  service  for  which  the 
horse  was  purchased,  or  he  would  have  appealed.  But 
he  has  since  ascertained,  that  he  can  prove  that  fact, 
tad  therefore,  he  has  applied  to  remove  the  cause  to 
the  Circuit  Court,  for  a  new  trial. 

Now,  are  these  averments  in  the  petition  sufficient  to 
justify  this  Court  in  reversing  the  action  of  the  Circuit 
Court,  in  dismissing  the  eertioraril  We  think  not.  It 
is  a  well  established  rule  of  practice  in  this  State,  that 
a  eertiorarif  when  sought  to  be  used  as  a  substitute  for 
an  appeal,  must  be  applied  for  at  the  first  term  of  the 
Circuit  Court,  after  the  rendition  of  the  Justice's  judg- 
ment, unless  some  sufficient  cause  for  the  delay,  be  shown 
in  the  petition.  Any  other  rule  would  render  judg- 
ments very  infirm  and  unstable,  and  often  work  great 
hardships  upon  innocent  parties:  Johnson  k  Turner  vs. 
Deberry,  10  Hum.,  439;  Newman  vs.  Rogers,  9  Hum., 
120;  McMurry  vs.  Mitan,  2  Swan,  176. 

But  cases  may  arise  in  which  the  delay  is  certainly 
excusable,  but  such  cases  occur  where  there  is  no  Za- 
ches  justly  chargable  to  the  party  applying  for  the  writ. 
This  case  does  not  present  a  state  of  facts  free  from  this 
objection. 

The  record  clearly  shows  the  petitioner  had  full  no- 
tice of  the  trial  before  the  Justice,  where  it  was  his  duty 
to  have  appeared,  and   with  all  proper  diligence,  availed 
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himself  of  every  just  defense  in  his  power.  He  knew,  at 
that  time,  that  the  plaintiff  below  had  knowledge  of  the 
defense  which  he  now  seeks  to  avail  himself  of,  but  made 
no  application,  by  petition,  or  otherwise,  for  a  discovery, 
under  the  provisions  of  the  Oode,  sees.  8891-2 ;  nor  does 
it  appear,  that  he  attempted  to  set  up  any  defense  what- 
ever; but  promptly,  and  without  asking  an  appeal,  pro- 
cured the  stay  of  the  execution,  and  remained  quiet  until 
after  the  judgment  was  transferred,  and  the  stay  of  tke 
execution  almost  expired,  and  then  makes  this  applica* 
tion  to  remove  the  cause,  by  certiorari^  into  the  Cir- 
cuit Court* 

Such  lache%y  under  our  practice,  cannot  be  allowed, 
at  least,  without  showing  diligence  in  procuring  the  tes- 
timony, upon  which  the  party  relies  in  his  petition, 
which,    in  this   case,  is  not  attempted  to  be  show^i. 

Affirm  the  judgment. 


WiLLOUGHBY  WiLLIAMS    V9.   Wm.    P.   BrYAK. 

1.  Pbofert.    Demurrer.    At  common  law,  and  by  the  Code,  sec.  2898,  a 

demurrer  lies  for  want  of  profert. 

2.  Samb.     Oyer,  prayer  for,  when  entered  of  Record.    Fr(^tri  being  made 

in  proper  form,  an  omission  to  file  the  note  declared  on,  cannot  be 
taken  advantage  of  by  demurrer.    Oyeria  then,  and  only  then,  do- 
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mandabl^  and  the  defendant,  if  it  be  denied  when  it  ought  to  be 
granted,  may  ask  to  haye  bis  prayer  of  oyer  entered  of  record,  which 
entry  woald  have  stood  as  in  the  nature  of  a  plea,  and  demand  the 
judgment  of  the  Court  upon  it. 


PBOM     BAYIDSOlf. 


At  the  '   Term,   1867,   there    was    a    final  judg- 

ment, by  default,  against  the  defendant  belov,  from 
which  he  appealed  to  this  Court.  Judge  M.  M.  Bruht, 
presiding. 

N.  k  Ed.  Baxteb,  for  plaintiff  in  error. 
JoHK  Beed,  for  defendant  in  error. 

If  ILLIOAN,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  debt,  brought  in  the  Circuit 
Court  of  Davidson  County,  to  recover  a  promissory  note, 
for  $5,555.55,  drawn  by  the  plaintiff  in  error,  in  fa- 
vor of  B.  C.  McNairy,  (as  to  whom  the  action  was 
dismissed,)  and  indorsed,  and  for  value,  delivered  to 
defendant  in  error. 

The  declaration  is  in  substantial  conformity  to^  the 
requirements  of  the  Code,  and  formally  purports  to 
make  profert  of  the  note  sued  on ;  but  an  informal  de- 
murrer appears  to  have  been  placed  in  the  file  of  pa- 
pers, without  any  indorsement  upon  it,  assigning  as 
cause  of  demurrer,  that  the  plaintiff  below  had  not, 
by  his  declaration,  made  profert  of  the  note  sued  on. 
Immediately  following  the  demurrer,  there  appears  to 
be    an  informal  writing,  signed  by   the  defendant's  At- 
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tornej,  in  which  oyer  of  the  note  sued  on,  is 
craved,  and  the  judgment  of  the  Court  asked,  whether 
or  not  the  defendant  shall  be  compelled  to  make  any 
other,  or  further  answer  to  the  declaration,  until  the 
note  shall  be  produced  in  Court 

No  action  whatever  appears  to  have  been  taken  upon 
the  demurrer,  or  other  informal  writing,  filed  with  the 
papers.  They  seem  to  have  been  overlooked,  or  to- 
tally disregarded.  And  at  the  next  succeeding  term,  a 
judgment  final,  by  default,  was  taken  against  the  de- 
fendant; from  which  an  appeal  in  error,  is  prosecuted 
to  this  Court. 

The  record  stands  in  an  anomalous  attitude, ,  and  pre- 
sents a  powerful  commentary  upon  our  departure,  under 
statutory  regulations,  from  the  science  of  pleading. 
But  we  must  deal  with  it  as  we  find  it;  and  we  are 
of  the  opinion,  treating  the  informal  demurrer  for  the 
present,  as  regularly  filed,  that  the  omission  to  file  the 
note  with  the  declaration,  was  not  a  matter  that  could 
be  reached  by  demurrer,  profert  being  made  in  the 
declaration;  and  the  writing,  called  in  argument,  ^^a 
plea  of  oyer,"  clearly  indicates,  that  the  defect  sought 
to  be  reached  by  the  demurrer  was  not  the  want  of 
proferty  but  the  omission  to  file  the  note  sued  on  with 
the   declaration. 

This  being  the  real  object  and  purpose  of  the  de- 
murrer, it  might  have  been,  upon  motion,  ordered  off 
the  file,  or  treated  as  frivolous,  and  disregarded  alto- 
gether: Anderson  et  ah  V9.  Allison,  Anderson  &  Co., 
2  Head,  122. 

At  common  law,   and  also,  by  the  Code,   sec,  2898, 
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a  demurrer  lies^  for  want  otproferU    1  Chittj's  Plead., 
3^6,  420. 

Bat  We  profert  is  made;  and  there  is  a  wide  dis" 
tinction  between  profert  offered,  and  the  actual  produc- 
tion of  the  paper  Bued  on  in  Court.  When  profert  is 
offered  in  the  declaration,  oyer  is  then,  and  only  then, 
demandable :  Stephens  on  Pleading,  69.  And,  if  it  be 
denied,  when  it  ought  to  be  granted,  the  party  making 
the  claim  should  move  the  Court  to  haye  the  prayer 
of  oyer  entered  on  record;  which  entry  is  in  the  na* 
ture  of  a  plea;  and  the  plaintiff  may  counter-plead 
the  right  to  oyer,  or  strike  out  the  rest  of  the  plead- 
ing following  the  oyer,  and  demur;  upon  which,  judg- 
ment of  the  Court  is,  either  that  the  defendant  have 
oyer,  or  that  he  answer  without  it:  1  Chitty's  Plead., 
432.  See  also,  Anderson  et  al  ve.  Anderson,  Allison 
&;  Co.,  2  Head,   122. 

7his  course  would  haye  reached  the  object  of  both 
the  alleged  plea  and  demurrer,  and  given  the  defendant 
a  proper  status  on  the  record.  But  the  informal  de- 
murrer, as  presented,  is  an  absurd' practice,  and  might, 
as  we  have  already  shown,  have  been  stricken  out, 
upon   motion,  or  treated  as  a  nullity. 

The  plea,  called  ^^a  plea  of  oyer,"  filed  with  the 
papers,  must  also  fail,  because  of  its  not  having  been, 
under  the  order  of  the  Court,  entered  of  record,  which 
entry  would  then  have  stood  as  in  the  nature  of  a 
plea,  and  demanded  the  judgment  of  the   Court  upon  it. 

It  follows,  therefore,  as  we  think,  in  the  absence  of 
any  substantial  defense  shown  to  the  merits  of  the  ac- 
tion, that  there  was  nothing,  either  in  the  demurrer  or 
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other  writing,  that  the  Court  might    not  disregard,   and 
allow  judgment  by  default. 
Affirm  the  judgment. 


Daniel  P.  Babbbe  et  als.  vs.  Jambs  W.  Mason  et  als. 

Eyidxnce.  a  legatee  or  deviaee  not  a  competent  toiineatf  afUir  amgnm/eni 
of  irUereet,  A  legatee  or  devisee  cannot  accept  under  the  Will,  and 
then  transfer  his  interest,  and  become  a  competent  witness  to  sus- 
tain the  Will  upon  an  issue  of  deviaanit  vel  non. 


FBOM   MONTOOMBRY. 


This  is  an  issue  of  demsavit  vel  noUy  tried  at  the 
September  Term,  1866.  Upon  the  tVial,  the  jury  found 
in  favor  of  the  WiH;  from  which  the  contestants  ap- 
pealed.    Judge  John  Albx.  Campbell,  presiding. 

HoBNEUBOER  and  HousB,  for  Barbee. 

Jas.  E.  Bailet,  for  Mason. 

Edwabb  H.  East,  Special  Judge,  delivered  the  opinion 
of  the  Court. 

This  is  an  appeal  in  error,  upon  an  issue  of  devisavit 
vel  nouy  coming  from  the  Circuit  Court  of  Montgomery 
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Conntj.  The  alleged  testator  was  bom  in  the  State  of 
Yirginia,  and  at  the  age  of  13  years,  ran  away  from 
that  State,  going  first  to  North  Carolina — ^afterwards 
removed  to  Tennessee,  and  finally  fixed  his  residence  in 
Montgomery  County,  where  he  lived  many  years,  before 
his  death.  At  the  time  of  his  death,  his  nearest  kin- 
dred were  grand  nephews  and  nieces,  none  of  whom  he 
had  ever  seen,  except  one,  and  no  correspondence  had 
passed,  for  more  than  fifty  years,  if  ever,  between  them. 
He  began  life  without  a  dollar,  but  at  the  time  of  his 
death,  had  accumulated  an  estate  of  more  than  950,000, 
consisting  of  lands,  negroes,  and  other  property.  He 
had  been  married,  but  his  wife  had  been  dead  for  many 
years.  He  was  a  man  of  good  sense  and  strong,  vig- 
orous  character. 

He  had  been  heard  to  say,  that  he  did  not  desire 
that  any  of  his  relatives  should  have  his  property;  but, 
that  he  intended  to  give  it  to  working,  stable  and  pru« 
dent  men,  who  would  take  care  of  it.  This,  or  some 
other  cause,  made  him  an  object  of  interest  in  his  neigh- 
borhood; and  the  record  shows  that  more  than  one  of 
his  neighbors  had  ^^expectations"  of  his  bounty,  of  which 
he   was   aware. 

He  seemed  to  have  a  poor  opinion  of  his  relatives, 
though  he  did  not  personally  know  them — ^thought  them 
thriftless;  and  they,  in  turn,  seem  not  to  have  known 
of  his  existence  or  whereabouts,  save  he  was  visited  one 
time,  by  one  Joshua  Barbee,  who  remained  with  him  a 
short  time;  and  when  he  was  about  returning  to  Vir- 
ginia, the  old  man  gave  him  a  horse,  suit  of  clothes, 
and  some  money;    but  failing  to  hear  from  him,  accord- 
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ing  to  promise,  began  to  doubt  whether  he  was,  in  fact, 
a  relative,  bat  an  impostor.  This  brief,  nncertain  and 
nnsatisfactorj  relation,  tended  in  no  degree,  to  excite 
any  warmth  of  feeling  upon  which  mnch  hope  of  fntnre 
love  or  family  tie  could  be  based. 

The  paper  offered  as  the  Will,  was  written  by  one 
John  Bowman,  and  bears  date  October  14th,  1852.  At 
the  time  of  the  execution  of  the  paper,  the  alleged  tes- 
tator was  more  than  eighty  years  of  age — ^was  almost 
blind,  and  wholly  illiterate.  It  was  duly  attested  by 
two  witnesses — ^but  was  not  read  over  to  the  deceased  in 
the  presence  of  these  two  witnesses — nor  could  they  de- 
clare that  he  knew  its  contents.  By  this  paper,  the 
property  is  disposed  of  to  various  persons,  none  of 
whom  were  at  all  related  to  the  deceased;  but  all  of 
whom  were  acquaintances,  and  probably  friends,  and 
were  persons  of  general  good  character.  One  tract  of 
land  is  divided  between  two  devisees;  the  negroes  are 
grouped  into  families,  and  these  families  disposed  of 
variously;  another  tract  of  land  is  ordered  to  be  sold 
by  the  executor;  a  third  tract  to  be  sold,  after  the 
death  of  a  tenant  for  life,  which  has  not  yet  occurred. 
There  are  also  various  specified  pecuniary  legacies,  of 
$500  to  $2,000  each,  and  amountmg,  in  all,  to  $6,500; 
and  a  general  residuary  clause,  in  favor  of  the  persons 
who  took  the  pecuniary  legacies. 

This  paper  was  admitted  to  probate  in  common  form, 
in  the  proper  Court,  in  August,  1855,  the  testator  hav- 
ing died  the  month  previous.  By  this  paper,  John 
Bowman,  the  writer,  was  made  executor;  was  left  a 
legacy  of  $500  specifically,  and  made  a  residuary  legatee. 
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He  ftcoepted  the  office  of  executor,  and  proceeded  to  a 
discharge  of  the  dnticB,  and  had  executed  the  Will,  at 
the  time  this  issue  was  made,  at  the  May  Term,  1860, 
so  far  as  to  sell  the  personal  eetate;  to  pass  the  negroes 
to  the  legatees,  to  whom  they  were  given ;  to  pay  off  all 
the  specified  pecuniary  legacies;  to  sell*  one  tract  of 
land;  and  by  petition  to  Court,  jointly  with  the  residn* 
ary  legatees — ^he  being  one  of  the  number — ^procured  a 
decree,  and  had  sale  made  of  some  eight  or  nine  young 
negroes,  not  disposed  of  specifically  by  the  Will — ^having 
been  born  since  the  date  of  the  Will — and  the  pro- 
ceeds of  this  sale  divided  among  the  persons  mentioned 
in  the  residuary  clause.  K  anything  remains  to  be 
done  under  this  Will,  by  its  executor,  beside  selling 
the  real  estate  held  by  a  tenant  for  life,  the  record 
makes  no  disclosure  of  it.  The  issue  was  certified  to 
Ae  Circuit  Court,  in  May,  1860,  and  the  trial  of  this 
issue  was  had  before  the  Circuit  Judge  and  jury,  in 
September,  1866;  upon  which  trial  the  jury  found  in 
fayor  of  the  Will,  and  judgment  entered  accordingly; 
and   from  this    an  appeal   is  taken  to  this   Court. 

On  the  trial  of  the  case  in  the  Circuit  Court,  the 
issue  was  between  the  heirs-at-law  and  the  devisees 
and  legatees  under  the  Will — ^the  executor  being  no 
party  of  record,  he  having  declined  to  become  a  party 
— ^but  passively  permitted  the  others  to  contest  the  mat- 
ter. In  the  trial  below,  after  the  two  attesting  witnesses 
had  been  examined,  and  the  fact  of  the  execution  of  the 
Will  settled — ^because  that  the  testator  was  blind  at  the 
time  of  its  execution,  and  was,  moreover,  wholly  illiterate, 
haying   signed    his    name    merely    mechanically — ^it  was 
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incumbent  upon  the  party  proposing  to  set  up  the  paper, 
to  show  that  the  testator  had  knowledge  of  its  contents: 
See  Watterson  vs.  Watterson,  1  Head,  1;  and  Cox  vs. 
Cox,  4  Sneed,  81.  And  to  show  this  fact,  it  was  pro- 
posed to  introduce  the  executor,  John  Bowman,  to 
which  objections  were  made,  because  of  incompetency. 
These  objections  are  various:  1st,  because  he  was  exe- 
cutor; 2d,  because  he  was  a  legatee;  8d,  because  he 
had  an  interest  in  the  record.  And  to  meet  these 
objections,  or  some  of  them,  the  following  paper  was 
duly  proven  and  read  to  the  Court:  ^^I,  John  Bowman, 
in  consideration  of  thirteen  hundred  and  sixty-seven  and 
64-100  dollars,  to  me  paid,  have  this  day  sold,  trans- 
ferred, and  do  release  unto  James  W.  Manson,  (here 
naming  the  otHer  legatees  and  devisees  under  the  Will,) 
all  the  right,  claim,  interest  and  demand  that  I  have 
as  a  legatee  under  the  Will  of  John  Barbee,  deceased, 
or  may  hereafter  have,  whether  that  interest  is  derived 
from  property  real  or  personal,  which  passes  under,  or 
is  disposed  of,  by  said  Will;  and  agree  to  account  to 
them,  as  executor  of  said  John  Barbee,  for  all  such 
legacies  as  may  be  coming  to  me  under  said  Will,  pro- 
vided said  Will  shall  be  established;  but  if  declared  not 
to  be  the  Will  of  said  Barbee,  I  am,  as  executor,  to  ac- 
count to  the  heirs-at-law  of  said  Barbee,  for  the  same,  in 
accordance  with  the  laws  of  the  State.  The  object  and 
intent  of  this  instrument  being  to  assign  to  them  what* 
ever  interest  I  have,  as  legatee.  This  17th  day  of  May, 
1861." 

Upon  the   production   of  this  paper,  and  proof  of  its 
execution,  and  acceptance  by  the  parties  to  whom  it  was 
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made,  the  Circuit  Judge  overruled  all  objections  to  the 
competency  of  the  witness,  and  allowed  him  to  testify  in 
the  cause — ^the  effect  of  his  testimony  being,  to  settle  the 
question  of  the  full  and  complete  knowledge  of  the  testa- 
tor, of  the  contents  and  bequests  of  the  Will.  On  cross- 
examination  this  witness  stated,  that  only  about  3800  of 
the  consideration  money,  as  expressed  in  said  conveyance, 
had  been  paid  to  him,  and  that  he  held  the  note  of  the 
parties  who  had  accepted  the  conveyance  from  him,  for 
the  balance,  and  that  he  intended  to  collect  this  note,  if 
the  law  would  allow  him ;  and  when  pressed  with  a  further 
cross-question,  to  the  effect  that  if  the  Will  should  be  set 
aside,  and  he  should  collect  the  note,  would  he  appropri- 
ate it  to  his  own  use  and  never  pay  it  back  to  the  par- 
ties, he  said:  ^^It  is  my  privilege  to  make  whatever 
appropriation  I  please  of  my  own  money." 

The  question  presented  for  the  decision  of  this  Court, 
arises  upon  the  ruling  of  His  Honor,  the  Circuit  Judge, 
upon  the  question  of  the  competency  of  this  witness. 

1st,  Is  an  executor  a  competent  witness  ^or  the  Will? 
By  the  Ecclesiastical  Law,  he  was  incompetent:  See 
Dean  vs.  Russell,  8  PhiL,  884;  1  E.  E.  R.,  411;  Jack- 
son V8.  Whitehead,  8  Phil.,  677 ;  1  E.  E.  R.,  478 ;  Mun- 
day  v8.  Slaughter,  2  Curties,  72;  7  E.  E.  R.,  28;  Modem 
Probate  of  Wills,  469.  And  these  decisions  rested  mainly 
upon  the  ground,  that,  in  England  an  executor  is  liable 
to  cost  if  he  fails  to  set  up  the  Will  of  his  testator,  and 
because  he  is  a  party  to  the  suit  This  rule  of  the  Ec- 
clesiastical Courts  led  to  Parliamentary  interference,  and 
by  statute,  1  Victoria,  ch.  26,  sec.  17,  it  is  enacted,  ^^That 

no  person  shall,  on  account  of  his  being  an  executor  of 
8 
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a  Willy  be  incompetent  to  be  admitted  a  witness  to  proye 
the  execution  of  snch  a  Will,  or  a  witness  to  prove  the 
validity  or  invalidity  thereof:''  See  1  Williams  on  Ex., 
887. 

As  to  the  rale  that  prevaiFed  at  common  law  in 
England,  Phillips  says:  '^It  may  be  laid  down  as  a 
general  role,  that  executors  in  trust,  trustees  and  agents, 
are  not  incompetent  merely  on  the  ground  of  their  lia- 
bility to  actions:"  Sec.  1,  Phil  Ev.,  (Cowan  &  Hill,) 
52.  ^  Starkee  says :  ^^An  acting  executor  is  competent 
to  support  the  Will  by  proof  of  the  sanity  of  the  tes- 
tator, although  he  may  become  liable  as  an  executor 
de  son  tort:*'  2  Stark.  Ev.,  74.  And  it  was  held,  as 
long  ago  as  the  time  of  Lord  Hale,  that  an  executor 
having  no  interest  in  the  surplus,  is  a  good  witness  to 
prove  the  Will  in.  a  cause  relating  to  the  estate;  and 
this  has  been  followed  by  many  other  decisions  to  the 
same  effect:  (xoodtelle  vs.  Welford,  Serg.,  139;  Goss 
V8.  Tracy,  1  P.  Williams,  287;  Lowe  vs.  Jalliffe,  1 
Black.,  865;  Heath  vs.  Hall,  4  Taunt.,  826;  Phipps  vs. 
Pitcher,  6  Taunt.,  220;  Betteson  vs.  Bromley,  12  East,  250. 

In  the  case  of  Lowe  vs.  Jalliffe,  which  was  an  issue 
directed  out  of  Chancery,  the  executor  in  trust  who  had 
the  Will,  was  examined  to  prove  the  sanity  of  the  tes- 
tator; and  when  it  was  objected  to,  because  he  having 
acted,  would  be  liable,  if  the  Will  was  not  set  up,  to 
damages.  Lord  Mansfield  said:  ^^His  being  liable  to 
actions  makes  no  difference;  for  so  are  all  agents,  and 
yet  they  are  allowed  to  be  witnesses."  This  case  pre- 
sented the  naked  question  of  the  incompetency  of  ex- 
ecutors in  trust,  by  reason  of    interest,    without  regard 


r" 
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to  the  question  of  costs.  In  Phipps  V9.  Pitcher,  6 
Taunt.,  220,  it  was  decided  that  an  executor  who  was 
clothed  with  a  trust  to  pay  debts,  and  lay  out  money 
for  the  benefit  of  the  testator's  children,  and  with  pow- 
er  to  sell  freehold,  lands  in  fee,  and  who  had  accept- 
ed, was  a  good  attesting  witness,  he  taking  no  interest 
under  the  Will.  This  difference  between  Ecclesiastical 
and  Common  Law  Courts  of  England  on  this  question, 
has  led  to  different  decisions  in  the  Courts  of  the 
States  of  the  Union. 

Justice  Bedfield,  in  his  work  on  Wills,  toI.  1,  page 
258,  says:  '^The  competency  of  an  executor  to  be 
one  of  the  witnesses  to  a  Will,  seems  to  be  well  set- 
tled in  the  American  States."  And  to  sustain  this 
proposition,  he  refers  to  various  State  Reports,  which, 
when  examined,  do  not  fully  sustain  the  text,  many  of 
these  decisions  being  based  upon  local  statutes,  passed 
to  effect  the  competency  of  executors,  and  other  stat- 
utes fixing  the  costs  of  the  contest,  so  that  the  execu- 
tor could  not  be  made  responsible  for  these,  and  thereby 
relieying  him  of  the  objection  taken  in  the  Ecclesias- 
tical law.  And,  again,  in  some  States,  he  is  declared 
to  be  a  nominal  party  to  the  record,  and  is  relieyed  of 
the  incompetency  that  applies  to  parties  of  record,  by 
statute  allowing  nominal  parties  to  become  witnesses. 
But,  he  adds:  ^'Bnt  where  the  executor  is  entitled  to 
commissions  upon  the  estate,  so  far  as  perisonal  property 
is  concerned,  it  has  been  decided,  that  an  interest  is 
thereby  created,  which  renders  him  incompetent:"  Id.y 
268^,  referring  to  Taylor  V9.  Taylor,  1  Rich.,  581; 
Workman  V9.  Domminick,   8   Strabhart,  (South  Carolina,) 
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689;  20  Baib.,  288;  Tucker  vs.  Tucker,  5  L:e.,  161; 
Martin  vs.  Ligram,  11  Ire.,  368;  8  Jones'  Law,  441; 
and  such  are  the  decisions  of  the  Courts  of  North  Car- 
olina. 

In  the  case  of  Amett  vs.  Weeks  et  als.j  8  Hump., 
547,  this  Court  decided,  that:  "On  an  issue  of  devi- 
savit  vel  naUy  the  person  appointed  executor  is  a  com- 
petent witness;"  and  the  authority  referred  to  by  the 
member  who  gave  the  opinion  of  the  Court,  is,  that  in 
England,  in  eitlier  the  Ecclesiastical  or  Common  Law 
Court,  an  agent  is  a  competent  witness.  He  was  cer- 
tainly mistaken  as  regards  the  Ecclesiastical  Court,  in- 
dependent of  the  Statute  of  Victoria,  before  referred  to. 

At  all  events,  however  the  law  may  be  upon  the 
question  of  the  competency  of  an  executor,  without  in- 
terest, to  be  a  witness  upon  an  issue  of  devisavit  vel 
noTij  in  this   State    in   a  case  in  which  he  is   no   party 

to  the  record,  and  before  he  accepted  or  took  upon 
himself  the  administration  of  the  estate,  it  is  not  nec- 
essary to  decide  in  this  case.  Here  the  executor  had 
been  discharging  the  trusts  of  the  Will  for  five  years; 
had  sold  land;  had  given  off  the  negroes;  had,  upon 
application  to  Court,  in  the  capacity  of  residuary  leg- 
atee— an  executor  jointly  with  the  other  legatees — sold 
some  eight  or^  nine  negroes,  and  had  received  the  pur- 
chase   money;    had   accepted  a  legacy,    under   the   Wtll^ 

and  sold  it  for  full  value;  made  this  sale  after  having 
notice  of  the  issue;  made  it  for  the  purpose  of  be- 
coming a  witness  to  sustain  the  Will  by  which  he  ob- 
tained the  legacy;  took  into  his  estimate  of  the  value 
of  his  legacy,   the    proportion    of    the  land  yet  unsold, 
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that  would  come  to  him  under  the  Will;  and,  accord- 
ing to  his  own  statement,  has  left  the  bona  fides  of 
this  sale  of  his  legacy  in  a  yerj  questionable  condi- 
tion. This  witness's  relation  to  the  record  is  yery  dif- 
ferent from  that  of  an  executor  who  has  just  qualified, 
or  who  renounces,  or  who  is  a  naked  trustee,  himself 
taking  no  interest  thereunder. 

The  executor,  in  this  case,  certainly  has  an  interest 
in  this  record,  though  he  is  no  party  to  it.  If  this 
paper  is  set  aside,  by  what  right  or  title  can  he  claim 
the  legacies  specified  and  residuary,  which  he  has  ac- 
cepted under  the  Will,  and,  having  accepted,  sold  for 
full  value? 

We  are  not  to  be  understood  as  speaking  of  his  acts 
done  as  executor,  and  strictly  in  accordance  with  the 
duties  of  that  office;  for,  it  may  be,  that,  as  to  these, 
he  cannot  be  questioned,  even  should  the  Will  hereafter 
be  set  aside.  Therefore,  we  do  not  decide  in  this  case, 
that  the  executor  is  incompetent  as  a  witness,  because  of 
his  liability  over  to  the  heirs  and  distributees  for  his  acts 
done  as  executory  should  the  paper  not  be  established 
hereafter  as  a  Will,  but  especially  pretermit  any  opin- 
ion on  this  point.  But  we  do  think  his  incompetency 
»  as  a  witness  can  be  safely  rested  upon  the  fact  that  he 
is  a  legatee  under  this  paper;  has  accepted  the  legacy 
without  consideration,  as  a  volunteer;  and  has  disposed 
of  it  after  he  had  notice  of  this  contest,  and  does  not 
occupy  in  this  respect,  the  equitable  position  of  an  inno- 
cent purchaser.  And,  while  the  law  may  exempt  him 
from  all  liability,  should  this  paper  hereafter  be  set 
aside,  for  all  his  lona  fide  acts  done  as  executor,  it  can 
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afford  no  shield  to  him  for  those  acts  done  by  him  as 
^a  legatee;  and  the  fact  that  he  has  sold  his  legacy, 
cannot)  we  think,  affect  the  question  of  his  liability  oyer, 
because  he  sold  it,  not  as  executor,  but  nfi  personal 
owner  and  legatee  under  the  Will;  and  should  the  Will 
be  set  aside,  he  is  put  in  the  attitude  of  having  sold  a 
legacy  to  which  he  thought  he  was  entitled — ^for  a  full 
and  fair  consideration — ^but  to  which,  in  fact,  he  had  no 
right. 

If  the  Will  should  be  established,  then  he  sold  some- 
thing of  value  to  the  purchasers;  if  not  established, 
then  he  sold  nothing,  and  holds  their  money  without 
any  fair  consideration  or  equivalent ;  and  he  is  put  in 
the  painful  attitude,  now,  alone,  by  swearing  to  make 
good  to  his  purchasers,  the  subject  of  the  sale.  Every 
consideration  of  morals*  and  fair  dealing,  invite  him  to 
the  very  verge  of  veracity — that  verge  nearest  perjury. 
A  witness  thus  situated,  takes  the  stand  between  two 
cross-fires — the  heira  and  distributees,  upon  the  one  hand, 
threaten  him  with  a  loss  of  legacies,  if  he  swears  to 
less  than  is  necessary  to  establish  the  Will, — on  the 
other  hand,  he  is  pressed  to  the  same  point,  by  those 
who  purchased  his  legacies,  and  whose  money  he  has 
taken.  We  cannot  establish  «so  painful  a  precedent.  . 
While  the  principle  that  the  next  of  kin  to  the  do- 
ceased  may  release  all  interest  in  the  estate  of  the 
testate,  and  thereby  become  a  competent  witness  against 
the  Will,  has  been  held  to  be  the  law'  in  this  State, 
in  the  case  of  Patton,  Exr.,  vs.  Allison  et  a2a.,  7  Hum., 
820,  on  the  principle  that  no  one  is  compelled  to  ac- 
cept an  estate   cast    upon  him  by    testacy  or   intestacy, 
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ftiid  may,  therefore,  release  all  elaim  to  anj  part  of 
it  before  he  aeeepU  Uj  we  have  no  knowledge  of  any 
case  that  permits  a  legatee  to  sell  his  interest  under  a 
Willy  and  thereby  become  a  witness  to  sustain  the  Will 
on  which  his  legacy  depends.  Here  he  firet  aeeepte^ 
and  then,  on  the  presumption  that  his  acceptance  and 
the  consent  of  the  executor  has  completed  his  title, 
sells — ^both  transactions  based  upon  the  validity  of  the 
Will — ^then  becomes  a  witness  to  establish  the  Will — 
and  the  measure  of  the  value  of  his  legacy  is  not  made 
to  depend,  so  much  upon  the  intrinsic  value  thereof,  as 
upon  the  strength,  boldness,  and  distinctness  of  the  tes* 
timony  which  he  is  expected  to  give.  Not  only  so  as 
regards  its  value,  but  the  existence  or  non-existence, 
legally,  of  the  legacy  itself,  is  dependent  upon  the 
swearing.  As  exalted  an  opinion  as  we  may  have  of 
human  nature,  we  think  this  presents  too  great  a  temp- 
tation to  be  adopted  as  a  precedent.  This  case  carries 
its  o?m  condenmation.  Here  the  witness  held  on  to  his 
interest  as  a  legatee,  until  after  the  issue  was  itaade  up 
and  certified,  and  he,  thereby,  notified  of  the  jeopardy  to 
which  it  was  about  to  be  exposed.  The  greater  portion  of 
his  legacy,  in  due  course  of  administration  of  the  estate, 
must  have  been  in  his  own  hands,  as  executor,  to  his  own 
use  in  inanely  and  the  money  he  sells  for  other  money, 
to  become  a  witness,  to  prove,  in  effect,  that  the  money 
parted  with,  was  legally  his.  In  the  case  of  Harris  v$. 
Palmer,  21  Penn.,  296,  the  Supreme  Court  say:  ^^Though 
a  legatee  may  release  or  renounce  a  legacy,  and  thus  be- 
come a  competent  witness  to  prove  a  Will,  yet,  he  cannot 
make  himself  competent,  by  assigning  his   interest  to  mi- 
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other;"  and  thus  oyerrnledy  ^^an  illegitimate  line  of  de- 
cifiions  begotten"  in  that  state  by  a  preyious  decision  to 
the  contrary.  And  this  principle  is  affirmed  in  the  case 
of  Part  vs.  Avery,  5  Watts  k  Sergeant,  511;  and  is 
recognized  by  this  Court  in  the  case  of  Anderson  vs. 
Brodie,  7  Yer.,  297. 

We,  therefore,  without  passing  upon  the  other  points 
pressed  in  argument  at  the  bar,  as  errors  in  the  Court 
below,  reverse  His  Honor,  the  Circuit  Judge,  upon  the 
question  of  the  incompetency  of  this  witness,  and  re- 
mand the  cause  for  a  new  trial. 


Straus  vs.  Wbil. 


1.  PLXADnro.    Abatement,    Reepondeat  ouster.    Judgment  by  default.    If 

the  defendant  plead  in  abatement  to  the  summons,  or  other  process, 
by  which  he  is  sought  to  be  brought  into  a  Court  of  law,  and  the 
plea  is  struck  out,  or  is  successfully  demurred  to,  the  judgment  of 
the  Court  is  reepondeat  cutter;  but,  if  the  plaintiff  take  issue,  the 
plea  and  the  issue  is  submitted  to  a  Jury,  and  the  verdict  is  for  the 
plaintiff,  the  same  jury  should  assess  the  damages,  as  upon  judg- 
ment by  default. 

2.  Same.    Same.    It  is  the  proper  practice,  in  case  a  plea  in  abatement 

is  filed  to  the  summons  or  other  process,  by  which  a  defendant  is 
sought  to  be  brought  into  Court,  and  issue  is  taken  upon  the  plea, 
to  submit  with  this  issue,  to  the  same  jury,  the  question  of  damages. 
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3.  Same.  What  w  a  tt^kieni  appearance.  A  plea  of  abatement  to  an  at- 
tachment, or  other  process  of  summons,  is  a  sufficient  appearance  to 
warrant  a  judgment  by  default  on  the  merits. 


FKOM  MONTGOMERT. 


At  the  September  Term,  1866,  there  was  a  judgment 
in  this  case,  by  default,  and  a  jury  impaneled,  to  in- 
quire and  fix  the  sum  the  plaintiff  was  entitled  to,  who 
rendered  a  verdict  for  the  amount  claimed,  and  interest 
thereon,  upon  which  the  Court  gave  judgment.  Defend- 
ant appealed.      Judge  John  Alex.  Campbell,  presiding. 

HoRNBUBOER  and  House,  for  plaintiff  in  error. 

Jambs  E.  Bailey,  for  defendant  in  error. 

Edward  H.  East,  Special  Judge,  ^delivered  the 
opinion   of  the    Court. 

Weil  took  an  attachment  against  the  property  of 
Straus,  for  an  alleged  indebtedness  of  $1,288.  This 
writ  was  issued  by  a  Magistrate,  upon  an  affidavit,  alleg- 
ing  that  the  defendant,  (Straus,)  '^was  about  to  remove 
himself  and  property,  or  is  about  to  remove  his  property, 
beyond  the  limits  of  the  State,  so  as  to  defeat  him, 
(plaintiff,)  in  the  collection  of  his  debt."  This  attach- 
ment was  levied  upon  the  real  and  personal  estate  of  the 
defendant,  and  the  latter  was,  by  him,  replevied.  The 
papers  in  the  cause  were  returned  to  the  Circuit  Court, 
and  a  declaration  was  filed.  The  defendant  put  in  a 
plea  in  abatement  to  the  attachment,  and    issue  was  ta- 
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ken  upon  this  plea,  and  the  cause  was  submitted  to  the 
Court  and  jury;  and  the  verdict  of  the  jury,  was  ren- 
dered in  favor  of  the  plaintiff,  and  judgment  given  ac- 
cordingly. Thereupon,  the  defendant  moved  for  a  new 
trial,  which  was  properly  refused,  and  the  defendant 
prayed  an  appeal  to  this  Court,  which  was  also  properly 
disallowed;  and  thereupon,  it  ^'was  considered  by  the 
Court,  that  the  defendant,  being  so  present  in  Court,  in 
person  and  by  Attorney,  that  he  plead  to  the  merits 
of  the  cause;  and  the  defendant,  in  person  and  by  At- 
torney, declined  and  refused  to  plead — the  plaintiff  then 
and  there  offering,  that,  if  the  defendant  would  plead 
and  file  an  aflSdavit  disclosing  any  merits  in  defense,  to 
consent  to  a  continuance  to  the  next  Term  of  the 
Court;  and  upon  said  defendant  declining  and  refusing 
80  to  do,  it  is  considered  by  the  Court,  that  the  plain- 
tiff recover  of  the  defendant ;  but  as  it  does  not  ap- 
pear what  sum  he  should  so  recover,  it  is  by  the  Court 
ordered  that  a  jury  be  impaneled  to  inquire  as  to 
said  sum."  A  jury  was  impaneled,  and  found  for 
the  plaintiff  the  debt  and  interest,  and  judgment  was 
given  accordingly.  The  defendant  made  another  motion 
for  a  new  trial,  which  the  Court  overruled;  and  he 
prayed  an  appeal  to  this  Court,  both  upon  the  judg- 
ment on  the  plea  in  abatement,  and  the  final  judgment 
on  the  merits. 

It  has  been  pressed  in  argument,  that  there  was  no 
proof  to  sustain  the  verdict  on  the  plea  in  abatement, 
and  that  there  is  a  great  preponderance  of  testimony 
'against  the  verdict  on  this  point.  This  Court  would 
be  slow  to  reverse  the  verdict  of  a  jury  for  these  rea- 
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sons,  in  a  ease  in  whieh  the  charge  of  the  Judge  wae 
free  from  fault,  and  there  is  no  exception  made  to  the 
charge  of  His  Honor,  in  this  record.  We  think  the 
yerdict  was  well  warranted,  and  that  this  case  presents 
no  such  condition,  in  this  respect,  as  calls  for  any 
other,  or  different  opinion  of  this  Court,  than  those  well 
established,  and  so  often  announced  heretofore.  We 
know  of  no  better  tribunal  than  a  jury,  well  charged, 
to  determine  the  facts  of  a  case,  and  attain  the  truth 
in   cases  in  which  there  is  a  conflict    of  testimony* 

But,  it  is  also  argued,  that  there  was  no  issue  made 
up  on  the  declaration,  and  therefore  the  yerdict  was 
yoid;  and  this  argument  would  apply,  with  equal  force, 
to  eyery  case  in  which  a  judgment  by  default  had  been 
taken,  and  a  jury  was  called  to  aid  in  finding  the 
damages.  We  think  there  is  nothing  in  this  argument, 
as  stated;  but  it  suggests  another  point  which  seems 
to  be  not  clearly  settled  in  the  opinion  of  the  profes- 
sion and  some  of  the  Judges. 

At  the  time  the  defendant  appeared  in  Court,  and 
put  in  his  plea  in  abatement  to  the  attachment,  there 
had  been  no  publication  made,  as  required  in  sections 
3518-9,  and  succeeding  sections  of  the  Code;  and  the 
question  is  presented,  whether  the  fact  that  he  appeared 
in  Court,  and  put  in  the  plea  in  abatement  to  the  at- 
tachment, and  contested  the  issue,  was  a  sufficient  ap» 
pearance  to  warrant  a  judgment  by  default.  Beserying, 
at  present,  the  question  whether  the  Circuit  Judge  did 
not  err  in  offering  him  an  opportunity  to  plead  oyer  to 
the  merits,  we  are  satisfied  that  he  was  in  Court  for 
all  the  purposes  of  this  suit,  and   cannot  now  be  heard 
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to  say  he  was  not  there.  He  had  submitted  the  pre- 
liminary branch  of  his  suit  to  a  jury;  had  mored  for 
a  new  trial,  and  noted  his  exceptions;  had  prayed  an 
appeal  to  this  Court;  and  when  the  final  judgment  was 
given,  moved  again  for  a  new  trial,  again  presented 
his  exceptions,  and  again  prayed  for  and  obtained  an 
appeal  to  this  Court  from  both  judgments.  We  might 
weir  ask,  if  he  was  not  in  Court,  how  did  he  except  to 
the  last  judgment  given  on  the  merits,  or  how  he  was 
sufficiently  in  Court  to  pray  an  appeal,  and  how  he 
brings  the  last  judgment  here  to  be  reversed  by  appeal, 
and  not  by  writ  of   error? 

There  are  three  modes  known  to  our  law,  by  which 
a  party  may  be  brought  into  a  Court  of  civil  juris- 
diction: The  one  is,  by  a  writ  of  summons,  executed 
according  to  law;  which  presupposes  the  presence  of  the 
party  in  the  county  to  which  the  writ  issues.  Another 
mode  is,  to  attach  the  property  of  the  party,  and  make 
publication  in  a  newspaper  for  him.  This  process  does 
not  presuppose  either  his  absence  or  his  presence  in 
the  county  always,  and  is  only  resorted  to  when  he 
has  put  Mmself  or  property,  or  both,  in  one  or  more  of 
the  categories  described  in  the  attachment  laws.  The 
third  and  last  mode  is,  by  publication  alone,  which,  in 
some  cases,  suffices  without  an  attachment  of  his  prop- 
erty. 

But  it  is  always  the  privilege  of  the  defendant  to  ex- 
pressly waive  any  or  all  of  these  modes,  and  come  into 
Court  voluntarily;  and  he  is  only  seen^  in  the  eye  of 
the  law,  to  be  present  or  absent  by  what  appears  upon 
the  records  of    the  courts;    and   it    has  been  frequently 
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held,  that  any  appearance  made  by  him,  in  the  cause, 
whether  to  continue  it  to  the  next  term,  to  file  any 
plea  or  defense,  or  to  make  parlance  with  his  adversa- 
ry, is  a  sufficient  appearance  to  warrant  judgment  and 
execution. 

If  the  second  and  third  mode,  as  mentioned  above, 
are  adopted  by  the  plaintiff,  to  bring  his  defaulting 
debtor,  or  tort  feoMor^  into  Court,  he  has  only  strictly 
to  comply  with  the  requirements  of  the  law;  and  for 
all  purposes  of  judgment  in  that  case,  he  has  him  suffi- 
ciently in  Court,  although,  in  fact,  the  defendant  may 
have  no  personal  knowledge  of  the  pending  of  the  suit. 

The  law  presumes,  that,  wherever  a  man  may  be,  he 
still  keeps  his  eye  on  his  property,  and  when  the  same 
is  seized,  that  he  will  hasten  to  its  rescue.  Nothwith- 
standing  this  generally  safe  and  reasonable  presumption, 
this,  alone,  does  not  satisfy  the  law;  but,  in  addition,  it 
requires  a  publication  to  be  made  for  the  party,  and 
thus  opens  to  him  another  avenue  by  which  he  may 
learn  that  he  is  called  before  one  of  the  tribunals,  to 
answer.  Neither  mode  undertakes  to  give  him  exact 
and  particular  information  of  the  demand  made  against 
him,  but  simply  to  inform  him  of  a  demand,  and,  on 
application  to  the  court   he  can  learn  the  rest. 

The  defendant,  in  this  case,  replevied  the  property 
that  was  seized;  put  in  a  plea  to  abate  the  suit,  which 
indicates  a  knowledge  of  its  existence;  is  seen  upon  the 
records  of  the  case;  made  motions  throughout  the  trial; 
excepted  to  the  rulings  of  the  Judge;  moved  for  a  new 
trial,  finally,  of  the  whole  matter;  and,  all  failing,  ajh 
peaU  to    this   Court,    and    says,    he   never    was   in    the 
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Court  below.  To  concede  this,  would,  we  think,  be  re- 
fining a  theory  too  far  to  meet  the  practical  demands 
of  justice. 

We  think  the  cases  of  Whiting  V8.  Budd,  6  Missouri, 
and  Evans  vs.  King,  7  Missouri,  411,  announce  the 
true  theory  on  this  subject,  in  holding  that,  ^'if  a  de- 
fendant appears  in  Court  and  moves  to  dissolve  an 
attachment,  such  an  appearance  will  warrant  a  judg. 
ment  by  default.'' 

The  only  error  committed  in  this  case,  in  the  Court 
below,  was  an  error  in  favor  of  the 'defendant,  and 
exists  in  the  fact  that  the  Circuit  Judge  supposed 
that  the  defendant,  had  the  legal  right  to  plead  over 
to  the  merrits  of  the  case  after  the  trial  of  the  issue 
raised  by  the  plea  on  abatement,  and  was  entitled  to 
another  jury  to  pass  upon  the  question  of  damages. 
Suoh  is  not  the  law  in  civil  proceedings,  in  courts  of 
common   law. 

The  rules  in  courts  of  common  law  jurisdiction,  an- 
terior to  the  time  of  Blackstone  or  Bacon,  were  as 
follows : 

If  a  defendant  pleads  in  abatement  to  the  plaintiff's 
suit,   and  succeeds,   the  plaintiff  is  put  out  of  Court. 

If  it  be  found  that  the  plea  of  the  defendant,  is 
frtvolouSy  and  is  therefore  stricken  out,  or  is  demurred 
to  by  the  plaintiff,  and  the  demurrer  sustained,  the 
judgment  of  the  Court  is  respondeat  ouster — answer, 
over — ^Black.,  vol.  8,  302;  Baker  V9.  Compton,  2 
Head,    471. 

If  the  plea  presents  an  issue  of  fact,  and  the  plain- 
tiff accepts  the    issue,  and  a   jury  is  called  to    determine 
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ity  or  if  by  consent,  it  is  determined  by  the  Judge    as  of 

a  jury,  and  it  is  found  against    the  defendant,  it    is  fatal 

and  decisive ;    and  the  same  jury,  should  be  instructed  to 

assess  the   damages,  if  it  be  a  case   requiring   the   inter- 

yention    of    a  jury,   as   in  other   cases   of  judgment    by 

default. 

In  the  case  of   Bacon,  Assignee,  V8.  Parker,  2  Tenn., 

R.,  55,  the  Court  say:  ^^We  have  no  doubt  that  where 
an  issue  is  made  up  to  the  country,  on  a  plea  in  abate- 
ment, there  can  be  no  further  pleading.  It  is  peremp* 
tory,  and  no  reiptmdeat  ouster  can  be  allowed ;  and  in  no 
case  would  it  be  necessary  for  *  the  Court  to  award  a 
writ  of  inquiry,  when  the  defendant  would  be  entitled 
by  proof  and  argument,  to  be  heard  in  mitigation  of 
damages.  In  this  way  it  would  result,  if  the  argument 
on  the  part  of  the  defendant  be  correct,  that  we  should 
have  to  wade  generally  through  two  trials,  equally  ex- 
tensive and  intricate."  Bacon,  in  vol.  1,  p.  38,  under 
the  head  of  abatement,  says :  '^A  judgment  for  the  de- 
fendant, on  a  plea  in  abatement,  is  narratio  capetur^ 
and  for  the  plaintiff,  a  respondeat  ouster  \  but  if  iesue 
he  joined  on  a  plea  in  abatementj  and  it  be  found  for 
the  plaintiff;  it  ehould  be  peremptory  against  the 
defendant,  and  the  judgment  shall  be  qwid  recuperet, 
because  the  defendant  choosing  to  put  the  whole 
weight  of  his  cause  on  this  issue,  when  he  might  have 
had  a  plea  in  chief,  it  is  an  admission  that  he  had  no 
other  defense."  And  the  principle  is  announced  as 
the  law,  in  the  following  cases:  Moore  vs.  Morton,  1 
Bibb,  284 ;  Haight  vs.  Hally,  8  Wend.,  268 ;  McCartee 
vs.  Chambers,  6  Wend.,  649;  Mehaffy  vs.  Share,  2 
Penn.,    861;    Dodge  vs.   Morse,  ^     N.    H.    Rep.,   282; 
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and  Jewett   vs.  Davis,   6  N.    H.    Bep.,     518;     vol.    1 

Barren's    Practice,     259;    1     Arch.    Practice,  225;     19 

Wend.,  527;  5  Hill,  218;  and  is  well  sustained  with 
reason. 

In  the  case    of    Eichorn    vs.    Le  Maithe,     2    Wells, 

868,  it  is  decided  and  cited  in  Bacon,  that,  ^4f  the 
action  sounds  in  damages,  the  jury  who  try  the  issue 
in  abatement,   must  assess  the  damages." 

And  we  see  no  reason  why  this  is  not  the  sensible 
and  true  rule,  both  in  reference  to  pleas  in  abatement 
to  the  orignal  writ  of  summons,  and  these  same  pleas 
in  reference  to  suits  commenced  by  writs  of  attachment; 
both  are  modes  adopted  by  law  to  bring  a  defendant 
into  Court,  and  when  thus  brought  in,  he  chooses  to  put 
the  issue  of  his  case  in  this  plea,  rather  than  upon  a 
plea  of  the  merits,  and  to  this  bsue  he  calls  the 
country,  we  see  no  reason  why  he  should  be  permitted 
to  take  a  chance  before  another  jury,  then,  or  at  some 
distant  day.  Each  man  is  supposed  to  know  the 
strength  and  merits  of  his  case,  and  is  aided  and  en- 
couraged by  the  law  to  present  them  and  have  them 
passed  upon.  The  law  does  not  determine  his  defense 
for  him,  and  can  only  know  what  they  are  by  the 
pleading  submitted;  and  if  the  defendant  thinks  that 
the  merits  of  his  case  lie  more  in  a  plea  in  abate- 
ment than  the  actual  facts,  he  is  allowed  to  adopt 
this  mode,  but  is  not  allowed  to  skirmish  on  the  line 
of  preliminaries,  and  hold  the  plaintiffs,  courts,  juries, 
and  witnesses,  to  a  prolonged  and  harassing  litigation, 
with  two  trials,  each  subject  to  liberal  rules  of  contin- 
uances. It  is  better  for  all  to  have  one  trial,  decisive 
of  the  whole   matter;    and  if   the  subject  of    the    suit 
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be  a  matter  for  the  enquiry  of  a  jury,  as  in  the 
ordinary  cases  of  judgments  by  default^  let  the  jury, 
after  passing  upon  the  plea  in  abatement,  if  they  find 
it  in  fayor  of  the  plaintiff,  go  one  step  further,  and 
pass  upon  the  question  of  damages  under  the  proof, 
and  preyious  instructions  of  the  Court. 

We  affirm  the  judgment  of  the   Circuit    Court,     with 
costs. 


Hooper  et  al.  vs.  McQuart. 

1.  Wills.    Publication  qf  a  WUl.   A  Will  in  the  handwriting  of  the  UstatoTf 

and  not  witnessedy  how  proven.  To  give  validity  to  a  writing,  (not 
witnessed,)  as  a  testament,  the  name  of  the  testator  must  be  sub- 
scribed to,  or  inserted  in  some  part  of  it;  and  it  must  be  shown  by 
proo^  that  the  paper  was  found,  after  his  death,  among  his  valuable 
papers,  or  deposited  with  another,  for  safe  keeping.  And  the  fact 
that  the  paper  is  in  his  handwriting,  must  be  proven  by  at  least  three 
credible  witnesses,  and  that  his  handwriting  is  generally  known 
among  his  acquaintance^  all  taken  together,  are  equivalent  to  a 
publication. 

2.  Saxx.     Depotit  of  WiU,      Valuable  papere.     The  deposit  must  have 

been  made  by  the  tastator,  or  with  his  consent,  among  his  papers 
which  he  regarded  as  valuable  and  desired  to  preserve,  or  in  the 
hands  of  another  for  safe  keeping,  with  the  intent  that  it  should 
operate  as  his  Will.  Harr  va.  Marr,  11  Hum.,  p.  808,  cited  and  ap* 
proved. 


FROM  CHEATHAM. 


This  is  an    issue  of    deviiavU   vel   nouy  tried    in  the 

Circuit  Court,  at  the  — ^  Term,  1866.     There  was  a 
9 


/" 
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verdict  and  judgment  in  favor  of  the  Will  and  codicil. 
The  contestants  appealed  in  error,  to  this  Court.  Judge 
John  Alex.  GAMPSsLLy  presiding. 

HoBNBURQBR  &  HousE,  for  the  contestants. 
Guild  and  Smiths  for  McQuary. 

Hawkins,  J.,  delivered    the  opinion  of  the  Court. 

At  the  August  Term,  1865,  of  the  County  Court  for 
the  County  of  Cheatham,  a  paper  writing  was  propounded 
for  probate,  as  the  last  Will  and  testament,  and  codicil 
thereto,  of  W.  G.  Shelton,  dec'd.  The  probate  was 
contested,  and  the  same  was,  by  order  of  the  Court, 
certified  to  the  Circuit  Court  of  said  county,  to  be  tried. 
An  issue  of  devisavit  vel  nanj  was  made  up  in  the  Cir- 
cuit Court,  to  try  the  validity  of  the  Will  and  codicil, 
upon  which  a  trial  was  had,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  the  Will  and  codicil.  A 
motion  for  a  new  trial  having  been  overruled,  the  con- 
testants have   appealed  in  error,  to   this   Court. 

The  writing  propounded  as  the  Will,  is  dated  June 
4th,  1846,  is  in  the  usual  form,  and  is  signed  by  the 
testator  and  by  two  attesting  witnesses.  The'  writing 
propounded  as  a  codicil  to  the  Will,  and  upon  which 
the  principal  contest  arises,  is  upon  the  same  paper, 
and  immediately  underneath  the  signatures  of  the  tes- 
tator and  the  attesting  witnesses  to  the  Will;  is  signed 
by  the  testator  and  dated  July  9th,  1861,  but  is  with- 
out witnesses.     It  is  in  these  words:    ^^Wm.  Shelton  nor 
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his  heirs,  is  to  have  any  of  mj  estate.  (I  mean  Wil- 
liam  Shelton,  mj  brother,  and  his  heirs.)" 

W.  G.  Shelton  died  in  1868.  T^he  proof  shows,  that 
the  writing  offered  for  probate  as  a  codicil  to  the  Will, 
is  all  in  the  handwriting  of  the  deceased,  and  that  his 
handwrite  was  generally  known  among  his  acquaintances. 
There  is  proof  showing  that  sometime  after  the  death 
of  W.  G.  Shelton  the  Will  was  found  in  a  bundle  of 
deeds  in  his  secretary.  It  also  appears  that,  during 
the  last  seyeral  years  of  his  life,  he  frequently  spoke 
to  his  friends  and  acquaintances  about  making  a  Will, 
and  the  disposition  he  intended  to  make  of  his  property; 
and  upon  one  occasion,  stated,  in  substance,  that  he  had 
akeady  neglected  it  too  long;  and  never,  so  far  as  the 
record  discloses,  after  1858,*  intimated  that  he  had  a 
Will.  The  plaintiff,  who  was  the  nephew  of  the  tes- 
tator, and  the  principal  legatee  and  devisee  under  the 
Will,  lived  with  him  at  the  time  of  his  death,  and 
took  possession  of  his  papers.  After  which,  he  said  to 
one  witness,  his  uncle  said  he  had  no  Will;  to  another 
he  stated,  his  uncle  left  no  Will;  and  to  another  he 
stated,  he  had  searched  for  a  Will,  and  could  find  none. 
He  also  stated  he  thought  the  heirs  ought  to  come 
together  and  give   him  the  home  place. 

It  is  now  insisted  the  proof  does  not  show  that  the 
testator  intended  the  writing,  dated  July  9th,  1861, 
should  take  effect  as  a  codicil  to,  or  part  of  his  Will; 
and  that  the  charge  of  his  Honor,  the  Circuit  Judge, 
to  the  jury,  upon  this  branch  of  the  case,  is  erroneous; 
and  that  he  also  erred  in  refusing  to  give  certain  in- 
structions asked  for  by  the  counsel  for  the  defendants. 
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The  instructions  of  His  Honor  upon  this  branch  of 
the  case,  are  singularly  obscure  and  defective.  He  said 
to  the  jury:  '^If  they  are  satisfied  from  the  proqf,  that 
the  writing  appended,  dated  in  1851,  was  the  hand- 
writing of  the  deceased,  they  should  find  the  same  to  be 
a  codicil,  provided  it  was  not  shown  to  them  by  proof 
that  he  was  of  unsound  mind  at  the  time  it  was  dated; 
*  *  *  *  that  the  proof  must  show  that  the  hand- 
writing of  the  deceased  was  generally  known  by  his 
neighbors  and  acquaintances."  The  substance  of  these 
instructions,  as  we  understand  them,  is  this :  If  the  jury 
were  satisfied  from  the  proof,  that  the  writing  dated  in 
1851,  and  appended  to  the  Will  of  1846,  was  in  the 
handwriting  of  the  deceased,  and  his  handwrite  was 
generally  known  to  his  acquaintances,  they  should  find 
that  it  was  a  codicil  to  the  Will,  unless  it  appeared  he 
was  of  unsound  mind  at  the  time  of  the  date  thereof. 
These  requisites  fall  far  short  of  the  requirements  of 
the  statute,  in  order  to  constitute  the  writing  a  codicil 
to  the  Will,  or  a  valid  testamentary  paper.  Section 
2163  of  the  Code,  provides:  *'But  a  paper  writing  ap- 
pearing to  be  the  Will  of  a  deceased  person,  written 
by  him,  having  his  name  subscribed  to  it,  or  inserted 
in  some  part  of  it,  and  found  after  his  death  among 
his  valuable  papers,  or  lodged  in  the  hands  of  another 
for  safe  keeping,  shall  be  good  and  sufficient  to  convey 
lands,  if  the  handwriting  is  generally  known  by  his 
acquaintances,  and  it  is  proved  by  at  least  three  credible 
witnesses,  that  they  verily  believe  the  writing  and  every 
part  of  it  to  be  in  his  hand." 

His    Honor  failed   to    instruct    the  jury,  that  it  was 
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necessary,  in  order  to  giye  yalidity  to  the  writing  as  a 
testament,  that  the  name  of  the  deceased  must  be  sub- 
scribed to  or  inserted  in  some  part  of  it,  and  that  the 
proof  must  show  that  the  paper  was  found  after  the 
death  of  the  deceased,  among  his  yaluable  papers,  or 
lodged  in  the  hands  of  another  for  safe  keeping;  and 
the  fact  that  it  was  in  the  handwriting  of  the  deceased, 
must  be  proTcn  bj  at  least  three  credible  witnesses. 
Yet  all  these  requisites  are  as  indispensable  under  the 
statute,  as  the  proof  of  the  fact  that  the  instrument  is 
in  the  handwriting  of  the  deceased,  and  that  his  hand- 
write  is  generally  known  among  his  acquaintances — all 
together,  are   equiyalent  to  publication. 

Under  these  instructions  of  His  Honor,  all  the 
jury  had  to  do  was  to  inquire,  whether  the  proof  sat- 
isfied them  that  the  instrument  was  in  the  handwrite  of 
the  deceased,  and  whether  his  handwrite  was  generally 
known  among  his  acquaintances;  and  being  satisfied  the 
proof  established  these  two  propositions,  they  were  com* 
pelled  to  find  in  favor  of  the  codicil,  without  enquiring 
whether  it  had  been  found  after  his  death  among  his 
valuable  papers,  or  lodged  in  the  hands  of  another  for 
safe  keeping,  or  whether  the  fact  that  it  is  in  the  hand 
write  of  the  deceased,  had  been  established  by  the  tes- 
timony of  at  least  three  credible  witnesses.  Yet,  not- 
withstanding these  instructions  are  so  strangely  defective. 
His  Honor  seems  to  have  had  the  statute  before  him, 
or  at  least,  its  provisions  in  his  mind,  for  he  says  further: 
^^hat  if  they  found  the  paper  was  witnessed  by  two 
subscribing  witnesses,  and  signed  by  the  deceased  in  the 
presence  of    the    witnesses,   and   that    the    witnesses    at- 
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tested  the  same  at  his  request,  and  in  their  presence 
h%  acknowledged  the  same  to  be  his  last  Will  and  tes* 
tament,  that  then  the  paper  woold  be  valuable;  and  in 
contemplation  of  law,  the  writing  attached  to  the  paper 
dated  in  1851,  would  have  been  found  among  his  valu- 
able papers."  But,  as  before  stated,  he  wholly  failed 
to  instruct  the  jury  that  it  was  necessary  for  the  party 
seeking  to  set  up  the  paper  as  a  testament,  to  show 
that  it  was  found  among  the  valuable  papers  of  the 
deceased;  and  we  are,  therefore,  wholly  unable  to  dis- 
cover what  application  the  jury  could  make  of  this 
portion  of  the  instructions.  It  cannot  be  said  His  Honor 
meant  thereby  to  say  to  the  jury,  that  it  must  appear 
the  paper  was  found  among  the  valuable  papers  of  the 
deceased  after  his  death,  or  that  the  jury  so  understood 
it;  because  the  counsel  for  the  defendant  asked  the 
Court  to  instruct  the  jury,  "that  it  is  incumbent  on  the 
plaintiff  to  prove  that  the  writing  offered  as  a  codicil 
to  the  Will  of  W.  G.  Shelton,  was  found  after  his 
death  among  his  valuable  papers,  or  lodged  in  the  hands 
of  some  person  for  safe  keeping;*'  which  he  declined 
to  do,  holding  the  law  to  be  as  he  had  already  charged. 
Thereby  saying,  in  effect,  to  the  jury,  that  such  proof 
was  not  necessary.  The  instructions  asked  for  ought 
to  have  been  given  to  the  jury,  even  without  the  ap- 
plication of  counsel.  They  are  substantially  in  the 
language  of  the  statute,  and  the  refusal  of  His  Honor 
to  give  them,   is   error. 

Under  the  rule  laid  do¥m  by  His  Honor,  the  jury, 
upon  finding  the  writing  was  in  the  hand  of  the  deceased, 
and  that  his    handwrite   was   generally  known  among  his 
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acquaintances,  wonld  have  been  compelled  to  have  found 
that  the  writing  was  a  codicil  to  the  Will,  eyen  though 
it  had  been  a  pron^issory  note,  receipt,  or  any  other 
character  of  instrument,  and  that,  too,  without  reference 
to  the  question  as  to  whether  the  deceased  intended  it 
to  operate  as  a  testamentary  paper  or  not*  Under  the 
proyisions  of  the  Will,  William  Shelton,  the  brother  of 
the  deceased,  or  his  heirs,  would  be  entitled  to  a  re- 
mainder interest  in  certain  lands  belonging  to  the  tes- 
tator;  and  if  the  paper  writing  propounded  as  a  codi- 
cil to  the  Will,  be  admitted  to  probate,  that  interest  in 
remainder  will  be  defeated.  Hence,  it  is  indispensable 
that  all  the  requirements  of  the  statute  shall  be  com- 
plied  with. 

This  Court  has  said,  in  construing  the  Act  of  1784, 
chap.  10,  sec.  5,  the  proyisions  of  which  are  yery  simi- 
lar to  the  proyisions  of  the  section  of  the  Code  before 
referred  to,  ^'No  better  definition  of  the  meaning  of  the 
words  ^yaluable  papers,'  can,  perhaps,  be  giyen,  than 
that  they  consist  of  such  as  are  regarded  by  the  tes- 
tator as  worthy  of  preseryation ;  in  his  estimation  of 
some  Talue.  It  is  not  confined  to  deeds  for  lands  or 
slayes,  obligations  for  money,  or  certificates  for  stock. 
Any  others  which  are  kept  and  considered  worthy  of 
being  taken  care  of  by  the  particular  person,  must  be 
regarded  as  embraced  in  that  description.  This  require- 
ment is  only  intended  as  an  indication  on  the  part  of 
writer,  that  it  is  his  intention  to  preserye  and  per- 
petuate the  paper  in  question,  as  a  disposition  of  his 
property;    that  he  regards  it  as  yaluablo.      ♦      ♦     * 
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'To  be  found  among  hid  valuable  papers/  implies  that 
it  must  have  been  placed  there  by  the  writer,  or  with 
his  knowledge  and  assent,  not  surreptitiously  bj  some 
other  person,  and  so  deposited  with  intent  and  purpose 
at  the  time  that  it  should  be  his  Will.  But  when  all 
that  is  done  in  conformity  to  the  statute,  it  is  not  equiv- 
alent to  a  publication;  it  requires  something  more  than 
verbal  declarations,  to  revoke  or  defeat  it.  There  must 
be  some  act  done  indicative  of  a  change  of  purpose, 
such  as  the  cancellation,  destruction,  or  removal  from 
the  place  of  deposit,  or  reclamation  from  the  hands  of 
the  person  with  whom  it  may  have  been  lodged:"  Marr 
V8.  Marr,  11*  Hum.,  803. 

Now,  we  think  it  follows  from  these  definitions,  and 
the  reasoning  of  the  learned  Judge  who  delivered  the 
opinion  of  the  Court  in  this  case,  that,  to  give  validity 
to  a  paper,  as  a  testament  under  the  provisions  of  the 
Code  before  referred  to,  it  must  have  been  deposited  by 
the  testator,  or  with  his  assent,  among  his  papers  which 
he  regarded  as  valuable,  or  desired  to  preserve;  or  in 
the  hands  of  another  for  safe  keeping,  with  the  intent 
that  it  should  operate  as  his  Will. 

Suppose,  then,  in  this  case,  the  testator  believed  he 
had  revoked  the  Will  of  1846,  whereby,  he  thought  it 
of  no  value,  and  had  consequently  thrown  it  aside  as 
worthless,  with  the  writing  attached,  which  is  now  pro- 
pounded for  probate  as  a  codicil;  and  it  afterwards 
turned  out  the  testator  was  mistaken  in  the  belief  that 
he  had  revoked  the  Will,  and,  consequently,  mistaken  in 
his  estimate  of  its  value,   could   the  writing   attached  be 
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probated  as  a  codicil  to  that  Will  according  to  the 
principles  announced  in  the  case  of  Marr  vs.  Marr? 
We  think  not.  To  hold,  under  such  a  state  of  facts, 
that  it  could,  would  be  to  hold  that  the  testamentary 
character  of  the  paper  depends  upon  the  fact  that  the 
paper  with  which  the  writing  is  found  is  yaluable, 
rather  than  upon  the  intent  with  which  it  was  deposit- 
ed, and  give  it  effect  eyen  against  the  intent  of  the 
testator,  as  manifested  bj  its  removal  from  the  place 
where  it  maj  have  been  originally  deposited,  with  pa- 
pers regarded  as  valuable,  and  thrown  aside  with  those 
regarded  as  worthless. 

It  follows,  then,  that,  as  a  legal  proposition,,  the 
instructions  given  to  the  jury  upon  this  point,  are  erro- 
neous. Why,  under  the  facts  of  this  case,  as  disclosed 
in  the  record.  His  Honor,  the  Circuit  Judge,  deemed  it 
necessary  to  give  such  instructions,  we  are  unable  to 
conceive. 

Other  questions  have  been  raised  in  argument,  but 
we  do  not  deem  it  necessary  to  notice  them,  further 
than    to  "say,  we  think  there  is  nothing  in  them.  ^ 

For  errors  in  the  charge  of  the  Court,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 
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William  Pebbt,  Jb.,  vs.  The  Obntbal  Southbbn  Rail- 

BOAD  Company. 


1.  CoNTBACTS.    Far  a  good  or  valuable  eonnderation.     Chruideration  need 

not  he  inserted  in  the  Deed.  Varied  by  parol  proof »  Every  contract 
must  be  supported  by  either  a  good  or  valuable  conBideration ;  and 
althougn  the  consideration  must  exist,  still  it  need  not  be  inserted 
in  the  deed,  and  when  expressed,  it  is  only  prima  facte  evidence  of 
the  amount,  and  may  be  varied  by  parol  proof. 

2.  Same.     Grantor  estopped  by  recitals  in  the  Deed.     Other  considerations 

fftay  be  proved  by  petrol.  When  a  Deed  may  be  explained,  varied,  or  eo»- 
tradicted.  The  grantor  is  estopped  by  the  recitals  of  the  deed  ft'om 
denying  the  consideration  expressed,  yet  he  is  not  estopped  from 
proving  there  were  other  considerations  than  the  one  expressed  in  the 
deed.  The  only  effect  of  the  usual  clause  acknowledging  a  consid- 
eration paid,  is,  to  estop  the  grantor  from  denying  that  there  was  any 
consideration.  For  every  other  purpose,  it  may  be  explained,  va- 
ried, or  contradicted,  by  parol. 

8.  Samb.  Evidence  may  be  introduced  to  show  the  true  consideration  of  a 
Deed.  Parol  evidence  may  be  received,  for  ther  purpose  of  showing 
the  true  consideration,  especially  when  the  consideration  expressed 
in  the  face  of  the  deed  is  merely  nominal. 

4.  Sams.  Sams.  New  consideration.  New  eoniraet.  Oral  evidence,  A 
contract  or  agreement  between  the  parties,  made  subsequent  to  the 
execution  of  the  deed,  upon  a  new  consideration,  whether  it  be  as  a 
substitute  for  the  old,  or  in  addition  to,  or  beyond  it,  may  be  proven 
by  oral  evidence. 


FBOM  MAUBY. 


There  was  a  judgment  in  this  case  in  favor  of  the 
defendant,  at  the  August  Term,  1867;  from  which  the 
plaintiff  appealed.      Judge   Hilaby  Wabb,  presiding. 

Fbibbson  &  Flbming,  for  Perry. 
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Jones,  Looket,  NiCHOLSoify  and  W.  0.  Whttthorne, 
for  defendants  in  error. 

Hawkins,  J.,   delivered  the  opinion  of  the  Ooort. 

Perry  instituted  this  snit  in  the  Circuit  Court  of 
Maury  County,  on  the  20th  of  April,  1861,  against  the 
Central  Southern  Railroad  Company,  to  recover  dam- 
ages: 

Firstj  For  the  alleged  breach  of  an  agreement,  by 
which  the  defendants  agreed  that,  in  consideration  of 
obtaining  a  right  of  way  for  the  company,  through  the 
plaintiff's  land — ^whereby  the  right  of  way  of  the  plain- 
tiff to  a  certain  public  road,  known  as  the  Mooresville 
pike,  was  destroyed  or  disturbed — the  defendants  would 
pay  the  plaintiff  the  sum  of  $800;  and,  although  the 
plaintiff  has  complied  with  his  part  of  said  agreement, 
in  allowing  the  defendant  the  right  of  way  through  his 
land,  and  to  obstruct  his  right  of  way  to  said  public 
road,  said  defendant  has  failed  to  pay  said  sum  of  $800, 
or  any   part  thereof. 

The  second  count  in  the  declaration  seeks  to  recover 
$1,500,  due  upon  a  stated  account,  and  for  money  paid 
by  plaintiff  for  the  defendant,  at  its  special  instance 
and  request. 

And  by  the  third  count,  it  is  sought  to  recover  $1,* 
500  damages  for  the  breach  of  a  contract,  whereby,  in 
consideration  that  the  defendant  had,  in  the  construe" 
tion  of  its  road  through  the  lands  of  the  plaintiff,  made 
a  large  fill,  in  conseqence  of  which  the  plaintiff  was 
hindered    and    prevented  from  having   his    own    private 
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right  of  way  from  his  house  to  said  public  road,  and 
from  passing  along  the  same  unobstructed.  The  defend- 
ant agreed  to  pay  the  plaintiff  $800  as  damages  sus- 
tained by  him  in  surrendering  his  said  private  right  of 
way.  And  the  plaintiff  avers,  that,  although  he  gave 
and  granted  to  the  defendant  a  right  of  way  through 
his  land,  and  also  permitted  defendant  to  throw  up  a 
fill  on  said  road,  so  as  to  obstruct  and  destroy  his  own 
private  right  of  way  to  the  public  road,  and  did  all 
other  things  incumbent  on  him  to  do  by  the  terms  of 
said  agreement,  said  defendant  has  utterly  failed  to 
comply  with  its  part  of  said  agreement. 

To  this  declaration,  the  defendant  filed  several  pleas, 
in  short,  to-wit:  First,  non-assumpsit;  second,  not 
guilty;  third,  accord  and  satisfaction;  fourth,  the  stat- 
ute of  limitations. 

Upon  the  trial  of  the  cause,  the  plaintiff  offered  to 
prove  by  Galloway  and  other  witnesses — ^first,  that  the 
defendant,  in  consideration  that  the  plaintiff  would  give 
him  the  right  of  way  through  his  entire  tract  of  land, 
and  in  front  of  his  residence,  undertook  and  agreed 
^with  plaintiff,  to  build  a  road-way  for  the  plaintiff, 
under  the  road  and  through  the  fill  in  front  of  his 
house,  and  where  his  road-way  led  from  his  house  to 
said  turnpike;  which  the  defendant  failed  to  do,  not- 
withstanding plaintiff  had  granted  to  defendant  said  right 
of  way  through  his  lands;  and  that  afterwards,  in  con- 
sideration that  plaintiff  would  release  defendant  from 
said  agreement — ^the  performance  of  which,  defendant 
alleged,  would  cost  $1,500 — the  defendant  undertook 
and  agreed  to  build  plaintiff  a  good  McAdamized  turn- 
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pike  road  from  his  residence  to  said  turnpike,  crossing 
said  railroad  at  a  point  where  the  fill  and  the  cut  on 
said  railroad  come  together  on  the  plaintiff's  land; 
which  the  defendant  had  failed  to  do,  notwithstanding 
the  plaintiff  agreed  to  release  defendant  from  said  first 
agreement.  And  that  afterwards,  plaintiff  and  defend* 
ant  accounted  together,  and  in  consideration  that  plain- 
tiff  would  release  defendant  from  the  said  agreement,  the 
defendant  agreed  to  pay  plaintiff  the  sum  of  (800; 
which  the  defendant  has  failed  to  do,  notwithstanding 
the  plaintiff  agreed  to  accept  the  same. 

The  plaintiff  also  offered  to  prove  by  said  Galloway 
he  was  a  Director  in  said  company,  and  a  special  agent 
thereof,  for  the  purpose  of  procuring  the  right  of  way 
for  said  company  from  persons  owning  land,  and  that 
at  the  time  the  right  of  way  was  granted  to  the  de- 
fendant by  the  plaintiff,  and  afterwards  the  propositions 
above  stated,  were  made  by  the  defendant  and  accepted 
by  the  plaintiff,  in  the  order  in  which  they  are  here 
stated. 

To  all  of  which  the  defendant  objected,  and,  in  sup- 
port of  the  objection,  offered  and  read  the  following 
deed,   to-wit: 

^'I,  Wm.  Perry,  Jr.,  for,  and  in  consideration  of  one- 
dollar,  to  me  in  hand  paid,  do  hereby  sell  and  con- 
vey to  the  Central  Southern  Railroad  Company,  the 
right  of  way  over  and  across  any  land  of  mine  situa- 
ted in  Maury  County,  Tennessee,  Civil  District  No.  9; 
and  I  do  hereby  release  said  company  from  any  and 
all  damages  which  may  accrue  to  me,  my  heirs  or  as- 
signs, by  reason  of  the  location  or  construction  of  said 
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railroad,  over,  upon,  and  across,    mj  said    land.      Wit- 
ness mj  hand  and  seal,  this  30th  Sept.,   1856. 

"Wm.  Pbbrt,  Jr.,  [Seal.] 
"Test:  John  Baird, 
"R.  B.  Mates.'* 

This  deed  was  duly  acknowledged  by  the  grantor, 
before  the  Clerk  of  the  County  Court  for  Maury  County, 
on  the  17th  of  August,  1857,  and  afterwards  registered 
in  the   office  of  the  Register  for  said  county. 

And  thereupon  the  Court  sustained  the  objection  [of 
the  defendant  to  the  testimony  offered  by  the  plaintiff 
upon  the  ground  stated  in  the  bill  df  exceptions:  "Said 
proof  would  contradict  and  vary  the  consideration  set 
forth  and  expressed*'  in  said  deed.  Thereupon  the 
plaintiff  announced  he  had  no  further  proof,  and  there- 
upon the  Court  instructed  the  jury  to  find  for  the 
defendant,  which  they  did;  to  all  which,  the  plaintiff  ex- 
cepted, and  tendered  his  bill  of  exceptions.  A  judg- 
ment was  rendered  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial,  which,  being  refused,  he  has  ap- 
pealed in  error  to  this  Court. 

The  judgment  of  the  Circuit  Court  is  erroneous. 
The  testimony  offered  by  the  plaintiff  does  not  contra- 
dict the  deed,  or  vary  the  contract  between  the  parties, 
as  it  is  stated  in  the  deed.  The  deed  contains  two 
distinct  stipulations:  By  the  first.  Perry  sells  and  con- 
veys to  the  railroad  company,  the  right  of  way  through 
his  lands  in  the  Ninth  Civil  District,  Maury  County. 
By  the  second,  he  releases  said  company  from  all  dama- 
ges which  he  may  sustain,  by  reason  of  the  location  or 
construction  of  said  road  upon  said  lands. 


DECEMBER  TERM,  1867.  143 


Wm.  Perry,  Jr.,  «w.  The  Central  Southern  Railroad  Ca 

Neither  of  these  propositions  is  decided  by  the  plead* 
ings,  or  soaght  to  be  controverted  or  defeated  by  the 
testimony  offered.  But,  to  the  contrary,  the  tendency 
of  the  offered  testimony  is  in  affirmance  of  the  con- 
tract touching  both  propositions.  But  it  is  insisted,  the 
plaintiff  is  estopped  from  showing  a  different  considera- 
tion from  the  one  expressed  in  the  instmment,  by  the 
recitals  therein,  and  that  in  no  event,  can  parol  evi- 
dence be  admitted  to  show  a  different  consideration  for 
the  making  of  the  deed  than  the  one  expressed. 

We  do  not  think  either  proposition  can  be  maintained. 
Every  contract  or  deed  must  be  supported  either  by  a 
good  or  valuable  consideration,  and  although  the  conside- 
ration must  exist,  still,  it  need  not  be  inserted  in  the 
deed ;  and  when  expressed,  it  is  only  prima  facie  evi- 
dence of  the  amount,  and  may  be  varied  by  parol 
proof.  If  a  consideration  be  expressed  upon  the  face 
of  the  deed,  the  grantor  is  thereby  estopped,  and  will  not 
be  permitted  to  aver  against  the  deed  itself,  unless  there 
be  fraud  or  illegality  in  it:  4  Kent,  465 ;  5  Barb.,  (N. 
Y.,)  455;    16  Conn.,  888;  2  Wils.,   848. 

And,  although  the  grantor  is  estopped  by  the  recital 
in  the  deed  from  denying  the  consideration  expressed, 
yet  he  is  not  estopped  from  proving  there  were  other  con- 
siderations than  the  one  expressed  in  the  deed:  18 
Maine,  288.  And  parol  evidence  may  be  given  to  vary 
the  consideration  as  expressed :  14  Johns,  210 ;  20  Johns, 
838;   16  Wend.,  460;    17    Mass.,  249;    8   Conn.,   814. 

In  the  case  of  Goodsperd  vs.  Butler,  46  Maine,  141, 
it  was  held  that  the  only  effect  of  the  usual  clause  ac- 
knowledging a  consideration  paid,  is  to  estop  the  grantor 
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from  denying  that  there  was  any  consideration.  For 
eyery  other  purpose,  it  may  be  explained,  varied  or 
contradicted  by  parol;  and  this,  it  seems  to  ns,  is  a 
correct  and  exact  statement    of  the  principle. 

In  the  case  of  Whitby  et  aJ.  vs.  Whitby  et  aL,  4 
Sneed,  478,  which  was  a  bill  in  equity  to  enforce  the 
specific  performance  of  a  contract,  Richardson  Whitby 
had  executed  a  bond,  by  which  he  contracted  to  con- 
yey  to  John  Whitby,  certain  lands.  The  bond  recited: 
'^  Enow  all  men,  whom  it  may  concern,  that  I,  Rich- 
ardson Whitby,  of  the  State  of  Tennessee,  Shelby  County, 

for  and    in  consideration  of  the  sum  of ^  received, 

do  obligate  myself,  etc."  A  specific  execution  of  the 
contract  was  resisted  upon  the  ground,  that  the  title 
bond  was  not,  of  itself,  a  sufficient  writing  under  the 
statute  of  frauds  and  perjuries,  because  it  did  not  dis- 
close the  consideration.  This  Court  held  that  in  con- 
struing the  statute,  the  consideration  is  not  to  be  re- 
garded as  part  of  the  contract,  but  merely  as  an  in- 
ducement to  it;  and,  therefore,  no  principle  of  law  is 
violated  by  the  admission  of  parol  evidence  of  the  con- 
sideration,  whenever  it  becomes   necessary  to  be  shown. 

Parol  evidence  is  oiTered  in  this  case,  not  for  the 
purpose  of  varying  the  contract,  or  avoiding  the  deed, 
but  for  the  purpose  of  showing  the  true  consideration. 
And  this,  we  think,  the  grantor  most  clearly  has  the 
right  to  do  by  parol  evidence,  more  especially  in  a 
case  like  the  present,  where  the  consideration  expressed 
is  merely  nominal. 

The  recital  in  the  instrument,  of  the  consideration, 
as  we  have  already  seen,  is  only  prima  facie    evidence 
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of  the  amount,  and  may  be  yaried  by  parol  proof,  and 
the  grantor  is  not  estopped  from  preying  there  are 
other  considerations  than  those  expressed. 

As  a  general  rale,  ^^ parol  contemporaneous  eyidence 
is  inadmissible  to  contradict  or  yary  the  terms  of  a 
yalid  written  instrument,"  and  this  rule  has  been  ap- 
plied  generally,  if  not  uniyersally,  to  simple  contracts 
in  writing,  to  the  same  extent,  and  with  the  same  ex- 
ceptions as  to  specialties,  or  contracts  under  seal:  1 
Greenleaf  on  Ey.,  sees.  275,  276. 

But  this  rule  is  not  infringed  by  the  introduction  of 
parol  eyidence,  showing  the  instrument  neyer  had  any 
legal  existence  or  binding  force,  either  by  reason  of 
fraud,  or  want  of  consideration.  And  parol  eyidence 
is  also  admissible  under  this  general  rule,  contradicting 
or  explaining  the  instrument  in  some  of  its  recitals  of 
facts,  when  such  recitals  do  not,  on  other  principles, 
estop  the  party  to  deny  them ;  1  Greenleaf  on  Ey., 
sees.    282,  284. 

But,  we  think  the  testimony  was  admissible  upon  an- 
other ground.  The  object  of  the  proof  was  to  establish 
an  agreement  between  the  parties,  made  subsequent  to 
the  making  of  the  deed,  and  the  general  rule,  before 
stated,  is  not  infringed  by  the  admission  of  oral  eyi- 
dence to  proye  a  new  and  distinct  argument  upon  a 
new  consideration,  whether  it  be  as  a  substitute  for  the 
old,  or  in  addition  to,  and  beyond  it :  1  Greenleaf  on 
Ey.,  sec.  803.  So  upon  the  whole  case,  we  think 
the  rejection  of  the  testimony  was  erroneous. 

The  judgment  will  be    reyersed    and    the    cause    re- 
manded. 

10 
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FRiERSONy    Adm'r  of  Embrt,  VS.  Thb  Heibs  of  G.  L. 

Harris,  dsobased. 

1.  SciBB  Faoia8.    Agctintt  Beirt  to  whom  land  hat  detcended.      Before  fi. 

fa,  can  iuue  against  real  estate^  scire  faeicu  mtut  issue  to  heirs.  Before 
the  issuance  of  an  execution  against  the  real  estate  of  a  deceased 
judgment  debtor,  descended  to  his  heirs,  scire  facias  must  issue 
against  the  heirs,  to  show  cause  why  an  execution  should  not  be 
issued  against  the  real  estate. 

2.  Same.    Same.     The  Record  must  shew  that  land  has  descended  to  heirs 

before  scire  facias  issues.  To  authorize  the  issuance  of  scire  facias  to 
subject  lands  in  the  hands  of  the  heir,  to  the  satisfaction  of  a  judg- 
ment against  the  ancestor,  it  must  appear  of  record  that  real  estate 
has  descended  to  the  heir ;  without  this,  the  scire  facias  is  irregular 
and  void. 

8.  Samb.  Clerk  cannot  issue  scire  facias.  It  must  be  ordered  by  the  Court. 
A  Clerk  has  no  power  or  authority  to  issue  a  scire  facias.  Its  issu- 
ance is  a  judicial  act  based  upon  a  suggestion  of  record,  and  it  must 
be  awarded  by  the  Court. 


FROM  MAURY. 


At  the  December  Term,  1865,  of  this  Court,  Frier- 
son  recovered  a  judgment  against  G.  T.  Harris  et  ah. 
After  the  rendition  of  the  judgment,  Harris  died,  and, 
in  August,  1860,  the  death  of  Harris  was  suggested  to 
Jesse  G.  Frazer,  Clerk,  etc.,  and  the  names  of  his 
heirs  at  law  given.  The  Clerk  issued  a  scire  facias 
to  the  heirs  at  law  of  Harris,  to  appear  before  this 
Court,  and  show  cause  why  said  judgment  should  not 
be  revived  against  them. 

M.  S.  Frierson  and  W.  S.   Fleming,    for  Frierson. 


1 
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W,   SooTT    'RAUsnsiy  for  Harris. 

Hawkins,  J.,  delivered  the  opinion  of  the  Court. 

At  the  December  Term,  1865,  of  this  Oonrt,  J.  B. 
Frierson  recovered  a  jadgment  against  Giles  T.  Harris 
and   others,  for  the  sum  of  $520,  and   costs. 

On  the  27th  of  August,  1866,  the  plaintifif  suggest- 
ed to  the  Clerk  of  this  Court,  that  the  said  Giles  T. 
Harris  was  dead,  and  that  William  L.  Harris,  C.  C. 
Harris,  Robert  G.  Harris,  Mary  Harris,  Alice  Harris, 
Claiborne  Harris,  and  Rowena  Moore,  were  his  heirs  at 
law ;  and  thereupon  the  Clerk  bsued  a  scire  faeiasy  di- 
rected to  the  Sheriff  of  Maurj  county,  commanding  him 
to  summon  said  heirs  at  law  to  appear  before  this 
Court  and  show  cause,  if  any  they  have  or  can,  why 
said  judgment  should  not  be  revived  against  them. 
This  process  has  been  served,  and  the  question  pre- 
sented is.  Can  the  judgment  be  revived  against  the 
heirs  upon  this  scire  facias  t  And  we  are  clearly  of 
the  opinion,  it  cannot,  for  several  reasons. 

The  scire  facias  is  to  show  cause  why  the  judgment 
should  not  be  revived  against  the  heirs  of  the  judg- 
ment debtor,  instead  of  to  show  cause  why  execution 
should  not  be  issued  against  the  real  estate  of  the  an- 
cestor, descended  to  the  heirs.  We  know  of  no  au- 
thority for  a  simple  reviver  of  a  judgment  against 
heirs. 

When  a  suit  has  been  instituted  against  a  party  who 
dies  before  judgment,  and  no  persons  will  administer 
upon  the  estate  of  the  the  defendant,    the  plaintiff  may 
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sue  out  a  aeire  facias  against  the  heirs  or  devisees  of 
the  defendant,  and  npon  return  thereof  dulj  executed, 
may  prosecute  his  suit  to  judgment  and  execution, 
against  the  real  estate  of  the  deceased  defendant,  de- 
scended or  devised  to  the  heirs  or  devisees. 

After  judgment,  the  plaintiff  seeking  to  subject  the 
real  estate  of  the  judgment  debtor,  descended  to  the 
heir,  before  taking  out  execution  against  the  said  real 
estate,  must  cause  the  heir  to  be  summoned  bj  scire 
faeiaSy  to  show  cause  why  execution  should  not  be 
issued  against  the  real  estate.  But,  to  authorize  the 
issuance  of  a  scire  facias  to  subject  the  real  estate 
in  the  hands  of  the  heir,  to  the  satisfaction  of  a 
judgment  against  the  ancestor,  a  suggestion  must  be 
made  upon  the  record,  of  the  fact  that  real  estate  has 
descended  to  the  heir.  This  suggestion  of  record,  is  a 
necessary  foundation  of  a  scire  facias  against  the  heir, 
without  which  the  scire  facias  is  irregular  and  void, 
in  as  much  as  a  scire  facias  must  be  based  upon 
some  matter  of  record. 

The  clerk  had  no  power  or  authority,  to  issue  the 
writ.  Its  issuance  is  a  judicial  act  based  upon  a  sug- 
gestion entered  of  record,  and  it  must  be  awarded  by 
the  Court:  Hillman  Brothers  vs.  Hickerson,  8  Head, 
575. 

For  these  several  reasons,  to  say  nothing  of  others 
which  might  be  assigned,  the  motion  to  revive  the 
judgment  must  be  refused  and  the  scire  facials  dismissed. 
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Weathebspoon  et  aU.  V8.  Woobiy. 

Tbxsfabs.  Dur€M$.  Military  Order,  A  Soldier  who  is  sued  for  the 
value  of  property  taken  by  him,  may  Jmttfy  tiie  trespass  if  the  orders 
of  the  military  officer,  and  the  other  circumstances  by  which  he  was 
surrounded  at  the  time,  amounted  to  duress — under  which  he  was  un- 
willingly forced  to  participate  in  the  seisure  of  the  property. 


FROM    WATNB. 


The  Justice  of  the  Peace  who  tried  this  cause, 
rendered  a  judgement  for  the  plaintiff.  An  appeal  was 
taken  by  the  defendant  to  the  Circuit  Court,  when  the 
judgment  of  the  Justice  was  affirmed,  from  which  the 
defendant  appealed.      Judge  Fiblding    Hubst,  presiding. 


-,  for  plaintiff  in  error. 
-,  for  defendant  in  error. 


Hawkins    J.,  delivered  the  opinion  of  the  Court. 

Woodey  instituted  suit  before  a  Justice  of  the  Peace, 
of  Wayne  County,  against  James  Weatherspoon,  James 
Montague  and  Dee  Keaton,  to  recover  damages  for 
taking  and  converting  t>  their  use,  one  horse,  the 
property  of  the  plaintiff. 

The  Justice  rendered  a  judgment  against  the  defend- 
ants, from  which  they  appealed  to  the  Circuit  Court, 
where  a  trial  was  had,  which  resulted  in  a  verdict  and 
judgment    in     favor    of    the    plaintiff.       The     defendant 
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moved  for  a  new  trial,  which  was  refused,  and  there- 
upon they  have  appealed  in  error  to  this  Court* 

The  proof  set  out  in  the  record  discloses,  substan- 
tially this  state  of  facts:  The  defendants  who  were  at 
the  time,  Confederate  soldiers,  some  time  in  the  fall  or 
winter  of  1864,  in  company  with  a  squad  of  Confed- 
erate soldiers,  took  the  plaintiff's  horse,  worth  about 
$75,  out  of  the  lot  and  carried  him  off,  and  he  had 
never  been  returned. 

The  defendant  sought  to  justify  under  orders  from 
officers  in    the  Confederate   Army. 

The     only  error    assigned  in  argument,    arises   upon 

the  charge  of   the   Court. 

The    Sill    of    exceptions  cites,    that:      ^'The    Court 

charged  the  jury  among  other   things  not  excepted    to, 

that  it  was  insisted  by  the    defendants,   that  they  were 

soldiers  in  the   employ  of  the  Confederate  Government, 

obeying  the  orders    of  their  superior    officers,    and    not 

liable    for    tarts    committed   under    such    circumstances; 

the   Court  was  of  opinion  and    so  instructed    the  jury, 

that  there  was  no  Confederate  Government,  and  that,  if 

they  had  acted  under  the  immediate   orders    of   General 

Hood,    it  would  have  been   no  protection  to  them;   but 

they  would  be  liable  to    the    plaintiff,   for   torts  to    his 

property." 

The    question    presented    in   this  case,    has   been  so 

feequently  before  this  Court,  and  has  been  so  fully  and 

elaborately  considered,  that  it  is  unnecessary  to  say  more, 

than  that  the  rule  of  law,  as  applicable  to  the  facts  of 

this  case,  was   stated  with  substantial  accuracy  by  Hia 

Honor,  the  Circuit  Judge.      It  has  not  been  shown  nor 
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insifltedy  there  was  existing  at  the  time,  any  impending 
or  urgent  necessity  for  taking  the  property.  If  the 
orders  of  the  officer,  and  circumstances  by  which  the 
defendants  were  surrounded,  had  amounted  to  duress, 
under  which  they  were  forced  unwillingly  to  participate 
in  the  taking  of  the  plaintiff's  horse,  then  they  would 
not  haye  been  liable;  but  there  is  no  pretense  for  the 
assumption;  nor  has  it  been  insisted  that  the  defendants 
acted  under  any  duress  whatever. 
Affirm  the  judgment. 


McKeel,  Ai>m%  v8.  Bass. 


Bill  or  Excsftionb.     NoU  iued  ofi,  how  made  part  of  the  record,    A 
note  upon  which  a  suit  was  founded  in  the  Circuit  Court  below,  must 
be  made  part  of  the  record  by  bill  of  exceptions.    The  fact  that  it  is 
transcribed  in  the  record  by  the  Clerk,  does  not  make  it  part  of  the^ 
record. 


FROM  HUMPHRETS. 


This  case  originated  before  a  Justice  of  the  Peace 
for  the  County  of  Humphreys,  who  rendered  a  judg- 
ment for  the  plaintiff,  McEeel.  The  defendant  appealed 
to  the  Circuit  Court,  and  at  the  July  Term,  1866, 
there  was  a  yerdict  and  judgment  in  favor  of  the  de- 
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fendant,  and  an  appeal  bj  the  plaintiff.      Judge  LuciSN 
L.  Hawkins,  presiding. 

Caruthers,  Gaut  &  Caruthbrs,  for  McEeeL 

JOSUH  B.  HUBBARBy  for  Bass. 

Hawkins,  J.,    delivered  the  opinion   of  the  Court. 

This  suit  was  instituted  by  McEeel,  as  administrator 
of  Phebus,  against  Bass  and  Townsend,  before  a  Justice 
of  the  Peace  for  the  County  of  Humphreys,  on  the 
10th   of  February,   1866. 

The  warrant  was  executed  and  returned  for  trial 
before  Esquire  Owens,  on  the  14th  of  April,  1866,  who 
rendered  a  judgment  for  the  plaintiff  for   9173.63* 

Bass  appealed  to  the  Circuit  Court,  in  which  a  trial 
was  had  at  the  July  Term,  1866,  which  resulted  in  a 
verdict  and  judgment  for  the  defendant.  Plaintiff  moved 
for  a  new  trial,  which  was  refused;  and  he  has  appealed 
in  error,   to  this   Court. 

It  appears  from  the  bill  of  exceptions,  that,  after 
the  parties  had  announced  themselves  ready  for  trial, 
and  the  jury  were  sworn,  the  plaintiff  moved  the  Court 
for  leave  to  amend  the  warrant  by  striking  out  the 
word  ^'debt,"  and  inserting  the  words  ^^trespass  on  the 
case;"  to  which  defendant  objected;  the  objection  was 
overruled,  and  the  amendment  made.  The  defendant 
then  moved  a  continuance  of  the  cause,  which  was  re- 
fused. 
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Plaintiff  read  the  warrant  and  indorsements,  and  then 
offered  to  read  the  letters  of  administration  granted  him 
by  the  County  Oonrt  of  Perry  County,  which  was  ob- 
jected to  by  defendant,  and  the  objection  sustained  by 
the  Court.      This  was  all  the  evidence  in  the  case. 

The  charge  of  the  Court  is  unexcepted  to. 

There  is  no  evidence  in  the  record,  showing  that  the 
plaintiff  is  entitled  to  recover,  even  if  the  letters  of 
administration  had  been  admitted. 

The  note  upon  which  we  presume  the  suit  was  found- 
ed, is  transcribed  into  the  record  by  the  Clerk;  but  it 
IS  not  made  part  of  the  record  by  bill  of  exceptions, 
nor  does  it  appear  to  have  been  read  to  the  jury — all 
that  was  before  the  jury,  was  the  warrant  and  the 
indorsements  of  the  Constable  and  the  Justice.  The 
plaintiff,  in  addition,  offered  to  read  his  letters  of  ad- 
ministration, which  were  rejected.  Then  even  if  the 
Court  was  in  error  in  excluding  the  letters  of  adminis- 
tration, that  error  can  make  no  difference;  for,  if  they 
Iiad  been  read,  still  the  plaintiff  would  not  have  been 
entitled  to  recover.  And  this  Court  can  only  reverse 
because  of  errors  affecting  the  merits* 

Affirm  the  judgment. 
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Atbes  vs.  Moultok  &  Bbid. 

1.  JusTicKS  or  THX  Feacis.    Juriidietion  of.    Section  4128,  sec.  2,  con- 

fers jurisdiotion  on  Justices  of  the  Peace,  over  all  unsettled  accounts, 
obligations,  contracts,  or  other  evidences  of  debt,  where  the  amount 
does  not  exceed  two  hundred  and  fifty  dollars. 

2.  Charge  of  the  Oouri.    The  Court  below,  in  delivering  his  charge  to  tbe 

jury,  stated  to  them,  that,  "from  the  facts  as  proven  in  this  case,  the 
plaintiffs  are  entitled  to  recover  of  the  defendants  the  sum  sued  for;" 
thus  assuming  to  answer  the  questions  of  law  and  of  fact,  which  was 
an  invasion  of  the  province'  of  the  Jury,  and  a  violation  of  sec.  9, 
article  6,  of  the  Constitution  of  the  State. 


FROM   ROBERTSON. 

This  case  came^  by  appeal,  from  a  Justice  of  the 
Peace,  from  a  judgment  in  favor  of  Moulton  &  Reid,  in 
the  Circuit  Court  of  Robertson  County;  and  at  the  June 
Term,  1866,  the  cause  was  submitted  to  a  jury,  who  ren- 
dered a  verdict  affirming  the  judgment  of  the  Justice  of 
the  Peace ;  from  which  verdict  and  judgment,  the  defend- 
ant appealed  to  this  Court.  Judge  Johk  Alex.  Cahf* 
BELL,  presiding. 

John  E.  Garner,  for  plaintiff  in  error. 

^TAREE  and  JuDD,  for  defendant  in  ^rror. 

Hawkins,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  suit  commenced  by  a  warrant  before  a  Jus- 
tice of  the   Peace   for  the  County  of  Robertson,   on  the 
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7th  day  of  March,  1866,  by  Moulton  &  Reid  V9.  Ajree, 
in  which  the  defendant  iras  summoned  to  answer  the 
plainti&  ^Yor  money  had  and  received  for  their  use  and 
benefit,  to-wit :  two  hundred  and  twenty-two  'dollars  and 
ninety  cents,  with  interest  thereon." 

The  Justice  rendered  a  judgment  against  the  defend- 
ant for  $222.90,  and  costs;  from  which  he  appealed 
to  the  Circuit  Court,  where  the  cause  was  submitted  to 
a  jury,  who  rendered  a  verdict  affirming  the  judgment 
of  the  Justice  of  the  Peace.  Upon  this  verdict,  a  judg- 
ment  was  pronounced  against  the  defendant.  Motions 
in  arrest  and  for  a  new  trial  were  made  and  overruled, 
and  the  defendant  has  appealed  in  error,  to  thb  Court. 

It  is  now  insisted  the  Justice  had  no  jurisdiction 
over  the  amount.  We  do  not  think  this  proposition  can 
be  maintained.  The  record  shows  the  suit  was  founded 
upon  an  account  which  was,  without  objection,  read  to 
the  jury.  By  the  Code,  sec.  4128,  sub-section  1,  the 
jurisdiction  of  Justices  of  the  Peace  extends  to  five 
hundred  dollars,  upon  all  notes  of  hand,  indiscriminate- 
ly, and  upon  indorsements  of  negotiable  paper,  where 
demand  and  notice  are  expressly  waived  in  the  indorse- 
ment; and  by  sub-section  2,  it  extends  ^'to  all  unsettled 
accounts,  obligations,  contracts,  or  other  evidences  of 
debt,  not  embraced  in  the  preceding  sections,  when  the 
amount  claimed  does  not  exceed  two  hundred  and  fifty 
dollars."     We  think  there  is  nothing  in  this  objection. 

It  is  also  insisted,  and  as  we  think,  correctly,  that 
the  charge  of  His  Honor,  the  Circuit  Judge,  is  errone- 
ous. He  said  to  the  jury:  ^^From  the  facts  as  proven 
in  this    case,  the    plaintiffs    are    entitled  to  recover  of 
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the  defendant  the  sum  sned  for;"  thus  assuming  to 
answer  both  the  questions  of  law  and  the  questions  of 
fact.  This  was  a  clear  inyasion  of  the  province  of  the 
jury,  and  a  violation  of  sec.  9,  of  art.  6,  of  the  Con- 
stitution of  the  State,  which  provides  as  follows,  viz: 
^^Judges  shall  not  charge  juries  with  respect  to  matters 
of  fact,  but  may  state  the  testimony  and  declare  the 
law."  While  it  is  thus  competent  for  him  to  state  the 
evidence,  the  facts  to  be  deduced  from  the  evidence 
must  be  left  exclusively  to  the  jury. 

In  the  case  of  Eirtland  vs.  Montgomery,  1  Swan, 
462,  the  Circuit  Judge,  in  his  instructions  to  the  jury 
said:  ^'The  facts  proven  in  this  cause,  are  not  sufficient 
to  entitle  the  plaintiff  to  a  recovery  against  the  de- 
fendant."     This,  it  was  held,   was  error. 

Other  questions  have  been  presented  in  argument; 
but  we  do  not  deem  it  necessary  now  to  express  any 
opinion  touching  them,  inasmuch  as  the  judgment  must 
be  reversed  for  error  in  the  charge  of  the  Court. 

Judgment  reversed,  and  the  cause  remanded. 
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Thomas  Smith,  Ex%  vs.  W.  H.  Wilehtsok  et  aU. 

PLXADnra.  Deelaratvm  on  a  OomtahUt  Bond.  In  an  action  against  a 
€k>nBtable  and  his  secnritiea  upon  hia  official  bond,  it  is  sufficient  to 
allege  generally,  that,  from  time  to  time,  he  received  divers  sums  of 
money,  amounting  to  a  certain  sum — ^not  stating  on  what  particular 
days,  or  from  any  named  person — and  hath  not  accounted  with  or 
paid  over  the  same. 


ntOM  DAVIDSON. 


At  the  May  Term,  1867,  the  Court  below  sustained 
the  demurrer  of  the  defendant  to  plaintiff's  declaration; 
from  which  the  plaintiff  appealed.  Judge  M.  M.  Bbi- 
SN,  Sb.,  presiding. 

John  C.  Thompson,  for  plaintiff  in  error. 
M.  M.  Bbdsn,  Jr.,  for  defendant  in  error. 

Shaceelfobd,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  covenant,  brought  in  the  Cir- 
cuit Court  of  Davidson  County,  against  the  defendant 
and  sureties,   as  a  constable* 

The  declaration  alleges,  that  WOkinson  was  duly 
elected  constable  of  District  No.  9,  of  Davidson  County; 
and  qualified  by  giving  bond,  with  the  other  defendants 
as  his  sureties,  on  the    6th  day  of   March,   1854;    and 
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he  served  to  the  full  end  of  the  term  of  his  office, 
and  that  daring  the  last  six  months  of  his  said  term 
of  office,  and  by  yirtae  of  his  said  office,  he  collected 
the  sum  of  (675.20,  for  the  plaintiff,  who  was  then 
alive,  and  entitled  to  receive  the  same. 

The  terms  and  conditions  of  the  bond  are  set  forth, 
that  he,  the  said  Wilkinson,  would  faithfully  discharge 
the  duties  of  his  office,  and  pay  over  and  account  for 
all  money  collected  by  virtue  of  his  office,  to  the  per- 
son or  persons  authorized  to  receive  the  same. 

The  declaration  avers  the  said  Wilkinson  failed  and 
refused  to  pay  over  the  same,  either  to  the  testator  in 
his  life  time,  or  to  the  plaintiff,  since  his  death.  The 
defendants  demurred  to  the  declaration,  and  assigned  as 
causes  of  demurrer,  that  the  claim,  as  alleged,  collected 
by  the  constable,  is  not  sufficiently  described,  and  that 
the  defendants  are  entitled  to  know  by  the  pleadings, 
what  claim  was  collected,  so  they  can  make  their  de- 
fense. The  Court  sustained  the  demurrer,  from  which 
the  plaintiff  appealed* 

The  question  presented  for  our  consideration,  is,  Are 
the  facts  stated  with  sufficient  certainty  in  the  declara- 
tion to  maintain  the  action?  We  think  they  are. 
The  rule,  as  to  the  mode  of  stating  facts,  is,  that  they 
must  be  set  forth  with  certainty;  that  is,  a  clear  and 
distinct  statement  of  the  facts  that  constitute  a  cause  of 
action:  Chitty  on  Pleadings,  283.  Less  certainty  is 
required,  where  the  law  presumes  the  knowledge  of  the 
facts  is  more  properly  or  particularly  in  the  opposite 
party. 
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In  the  case  under  consideration,  the  plaintiff  avers 
the  defendant  collected  the  sum  of  money  complained 
of  in  the  declaration;  The  knowledge  of  the  fact  ex- 
isted with  the  defendant,  and  the  breach  assigned  is, 
that  he  refused  to  pay  it  over  according  to  the  terms 
and  conditions  of  his  bond.  It  was  held  in  a  suit  on 
an  administrator's  bond:  it  is  sufficient  for  a  plaintiff 
to  state  that  goods,  chattels  and  sums  of  large  amount, 
had  come  into  the  hands  of  the  administrator,  which 
he  had  converted  to  his  own  use,  '  the  creditor  not 
being  presumed  to  know  precisely  what  assets  the  ad- 
ministrator had  received — ^this  fact  lying  more  properly 
in  the  knowledge  of  the  defendant:  18  Johnson's  Re- 
ports,  437. 

Mr.  Chitty,  in  his  work  on  Pleading,  285,  says: 
^Where  the  subject  comprehends  a  multiplicity  of  matter 
and  a  great  variety  of  facts,  then,  in  order  to  avoid 
perplexity,  the  law  allows  general  pleading  and  charg- 
ing in  a  declaration,  that  a  party  has  not  accounted 
for  sums  of  money  he  received,  in  any  particular  ca« 
pacity,  from  time  to  time.  It  is  sufficient  to  allege, 
generally,  that,  from  time  to  time,  he  received  divers 
sums,  amounting  to  a  certain  sum — not  stating  on  what- 
particular  days,  or  from  named  persons — and  hath  not 
accounted,"  etc.  See  also,  on  this  point,  Stephens  on 
Pleading,  256,   and  the   authorities  cited. 

We  think,  in  this  case,  the  averments  are  sufficiently 
specific:    The  defendant  is  alleged  to  have  collected  the 
money,    as  constable,    belonging    to     plaintiff's    testator 
which  he    failed    and    refused    to    pay.      The  knowledge 
from   whom    he    collected    the    money,    rests    with    him 
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sufficient  to  enable  him   to   make  his  defense,  if  he  col- 
lected the   same. 

The  Oircuit  Judge  erred  in  sustaining  the  demurrer. 
The    judgment    will    be    reversed,  and  the  cause    re- 
manded. 


Jane  E.  Grubbs  vs.  0.  C«  Grbeb. 


1.  Bill  ot  Exceptions.    JiimUu  of  the  (hitrt  need  not  ehow  that  they 

were  signed.  To  make  a  bill  of  exceptions  a  part  of  the  record,  the 
minutes  of  the  Court  need  not  show  that  they  were  signed  and  seal- 
ed, and  made  a  part  of  the  record.  Section  2968  of  the  Code,  pro 
vides,  that,  "the  truth  of  the  case  being  fairly  stated  in  the  bill  of 
exceptions,  the  Judge  shall  sign  the  same ;  which,  thereupon,  be* 
comes  part  of  the  record  in  the  cause,  v 

2.  Sals  ot  Propsbty.    Poeseeevon  of  bargainor  afUr  tlk/e  %aXe  not  Jraudu- 

lent,  only  prima  facie.  Onus  oj  proqf.  In  the  sale  and  purchase  of 
property  for  a  fair  and  adequate  consideration,  if  the  object  of  the 
purchaser  is  to  let  the  property  remain  in  the  hands  of  bargianor, 
this  would  ,not  constitute  the  sale  fraudulent.  The  rule  is,  that,  if 
the  possession  remain  with  the  seller,  after  an  absolute  sale^  it  is 
prima  facie,  fraudulent,  and  the  onus  of  proof  is  upon  the  purchaser 
to  show  that  the  transaction  was  fair  and  bona  fide. 

3.  Sams.    Same,    The  fact  that  the  purchaser  had  no  use  for  the  prop- 

erty purchased,  is  not,  in  itself^  an  evidence  of  fraud.  Under  some 
circumstances,  it  may  engender  a  suspicion,  but  it  will  not  be  pro- 
nounced to  be  fraudulent 


FBOH  BOBEBTSON. 


This  cause  was  submitted  to  a  jury  at    the   October 
Term,  1867,    who    returned    a  verdict    in   favor  of  the 
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defendant  Crreer,  for  the  value  of  the  property  re- 
plevied, on  which  there  was  a  judgment  pronounced, 
and  an  appeal  bj  the  plaintiff.  Jndge  M.  M.  BRiEiry 
presiding,  by  interchange. 

JoHH  E.  Garneb,  for  Gmbbs. 

LowB,  for  Greer, 

Shaceblfori),   J.y  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin,  brought  by  the  plain- 
tiff against  the  defendant,  in  the  Circuit  Court  of  Rob- 
ertson County,  to  recover  the  possession  of  various  arti- 
cles of  personal  property.  The  writ  was  executed,  and 
the  property  delivered  to  plaintiff.      The  cause  was  tried 

by  a  jury,  at  the   Term,   1867,  of   the   Circuit 

Court,  and  resulted  in  a  verdict  for  the  defendant.  The 
proof  is  very  voluminous,  and  it  is  only  necessary  to 
state  so  much  of  it  as  will  be  requisite  to  understand 
the  principles  involved. 

P.  H.  Williams,  the  brother  of  the  plaintiff,  was  in- 
debted to  her  in  the  sum  of  $980,  evidenced  by  note, 
dated  June,  1862,  due  one  day  after  date;  the  consid- 
eration of  which  was  a  negro  slave,  valued  at  $750,  a 
horse  at  $75,  the  balance  loaned  money.  Williams,  on 
the  19th  of  April,  1865,  sold  to  plaintiff  the  property 
replevied,  consisting  of  mules,  cattle  and  household  fur- 
niture, wheat  and  pork,  for  which  she  executed  to  him 
the  following  receipt,  on  the  back  of  the  note:  "Re- 
ceived on  the  within  note  (800,  in  household  furniture, 
11 
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farming  utensils,  wheat,  &c.,  &c.,  August  19th,  1865." 
He  executed  to  her  a  bill  of  sale  for  the  property. 
Williams  was  in  embarrassed  circumstances.  The  plain- 
tiff, having  no  special  use  for  the  property,  left  it  on 
the  place,  in  the  possession  of  Williams.  The  plaintiff 
was  in  easy  circumstances.  Williams  was  living  on  the 
farm  of  the  plaintiff,  and  never  set  up  any  claim  or 
title  to  the  property;  he  used  a  part  of  it  for  his 
family,  sold  some  of  the  cattle,  made  bacon  of  the  pork 
hogs,  and  sold  about  800  pounds,  and  bought  groceries 
for  his  family,  and  a  part  of  the  wheat.  The  prop- 
erty not  used  remained  upon  the  farm  until  it  was 
seized  upon  by  the  defendant,  as  a  constable,  to  satisfy 
various  executions  in  his  hands  against  Williams,  from 
whom  the  plaintiff  had  purchased  the  property. 

A  motion  for  a  new  trial  and  in  arrest  of  judgment, 
was  entered  and  overruled;  to  which  the  plaintiff  ex- 
cepted, and  tendered  a  bill  of  exceptions,  which  were 
signed  and  sealed  by  the  Judge,  and  made  a  part  of 
the  record.  The  signing  and  sealing  the  bill  of  ex- 
ceptions in  this  case,  was  not  entered  upon  the  minutes 
of  the  Court.  An  appeal  was  prayed  and  granted  to 
this  Court. 

Several  questions  have  been  discussed  in  argument: 
Fir9ty  It  is  insisted  for  the  defendant,  it  not  ap- 
pearing on  the  minutes  of  the  Court  the  bill  of  ex- 
ceptions was  signed  and  sealed,  and  made  a  part  of  the 
record,  it  does  not  become  a  part  thereof.  We  do 
not  think  so.  By  the  provisions  of  sec.  2968,  of  the 
Code,  it  is  made  a  part  of  the  record.  That  section 
provides:     The  truth  of  the  case  being  fairly  stated  in 
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the  bill  of  exceptions,  the  Judge  shall  sign  the  same, 
which,  thereupon  becomes  a  part  of  the  record  in  the 
eanse.  This  section  is  conclusive  of  the  question.  It 
10  the  usual  formula,  to  enter  upon  the  minutes  the 
action  of  the  Court,  but  it  is  not  necessary  to  do  so 
to  make    the  bill    of    exceptions  a   part  of   the  record. 

Second^  It  is  insisted  for  the  plaintiff,  that  part  of 
His  Honor's  charge  is  erroneous  in  which  he  instructed 
the  jury,  if  the  sale  was  for  a  fair  and  adequate  con- 
consideration,  yet,  if  the  object  of  the  plaintiff  was  to 
let  the  property  remain  in  the  possession,  and  to  be 
controlled  by  Williams,  it  would  be  fraudulent.  We 
think  this  instruction  is  erroneous.  It  is  a  clear  mis- 
application of  the  principle.  Where  property  is  conveyed 
in  trust  to  secure  the  payment  of  a  debt,  and  the 
deed  contains  articles  consumable  in  their  use,  the  con- 
veyance is  void  as  to  the  creditors  of  the  maker  of 
the  deed.  The  rule  does  not  apply  where  there  is  an 
absolute  sale  of  property.  If  the  debtor  retain  posses- 
sion, it  is  prima  facte  fraudulent.  The  ontis  of  proof 
is  on  the  purchaser,  to  show  that  it  is  fair  and  bona 
fide.  It  cannot  alter  the  rule  of  law,  if  the  purchaser, 
for  motives  of  kindness  or  affection  for  a  relative,  per- 
mit the  property  to  remain  in  the  possession  of  a  debtor. 
It  is  sufficient  to  hold  it  prima  facie  fraudulent,  and 
permit  the  ptirchaser,  in  the  contest  with  the  creditor, 
to   show  it  bona  fide. 

To  hold  it  a  fraud  per  «e,  would  prevent  the  exercise 
of  the  kind  and  benevolent  feelings  of  those  in  pros- 
perous circumstances,  to  their  unfortunate  friends  and 
relatives,  whom  they  are  willing  to  assist.      If  the  sale 
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is  absolute  and  bona  fide^  it  can  make  no  difference  to 
the  creditor  what  disposition  the  purchaser  makes  of  the 
property.  No  principle  of  the  law  has  been  more  clearlj 
and  definitely  settled  than  the  one  under  consideration. 
In  the  case  of  Collins  vs.  Thompson,  8  Yer.,  475,  the 
English  and  American  authorities  were  examined  and 
reviewed,  and  the  principle  clearly  settled,  that,  upon 
the  sale  of  goods  absolute,  if  possession  does  not  accom- 
pany and  follow  the  sale,  it  is  prima  fade  fraudulent ; 
that  the  (mu%  of  proof  is  on  the  purchaser,  to  show 
the  sale  was  fair  and  for  an  adequate  consideration. 
The  Court  say:  ^^This  rule  here  comports  with  the  un- 
derstanding and  nature  of  society."  The  principles  have 
been  re-affirmed  and  recognised  in  repeated  decisions  of 
this   Court. 

Thirdj  We  think  His  Honor  erred  in  that  part  of 
his  instructions  to  the  jury,  in  which  he  stated,  if  the 
plaintiff  had  no  use  for  the  property  it  would  be  a 
presumption  of  fraud.  It  may,  under  some  circumstan- 
ces, awaken  a  suspicion,  but  it  is,  of  itself,  no  evi- 
dence of  fraud.  We  apprehend  no  case  can  be  found 
where  it  has  been  held  to  be  fraudulent  where  a  per- 
son purchased  property  for  which  he  had  no  particular 
use.  Other  questions  have  been  discussed;  but  in  the 
view  we  have  taken  of  the  case,  it  is  unnecessary  to  ex- 
press any  opinion    upon   them. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded. 
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TiTLX.  Entries.  OranU.  The  long  established,  and  well  settled  rule  of 
law  in  this  State,  is,  that  the  elder  legal  entry,  and  younger  grant, 
is  the  superior  title  to  the  older  grant  and  younger  entry. 


FROM   HUMPHRETS. 


At  the  March  Term,  1860,  this  case  was  snbmitted 
to  a  jury,  who  rendered  a  verdict  in  favor  of  the  de- 
fendant, and  upon  a  motion  for  a  new  trial  being  over- 
ruled, the  plaintiff  appealed  to  this  Court.  Judge  Wm. 
Fitzgerald,    presiding. 

JosiAH  R.   Hubbard,  for   plaintiff  in  error. 

,  for  defendant  in   error. 

Harrison,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment,  which  was  tried  at 
the  March  Term,  1861,  before  the  Hon.  Wm.  Fitzger- 
ald. There  was  a  verdict  for  the  defendant;  and  upon 
a  motion  for  a  new  trial  being  overruled,  the  plaintiff 
appealed  in  error  to  this   Court. 

The  plaintiffs,  who,  except  James  Little,  are  heirs-at- 
law  and  next  of  kin  of  James  H.  Martin,  deceased, 
brought  their  action  of  ejectment  in  the  Circuit  Court 
of  Humphreys  County,  on  the  20th  day  of  March,  1860, 
to  recover   from  the  defendant  150   acres  of   land,   cov- 
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ered  bj  the-  entry^  and  grants  relied  upon,  respectiyelj, 
by  the  plaintiff  and  the  defendant. 

At  the  July  Term,  1860,  after  the  issue  was  made 
up,  there  was  an  order  for  a  survey  of  the  premises, 
and  an  order  that  the  plaintiff  be  allowed  to  join  in  a 
demise,  and  ^^file  the  same"  in  their  name,  jointly  with 
Isaac  Little.  This  was  done,  and  an  issue  made  up  on 
the  demise  or  amended  declaration.  The  plaintiff  read 
and  relied  upon  a  grant  from  the  State,  issued  on 
the  25th  of  November,  1841,  to  James  H.  Martin 
and  Isaac  Little;  and  an  entry  dated  October,  15, 1832, 
in  the  name  of  said  Martin ;  and  a  survey  for  said  Mar- 
tin, dated  27th  November,  1838 ;  and  said  Martin's 
transfer  to  said  Little,  of  the  plat  and  certificate,  in 
which  latter,'  said  Martin  directed  the  grant  to  issue  in 
the  names,  jointly,  of  said  Martin  and  Little ;  which 
entry  survey  and  grant,  was  for  5,000  acres,  and  cov- 
ered the  150  acres  in  controversy.  The  plaintiffs  also 
introduced  the  depositions  of  Elizabeth  Box  and  Mar- 
tha Powers,  showing  that  the  plaintiffs,  except  Isaac  Lit- 
tle, were  the  heirs-at-law  of  James  H.  Martin,  the  ages 
of  some  of  the  plaintiffs,   etc. 

The  deposition  of  Martha  Powers,  also  shows  that 
Richmond  Powers  built  a  house  on  the  land  in  contro- 
versy, and  moved  into  it  and  took  possession,  under 
John  Lane,  about  the  last  of  May,  or  first  of  June, 
1853. 

The  record  shows  that  the  defendant  was  in  posses- 
sion of  a  part  of  the  land  covered  by  the  grant  of 
the  plaintiffs. 

The   defendant  then  read  a  grant  from  the   State  to 
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said  John  Lane,  for  the  150  acres,  dated  the  15th  day 
of  May,  1837,  purporting  to  be  based  on  an  entry 
made  the  15th  day  of  March,  1836,  and  a  survey  dated 
the  10th  February,   1837. 

The  Court  instructed  the  jury  as  follows:  ^^That 
the  younger  entry  and  older  survey  and  grant,  would 
overreach  the  elder  entry  and  younger  survey  and  grant 
of  the  plaintiffs,  and  that  upon  the  face  of  the  title* 
papers  before  the  jury,  the  Court  was  of  the  opinion 
that  the  defendant  had  the  superior  title,  and  that  the 
jury  ought    to  find    for   the   defendant." 

There  was  a  verdict  for  the  defendant,  a  motion  for  a 
new  trial  overruled,  and  an  appeal  in  error  to  this  Court. 

We    think   the  charge  of    His    Honor  is    erroneous. 

The  rule  has    been   long  and  well  settled  in  this   State, 

that  the  elder  legal    entry    and    younger    grant,   is   the 

superior  title  to    the    older    grant    and    younger    entry : 

Anderson  vs.   Cannon,   1    Cooke's   Reports;   Donnigan  vs. 

Taylor,   6  Hump.,   501. 

There  is  nothing  in  the  question  of  hiattu  suggested 

in  argument.  In  5  Sneed,  217,  it  was  held  that  the 
Act  of  the  Legislature,  extending  the  time  to  obtain 
certificates  of  survey,  granted  North  and  East  of  the 
Congressional  reservation  line,  and  North  of  the  Ten- 
nessee river,  was  a  perfect  chain  of  Acts,  overlapping 
each  other  up  to  the  Act  of  the  24th  October,  1835, 
which  extends  the  further  time  of  two  years,  for  ob- 
taining grants,  and  the  further  time  of  fifteen  months 
from  and  after  the  8th  October,  1835,  or  until  the 
rise  of  the  General  Assembly  of  1837-8,  for  making 
surveys    and  returning  plats    of  all  entries  made    under 
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Act  of  1828,  ch.  49,  and  Acts  subsequent  thereto. 
The  Act  of  1837-8,  extending  the  time  for  obtaining 
grants  for  two  years  from  the  end  of  that  session, 
was  passed  on  the  29th  Not.,  1837;  and  on  the  28th 
Nov.,  1839,  An  Act  was  passed  extending  the  time 
for  obtaining  grants  on  entries  made  before  that  time. 
The  grant  relied  on  by  the  plaintiff  issued  on  the  25th 
Nov.,  1841,  three  days  before  the  time  given  in  the 
Act  of  28th  Nov.,   1839,  expired. 

The  judgment  of  the   Court  below  is    reversed,    and 
the  cause  remanded. 


Philip  Bream,  Adm'r,     vs.  B.    L.  Brown  et  ah. 

• 

1.  Trespass.    It^uriu  to  feme  coverts.   Action  by  personal  repreMeniativea 

Code,  see.  229.  Where  a  /erne  covert  receives  a  personal  wrong  or 
injuries,  she  may  maintain  an  action  jointly  with  her  husband 
against  the  wrong-doer,  in  the  event  death  does  not  ensue  from 
the  wrong  or  injury.  But  should  death  ensue  A*om  such  negligent 
acts  or  wrongs,  the  right  of  action  will  not  he  extinguished,  hut  will 
pass  to  her  personal  representatives,  under  and  by  virtue  of  sec.  229 
of  the  Code. 

2.  Case  in  Judgment.    Mrs.  Bream,  plaintiff  intestate,  being  sick,  sent 

a  written  prescription,  prepared  by  a  physician,  for  dertain  medicines^ 
to  the  defendants,  who  were  druggists  and  prescriptionists.  Svans, 
a  clerk  of  the  other  defendants,  prepared  the  prescription  so  negli- 
gently and  carelessly,  that  he  mixed  other  medicines  that  were 
poisonous,  which  were  taken  by  the  intestate ;  fVom  the  effects  of 
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which,  she  died.  Held,  that  the  personal  representatiye  of  Mrs.  Bream 
could  maintain  an  action  against  the  defendants,  for  the  wrong  and 
injories  to  the  intestate. 


FROM     DAVIDSON. 


At  the  May  Terniy  1866,  this  case  was  dismissed 
upon  the  demurrer  of  the  defendants,  and  an  appeal 
was  taken  to  this  court  bj  the  plaintiff.  Judge  John 
M.  Lea,  presiding. 

Edward  H.   East,  for  plaintiff  in  error. 

BussEL  Houston  and  John  Spurlock,  for  defendants 
in  error. 

Shackblfobd  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass,  brought  in  the  Gir- 
cuit  Court  of  Davidson,  by  the  plaintiff  in  error,  as  ad- 
ministrator of  his  wife,  for  the  use  of  himself,  Catha- 
rine Bream  and  Bridget  Bream,  minor  children  of 
Bridget  Bream,  dec'd,  against  B.  L.  Brown,  J.  P.  Forbes 
and  W.  E.  Evans.  The  gravamen  of  the  charge  is, 
that  the  defendants  were  druggists,  and  prescriptionists 
in  the  City  of  Nashville,  and  the  plaintiff's  intestate, 
being  sick,  applied  to  them  for  a  medicine,  having  a 
written  prescription  from  a  physician,  for  the  medicine 
known  as  Colycinth;  and  the  defendant  Evans,  the 
clerk  and  the  agent  of  the  defendants.  Brown  and 
Forbes,  in  preparing  and  mixing  up  said  prescription, 
did  it  so  carelessly  and  negligently,  that  he  mixed  up 
and    prepared    other    medicines,    which    were    poisonous, 
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and  which  were  taken  by  the  intestate,  from  which 
she  died.  The  damages  were  laid  at  twenty  thousand 
dollars  in  the  declaration;  a  demurrer  was  filed  to 
the  declaration,  which  was  allowed  by  the  Court,  and 
the  suit  dismissed;  from  which  ruling  of  the  Court 
the  plaintiff  in  error  has  appealed  to  this   Court. 

The  important  and  only  question  presented  for  our 
consideration  is,  whether  this  action  can  be  maintained* 
Sec.  2291,  of  the  Code,  provides  as  follows:  "The 
right  of  action  which  a  person  who  dies  of  injuries 
received  from  another,  or  whose  death  is  caused  from 
the  neglegent,  acts  or  omissions  of  another,  would 
have  had  against  the  wrong-doer,  in  case  death  had 
not  ensued,  shall  not  abate,  nor  be  extinguished  by 
his  death,  but  shall  pass  to  his  personal  representatives, 
for  the  benefit  of  his  widow  or  his  next  kin,  free 
from  the  claims  of  creditors.*'  This  section  and  the 
section  following,  2292  of  the  Code,  embody  the  pro- 
visions of  An  Act  passed  the  1st  of  February,  1850. 
By  the  common  law,  all  personal  actions  for  wrongs 
or  injuries,  abated  by  the  death  of  the  party.  To 
remedy  this  and  throw  the  protecting  power  of  the 
law,  around  the  citizen,  the  Act  of  Ist  February,  1850, 
was  passed,  which  enacts  that,  "In  all  and  every  case 
where  any  person  shall  come  to  his  death  by  injuries 
received  from  another,  whether  the  same  were  inflicted 
feloniously  or  not,  for  which  injuries,  in  case  death 
had  not  resulted,  an  action  of  damages  would  lie  at 
law,  the  personal  representative  of  the  person  thus  killed, 
shall  have  the  right  to  institute  a  suit  for  the  dama- 
ges in  either  of  the  Circuit  Courts  in  the  State,''   etc. 
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In  codifying  the  laws  of  the  State,  the  proyisions 
of  this  Act  were  carried  into  the  Code,  in  sections 
2291  and  2292.  The  language  of  sec.  2291  is  broad 
and  comprehensiye  in  its  terms.  The  intention  of  the 
Legislature  was,  to  protect  the  life  of  the  citizen,  by 
giving  compensation  in  damages  against  the  party,  for 
the  commission  of  wrongful  or  negligent  acts.  The 
increased  facilities  for  travel  by  railroad  and  steamboat, 
the  negligent  conduct  of  those  entrusted  with  the  lives 
of  the  passengers,  with  the  frequently  recurring  acci- 
dents, which  resulted  so  often  in  the  destruction  of  , 
human  life,  forced  the  Legislature  to  pass  laws  giving 
the  right  of  action  for  injuries  inflicted.  The  Act  of 
1850  was.  passed,  altering  the  common  law,  and  giving 
the  right  to  sue  to  the  personal  representative,  in  the 
ease  of  death.  In  the  construction  and  meaning  of  the 
section  of  the  Code,  and  the  rights  under  it,  we  must 
look  to  the  intention  of  the  Legislature,  and  give  to  the 
words  all  possible  meaning  which  is  consistent  with  the 
language  used.  In  the  sections  of  the  Code  under 
consideration,  the  most  comprehensive  words  are  used  to 
express  the  intention.  In  giving  the  right  of  action,  all 
and  every  individual  is  embraced  in  the  word  person. 

It  is  insisted  that  the  word  person,  in  this  sec* 
tion  of  the  Code,  does  not  include  the  wife,  as  this 
section,  by  its  terms,  means  the  deceased  must  have 
left  a  widow,  and  next  of  kin;  that  section  2291  is 
explained  by  sec.  2292;  that  in  the  term  next  of  kin, 
in  the  last  section  referred  to,  the  language  is:  ^'The 
action  may  be  brought    by  the   personal    representative 
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of  the  deceased,  for  the  benefit  of  the  widow  and  chil- 
dren; and,  if  he  decline  it,  the  widow  and  children 
maj  bring  it;''  that  sec.  2291  means  the  right  of 
action  which  a  man  whose  death  is  caused  by  the 
wrongful  act  of  another,  shall  not  abate  if  he  has  a 
wife  and  children;  in  that  eyent,  the  right  of  action 
will  pass  to  the  personal  representatives  for  their  benefit. 
In  other  words,  that  the  statute  provides  for  the  death 
of  a  man  and  not  a  woman. 

To  this  construction  of  sec.  2291,  we  cannot  assent. 
To  ascertain  the  intention  of  the  Legislature,  in  con- 
struing a  statute  of  doubtful  meaning,  it  is  well  settled 
that,  for  the  purpose  of  arriving  at  the  legislative  in- 
tent, all  Acts  on  the  same  subject  matter  are  to  be 
taken  together  and  examined.  In  order  to  arrive  at  the 
true  meaning,  when  there  are  different  statutes  in  pari 
materia^  though  made  at  different  periods  or  expired, 
shall  be  taken  and  construed  together  as  explanatory: 
Sedgewick  on  Cons,  and  Stat.  Law,  247;  20  Johnson, 
736. 

Apply  this  principle  to  the  construction  of  sec.  2291 
of  the  Code.  By  the  Act  of  February  1,  1850,  the 
right  of  action  was  given  in  all  and  every  case,  where 
any  person  should  come  to  his  death  by  injuries  received 
from  another,  whether  feloniously  inflicted  or  not,  and  for 
which,  in  case  death  had  not  resulted,  an  action  for  dam- 
ages would  lie,  the  personal  representatives  shall  have  the 
right  to  bring  the  suit. 

It  will  be  seen  by  this  Act  of  February  1,  1850,  that 
a  new  cause  of  action  was  created,  unknown  to  the  com- 
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mon  law.  The  temui  of  sec.  2291  of  the  Code,  are: 
"The  suit  shall  not  abate,  nor  be  extinguished;"  thereby 
pying  the  personal  representatiye  the  right  to  bring  the 
suit;  and,  if  he  decline  it,  the  widow  and  children  may 
institute  the  action.  It  is  insisted  that  this,  being  an 
action  unknown  to  the  common  law,  should  not  be  ex- 
tended beyond  the  plain  import  and  meaning  of  the 
words  of  the  section. 

We  admit  the  correctness  of  the  principle.  The  Ian* 
goage  is  very  broad ;  the  word  person  being  used,  includes 
all  classes,  and  eyery  one  is  embraced,  who,  if  death  had 
not  ensued,  could  have  maintained  an  action.  Section 
2291  gives  the  right  of  action,  and  section  2292  provides 
the  remedy.  Could  the  wife,  in  this  case,  have  sued,  if 
she  had  survived  the  injury  and  permanent  ill-health  re- 
sulted? By  the  common  law,  the  wife  could  not  sue 
alone — she  had  to  join  with  her  husband — ^if  the  husband 
died,  the  right  survived  to  her.  By  provision  of  section 
2291,  if  a  person  injured  had  a  right  to  sue,  the  action 
shall  not  abate,  ^y  reason  of  the  coverture,  the  wife 
cannot  sue  alone — she  must  join  with  her  husband;  but 
the  right  of  action  springs  from  and  out  of  her — the 
husband  is  the  means  by  which  that  right  is  enforced. 
As  in  the  case  of  infants,  who  must  sue  by  their  guardian 
or  next  friend,  and  so  in  all  the  relations  of  life,  where 
persons  are  under  disabilities.  The  injury  inflicted  was 
to  the  wife.  Can  it  be  doubted,  that  if  she  had  lived, 
she  could  have  maintained  the  action? 

The  proposition  is  too  plain  for  argument.  The  courts 
are   alike   open   to  the  wife,  as  well  as  to  the  husband. 


174  NASHVILLE : 


Philip  Bream,  Adm'r,  vs.  B.  L.  Brown  ct  ala. 

Where  their  rights  are  not  antagonistic,  they  most  join; 
bnt  where  they  are  opposed,  the  law  gives  the  remedy. 
If  the  wife  in  her  life-time,  jointly  with  her  husband, 
commence  an  action  for  wrongs  and  injuries  done  her,  by 
sec.  2846  of  the  Code,  if  she  die,  the  suit  would  not 
abate.  The  provisions  of  that  section  are,  that  no  civil 
action,  whether  founded  on  wrongs  or  contracts,  except 
wrongs  affecting  the  character,  shall  abate  by  the  death 
of  either  party.  In  cases  where  the  husband  and  wife 
sue  for  wrongs  or  injuries  inflicted  on  the  wife,  and  she 
die,  the  action  must  be  revived  in  the  name  of  the  per- 
sonal representative.  Upon  that  being  done,  the  husband 
is  no  longer  a  necessary  party,  and  the  suit  is  prosecuted 
in  the  name  of  her  personal  representative:  50  Maine 
Rep.,  87.  In  that  case,  the  Court  say:  ^^The  husband 
is  but  the  enabling  party,  not  the  actor.  He  is  only  re- 
quired to  join  by  reason  of  his  relation.  He  may  be 
likened  to  a  guardian  in  whose  name  the  action  is  brought 
for  the  ward.  The  husband  being  a  mere  nominal  party, 
a  side-supporter,  having  no  right  to  be  in  the  writ,  ex- 
cept as  the  aid  and  supporter  of  his  wife,  and  as  one  with 
her,  she  dies,  he  may,  therefore,  withdraw,  and  allow 
her  administrator  to  come  in."  The  wife,  then,  having 
the  right  of  action  to  sue  for  wrongs  and  injuries  inflicted, 
the  husband  being  only  the  supporter  or  means  by  which 
the  right  is  enforced,  she  is  a  person  within  the  meaning 
of  sec.  2291  of  the  Code. 

To  hold  that  the  Legislature  did  not  intend  to  embrace 
the  wife  in  this  section,  would  be  giving  a  narrow  and 
close  construction  not  contemplated  by  the  framers  of  the 
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law.  Can  it  be  held,  consistently  with  our  views  of  right, 
that  those  we  most  love  and  cherish,  who  give  life  and 
light  to  our  homes;  who  nurtured  us  in  our  infancy; 
who  lean  upon  us  in  our  manhood,  and  look  to  us  for 
protection,  and  who  are  infinitely  our  superiors  in  all  the 
higher  affections  of  our  nature,  are  excluded  from  the 
provisions  of  a  law,  the  object  and  purpose  of  which  was 
to  protect  human  life?  It  would  be  a  libel  on  the  Leg- 
islature, and  a  reflection  upon  the  civilization  of  the  State. 
We  are  of  opinion,  that  the  wife  is  embraced  in  the  pro- 
visions of  sec.  2291  of  the  Code;  that  she  would,  if  she 
liad  lived,  have  had  the  right  of  action  jointly  with  her 
husband  for  the  wrong  or  injury  done  her;  and  having 
died,  that  the  right  passed  to  her  personal  representative. 

We  are  sustained  in  this  view  of  sec.  2291  of  the 
Code,  by  the  decisions  of  the  Courts  of  New  York,  Illi- 
nois and  Ohio,  where  acts  of  similar  import  have  been 
passed,  and  received  a  judicial  construction:  21  Barber, 
245;  28  Barber,  41;  16  New  Tork,  482;  24  New  Tork, 
471;    18  111.,  858;   7  Ohio,  885.     See,  also,  5  Wallace,  90. 

The  Circuit  Judge  erred  in  sustaining  the  demurrer  to 
the  declaration.  The  judgment  will,  therefore,  be  re- 
versed, and  the  cause  remanded. 
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Bake  of  Tbknesseb  vs.  G.  W.  Woodson  et  al. 

1.  Baku:  ov  Tikkbssex,  ▲  Public  Oobfobatioh.     When  Located  can- 

not be  removed  except  by  the  Legitlature,  The  Bank  of  Tennessee  is  a 
public  corporation;  its  charter  is  a  general  law,  and  all  persons 
within  the  State  are  prosumed  to  know  the  purposes  of  its  creation; 
the  nature,  character,  and  extent  of  its  powers.  The  principal 
Bank  and  branches  were  located  at  certain  points  designated  by  the 
Legislature,  and  could  only  be  removed  by  the  power  that  located 
them. 

2.  Bamb.    Direeiort  of  the  Bank,  no  power  to  remove  the  aeeett.    The  pow- 

ers of  the  President  and  Directors  of  the  Bank  being  limited  within 
the  scope  of  the  authority  conferred  by  its  charter,  they  could  not 
remove  the  assets  of  the  Bank  to  points  not  designated  by  law,  for 
purposes  not  contemplated  by  the  Legislature,  and  not  within  the 
legitimate  scope  of  the  charter. 

8.  Bamx.  The  Act  of  the  Legielatwre  paeeed  July,  1861,  void.  Confederate 
Treaeury  notee.  The  Act  of  the  Legislature,  passed  July,  1861,  au- 
thorizing the  Bank  of  Tennessee  to  receive  and  pay  out  Confede- 
rate Treasury  Notes,  having,  by  the  fifth  section  of  the  Schedule  of 
the  Amended  Constitution,  been  declared  unconstitutional,  null  and 
void  from  the  beginning,  cannot  be  relied  upon  as  authorizing  a 
Cashier  of  the  Bank  to  receive  it  in  discharge  of  debts  due  the 
Bank. 

4.  Commercial  intebcotjrbb  with  insusbecttonaby  States  fbo- 

HiBiTED.  B^  the  Act  of  Congress,  approved  July  18th,  1861,  all 
commercial  intercourse  was  prohibited  between  the  States  declared 
to  be  in  insurrection,  and  the  citizens  of  other  States  and  parts  of 
States  of  the  United  States ;  and  such  intercourse  was  to  remain  un- 
lawful until  such  insurrection  shall  cease  or  have  been  suppressed. 

5.  Case  ik  jttbqmeht.    In  February,  1862,  the  Branch  of  the  Bank 

of  Tennessee,  at  Clarksville,  was  the  owner  of  three  promissory  notes 
given  by  Woodson ;  one  of  which  was  in  the  hands  of  an  Attorney 
for  collection.  On  the  approach  of  the  national  forces  upon  Clarks- 
ville, the  Cashier  removed  all  the  assets  of  the  Bank  to  Chattanooga^ 
and  afterwards  to  Georgia.  Prom  the  first  of  January,  1868,  until 
the  close  of  the  war,  Clarksville  was  permanently  occupied  by  the 
Federal  army.  In  July,  1868,  Woodson,  who  was  a  citizen  of  the 
City  of  Clarksville,  and  residing  there,  sent  an  agent  to  Chattanooga* 
who  paid  the  notes  held  by  the  Bank  in   Confederate  Treasury 
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Notes,  taking  up  the  two  notes  held  by  the  Cashier,  and  a  reoeipt 
against  the  one  in  the  hands  of  the  Attorney.  Held,  that  the  Cashier, 
at  the  time  of  the  alledged  payment,  being  a  citizen  or  resident  of 
the  insurrectioDary  district,  the  payment  was  unlawful — ^prohibited 
by  the  Act  of  Oongreos ;  a  violation  of  the  laws  of  war,  and  not 
binding  upon  the  Bank. 


VBOM   MONTQOMflBT. 


In    this    causey  at    the    October  Term,  1867,    there 

was  a  decree   pronounced  in   faror    of   the  complainant, 

from,,  which    the    defendant    appealed     to  this    Court. 
Chancellor  Thoblis  Barby,  presiding. 

Jambs  E.  Bailby,  for  the  Bank. 

6.    A.   Henbt,    Ed.    H.   East,  John  Spublooe,  for 
Woodson  et  als* 

Shackelfobd,  J.,  deliyered  the  opinion  of  the  Court. 

The  Chancellor  in  this  case  pronounced  a  decree  for 
the  complainant,  in  the  Chancery  Court  at  Clarksville, 
from  which  the  defendant  appealed  to  this  Court.  The 
facts  necessary  to  be  stated,  are  as  follows:  On  the 
13th  of  June,  1860,  E.  W.  Thomas  and  Montgomery 
Davie  being  indebted  to  the  Bank  of  Tennessee  at  the 
Branch  located  at  Clarksville,  in  the  sum  of  $25,095, 
by  four  notes  for  $6,273,  each,  payable  in  six,  twelve, 
eighteen,  and  twenty-four  months,  E.  W.  Thomas^'  con- 
veyed to  the  President  and  Directors  of  *  the  Bank,  ten 
acres  of  land  adjoining  the  town  of  Clarksville,  to  se- 
cure the  payment  of  the  debt.  A  power  was  reserved 
12 
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in  the  deed,  authorizing  Thomas  to  lay  off  said  land  in 
lots,  and  sell  the  same  for  the  payment  of  the  debts 
specified.  On  the  7th  of  July,  1860,  Thomas,  having 
divided  said  land  in  lots,  sold  the  defendant,  Woodson, 
three  of  the  lots  at  the  price  of  $5,474.71,  for  which 
sum  he  executed  his  three  notes  for  $1,824  each,  due 
the  15th  of  April,  1861;  12th  of  January,  1862,  and 
12th  of  July,  1862,  payable  to  E.  W.  Thomas  or  or- 
der,  and  were  by  him  indorsed  and  delivered  to  the 
Bank.  In  September,  1861,  the  first  note  not  being 
paid,  it  was  placed  in  the  hands  of  an  Attorney  for 
collection.  In  February,  1862,  about  the  time  of  the 
fall  of  Fort  Donaldson,  the  assets  of  the  Branch  Bank 
of  Tennessee  at  Glarksville,  were  removed  by  the 
Cashier,  by  the  advice  and  consent  of  the  President  and 
Directors,  to  Chattanooga,  to  prevent  them  falling  into 
the  hands  of  the  Federal  forces ;  from  that  place,  they 
were  afterwards  removed  to  the  State  of  Georgia,  and 
held  by  the  Cashier  until  the  close  of  the  war.  Two 
of  the  notes  thus  held  against  the  defendant  were  car- 
ried to  Chattanooga.  Woodson  continued  to  reside  in 
the  County  of  Montgomery,  Tenn.,  until  the  close 
of  the  war.  After  the  removal  of  the  assets  to  Chat- 
tanooga, the  business  of  the  Bank  was  discontinued^ 
except  the  Cashier,  having  charge  of  the  assets,  received 
payment  of  the  notes  owing  by  its  debtors.  The  Cash- 
ier continued  in  the  custody  and  control  of  the  assets 
until  they  were  returned  to  this  State. 

The  Federal  forces  occupied  the  town  of  Clarksville 
permanently,  about  the  first  January,  1868;  and  from 
that  time  until  the  close  of  the  war,  it  was   garrisoned 
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by  a  strong  military  force.  In  Angnst,  1868,  the 
defendant,  Woodson,  and  E.  W.  Thomas,  who  was  a  resi- 
dent of  the  town  of  Clarksville,  procured  W.  P.  Pind- 
ly  to  go  to  Chattanooga,  where  the  assets  of  the  Bank 
then  were.  They  gave  him  Confederate  Treasury  Notes, 
with  instructions  to  pay  off  their  indebtedness  to  said 
Bank ;  and  on  the  10th  day  of  August,  1868,  the  said 
Findly,  as  the  agent  of  the  said  Woodson  and  Thomas, 
paid  to  the  Cashier  of  said  Branch  Bank,  the  said 
notes  in  Confederate  Treasury  Notes;  and  he  delivered 
to  him,  two  of  the  notes,  and  executed  a  receipt  against 
the  note  that  had  been  given  to  an  Attorney  to  sue 
upon.  At  the  time  of  said  payment,  the  Federal 
forces  occupied  and  held  possession  of  the  County  of 
Montgomery  and  City  of  Nashville,  and  other  parts 
of  the  territory  of  Middle  Tennessee.  Chattanooga  was 
in  the  possession  and  military  occupation  of  the  Con- 
federate forces.  Upon  the  return  of  the  assets  of  the 
Bank  to  the  State,  after  the  organization  of  the  State 
government,  Samuel  Watson,  in  pursuance  of  law,  was 
appointed  the  assignee  of  the  Bank,  and  filed  this  bill, 
to  have  delivered  up  the  notes,  and  enforce  the  collec- 
tion by  selling  the  real  estate  upon  which  a  lien  was 
retained  for  the  payment  of  the  purchase  money. 
Woodson  in  his  answer  admits  the  material  allegations 
of  the  bill,  and  insists  the  payments  were  bona  fide^ 
and  made  to  the  proper  ofSicer ;  that  he  had  the  right 
to  receive  payment  and  deliver  up  the  notes ;  and  the 
receipt  executed  by  him,  for  the  note  in  the  hands  of 
an  Attorney,  was  a  valid  payment,  and  brings  the 
case  within  the  rule  settled  by  this  Court  of  an  exe- 
cuted contract. 
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In  the  determination  of  the  qnestions  arising  upon  this 
record,  it  becomes  necessary  to  look  to  the  charter  of 
the  Bank,  to  see  the  object  and  purpose  of  its  creation, 
the  power  and  authority  vested  in  its  agents  or  officers 
for  its  control  and  management,  and  the  relative  status 
of  the  parties  at  the  time  of  the  alleged  payment  of  the 
*  notes.  The  Sank  of  Tennessee  is  a  public  corporation, 
chartered  for  the  benefit  of  the  State.  Its  capital  stock 
consisted,  in  part,  of  the  Common  School  Fund,  which 
the  State  held  as  Trustee,  for  the  purpose  of  educating 
the  children  of  the  State,  and  the  surplus  revenue  of  the 
United  States,  deposited  with  the  State,  under  An  Act  of 
Congress,  approved  June  23,  1886 ;  for  the  re-payment 
of  which,  the  faith  and  credit  of  the  State  stood  pledged, 
whenever  required  by  the  Secretary  of  the  Treasury,  etc. 
No  portion  of  its  stock  is  private.  It  is,  therefore,  a 
public  corporation,  acting  upon  the  funds  and  credit  of 
the  State  in  conformity  to  its  charter,  for  the  conve- 
nience and  advantage  of  the  public:  Furman,  Green  & 
Co.  vs.  Nichol,  8  Cold.,  432. 

Its  charter  is  a  general  public  law,  and  all  persons 
within  the  limits  of  the  State  are  presumed  to  know  the 
purpose  of  its  creation,  and  the  nature,  character  and  ex- 
tent of  its  powers.  The  principal  Bank  and  Branches 
were  located  at  certain  points  designated  by  An  Act  of 
the  Legislature,  and  could  only  be  removed  by  the  power 
that  located  them.  Its  officers  were  Trustees,  vested 
with  limited  powers  to  act  within  the  scope  of  the  au- 
thority conferred  for  the  convenience  and  advantage  of 
the  public;  the  power  of  the  President  and  Directors 
being  limited;  and  giving  a  rational  exposition  of  them, 
it  cannot  be   pretended    they    had  authority  to   remove 
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the  assets  to  points  or  places  not  designated  by  law, 
for  purposes  not  contemplated  bj  the  Act  of  the  Legis- 
lature, and  not  within  the  legitimate  scope  of  the  char- 
ter. We  think,  therefore,  the  removal  of  the  assets  of 
the  Bank  to  Chattanooga  was  illegal,  and  not  warrant- 
ed by  the  provisions  of  the  law  creating  the  institution 
and  locating  its  Branches,  and  is  governed  by  the 
principles  analogous  to  those  settled  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Minor  et  aL 
v$.  The  Bank  of  Alexandria:  1  Peters,  78.  Though 
we  think  this  a  stronger  case,  for  the  application  of 
the  principle  than  that  case.  It  is  insisted  that  the 
Legislature,  by  in  Act  passed  July,  1861,  authorized 
the  Bank  to  receive  and  pay  out  Confederate  Treasury 
Notes,  and  therefore,  the  Cashier  of  the  Bank  was  au- 
thorized to  receive  them  in  discharge  of  the  debts  due 
the  Bank;  and  though  the  payment  was  made  in  Con- 
federate Treasury  Notes,  it  was  in  pursuance  of  exist- 
ing law,  and  is  binding  on  the  Bank.  It  is  unneces- 
sary for  us  to  consider  the  validity  of  the  Act  passed 
by  the  Legislature  of  the  State  on  the —  day  of  July, 
1861,  after  the  attempt  of  the  people  of  the  State  to 
throw  off  their  allegiance  to  the  Federal  Government,  as 
the  question  has  been  definitely  settled  by  the  people 
of  the    State,   acting  in  their  sovereign   capacity. 

Sec.  5,  of  the  Schedule  of  the  Amended  Constitu- 
tion, provides  that  all  laws,  ordinances,  and  resolutions, 
as  well  as  all  acts  done  in  pursuance  thereof,  under 
the  authority  of  the  usurped  State  Government,  after 
the  declared  independence  of  the  State  of  Tennessee,  on 
and  after  the  6th  of   May,  1861,   are   unconstitutional, 
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null   and  void,  from  the   beginning*       The    constitntional 

amendments  became  a  part    of   the    Constitntion  of  the 

State;  and  the  Schedule  annexed,  for  all  purposes  sought 

by    the    ratification,     became    equally    binding    on   the 

Courts:     3  Cold.,  214. 

By  the  Schedule,  the  said  Act  was  declared  to  have 

been  null  and  void  from  the    beginning,   and  it    cannot 

be  relied  upon  as  authorizing  the  Cashier  of  the  Bank  to 

receive  Confederate  Treasury  Notes,  in  discharge  of  Mie 

notes,   so  as   to  bind  the  Bank.       It  is  insisted,  though 

the  Act  is  void,  the  illegal  currency  having  been  received 

voluntarily,  and  the  notes  delivered  ^up,    and  a    receipt 

executed  against  the   note  in  hands  of  the  Attorney,   it 

became  an  executed    contract;  and  the   case  falls  within 
the  rule  settled  by  this    Court    in  the   case   of    Henly 

et  ala,  vs.  Franklin   et  aU.^,  3  Cold.,  473. 

The  determination  of  this  question  depends  upon  the 
residence  of  the  parties  at  the  time  the  alleged  payments 
were  made,  and  the  receipt  executed  against  the  note, 
and  the  notes  delivered  up  at  the  time  of  the  payment. 
The  defendants  resided  within  the  territory  of  which  the 
Federal  forces  had  permanent  military  occupation,  and 
had  held  from '  the  1st  of  January,  1863,  to  the  close 
of  the  war.  The  Cashier  of  the  Bank,  who  received 
the  payment  at  the  time,  was  residing  within  the  mili- 
tary lines  of  the  Rebel  forces,  at  Chattanooga.  By  the 
Act  of  Congress,  of  July  13th,  1861,  all  commercial 
intercourse  was  prohibited  between  the  States  declared 
to  be  in  a  state  of  insurrection  and  the  citizens  of 
other  States,  and  other  parts  of  ^States  of  the  United 
States.     It  was  made  unlawful,  and  to  remain  unlawful 
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until  such  insurrection  sliall  cease,  or  have  been  sup- 
pressed. The  fifth  section  of  th^  Act  of  July  13, 
1861,  providing  for  the  collection  of  duties  and  other 
purposes,  provided  the  President,  by  proclamation  may 
declare  the  inhabitants  of  the  States,  or  any  section  or 
part  of  them,  to  be  in  a  state  of  insurrection  against 
the  United  States.  In  pursuance  of  this  Act,  on  the 
16th  of  August,  the  President  issued  a  proclamation,  de- 
claring the  inhabitants  of  Virginia,  North  Carolina, 
Tennessee,  and  Arkansas,  and  other  States,  South  of 
them,  to  be  in  a  state  of  insurrectiftD,  except  the  in- 
habitants of  Virginia,  West  of  the  Alleghanies,  and  those 
parts  of  States  maintaining  a  loyal  adhesion  to  the  Con- 
stitution and  Union,  or  from  time  to  time,  occupied  and 
controlled  by  forces  of  the  United  States  engaged  in 
the  dispersing  the  insurgents.  The  Supreme  Court  of 
the  United  States  in  the  case  of  the  Venice,  2  Wal- 
lace, 278,  after  quoting  the  Act  of  July  18,  1861,  and 
the  proclamation,  say:  *^This  Executive  and  Legislative 
action  related  mainly  to  trade  and  commercial  inter- 
course between  the  inhabitants  loyal  and  the  inhabi- 
tants of  thek  insurgent  parts  of  the  country;  but  by 
excepting  districts  occupied  and  controlled  by  National 
troops,  from  the  prohibition  of  trade,  it  indicated  the 
policy  of  the  government  not  to  regard  such  district  as 
in  actual  insurrection,  or  their  inhabitants  subject  to 
treatment  as  enemies.  Military  occupation  and  control 
to  work  this  exception,  must  be  actual;  that  is  to  say, 
not  illusory,  not  imperfect,  not  transient,  but  substan- 
tial, complete  and  permanent ;  being  such,  it  draws  after 
it  the  full  measure  of   protection  to    persons  and  prop- 
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ertj  consistent  with  necessary  subjections  to  military 
gOYernment." 

The  Federal  forces  haying  occupied  and  held  the 
town  of  Clarksville,  and  territory  of  Montgomery  County, 
Tennessee,  from  the  first  of  January,  1863,  and  until 
the  close  of  the  war,  had  such  permanent  occupation 
and  possession  of  the  territory  in  which  the  defendants 
resided,  as  to  bring  it  within  the  exception  provided  by 
the  proclamation  of  the  President  of  16th  August,  1861. 
And  by  the  Act  of  Congress,  all  commercial  intercourse 
was  made  unlawi(l,  with  those  residing  within  the  Bebel 
military  lines.  It  follows,  the  defendants,  at  the  time 
of  the  alleged  payment  and  delivery  up  of  the  notes, 
and  the  execution  of  the  receipt  against  the  note  in 
the  hands  of  an  Attorney,  residing  within  the  military 
lines  of  the  territory  occupied  and  permanently  held  by 
the  National  forces,  were  prohibited  from  holding  any 
commercial  intercourse  with  the  inhabitants  living  within 
the  military  lines  of  the  insurgents;  and  the  Cashier 
of  the  Bank,  being  at  the  time  of  the  alleged  payment, 
a  resident  of  the  insurrectionary  district,  the  payment 
was  unlawful,  and  in  direct  violation  of  the  Act  of 
Congress,  and  a  violation  of  the  laws  of  war,  and  is 
not  binding  on  the  Bank. 

This  case  does  not  fall  within  the  principles  of  an 
executed  contract,  as  held  by  this  Court,  in  the  caae 
of  Henly  et  aU.  vs.  Franklin  et  ab.,  8  Cold.,  473. 

We  think  there  is  no  error  in  the  decree  of  the 
Chancellor,  and  it  will  be  affirmed. 
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L  Iktants.  When  their  intereat  u  involved^  mtui  be  made  partUe  to  auii. 
An  infant,  or  other  party  who  may  hare  an  interest  in  land  con- 
veyed by  a  tenant  in  common  with  other  property  in  trust  to  secure 
certain  preferred  parties,  where  no  decree  is  sought  against  the  in- 
fant, is  not  a  necessary  party  to  a  bill  filed  by  other  creditors  to  set 
aside  the  conveyance  for  fraud,  or  to  reach  any  surplus  if  the  trans* 
action,  is  bona  fide. 

2.   AfTBB    AC<)tTIREI>    TITLE  WHEN    VENDOR   WILL    BE  COMPELLED  TO 

EXCEPT.  Fraud,  If  a  vendor  fraudulently  convey  land,  to  which 
he  has  no  title,  the  vendor  who  comes  into  a  Court  of  Chancery  to 
rescind  the  contract,  will  not  be  compelled  to  take  an  after  acquired 
title.  But,  if  there  is  no  fraud  or  deception  connected  with  the  sale, 
the  purchaser  will  be  required  to  take  a  title  acquired  after  the  sale. 
8.  Sale  of  the  Lands  ov  int ants.  When  they  will  not  be  set  aside,  A 
Court  of  Chancery  will  not,  where  the  lands  of  an  infant  has  been 
sold,  set  aside  the  sale  for  irregularities,  merely,  if  it  appears  that 
the  sale  is  advantageous  to  the  infant. 


FKOM  MOKTGOMBBY. 


The  Chancellor  pronoanced  a  decree  in  favor  of  the 
eomplainant,  at  the  October  Term,  1867,  from  which 
Mrs.  Drane  appealed  in  error,  to  this  Court.  Chancel-* 
lor  Thomas  Barrt,  presiding. 

James  E.  Bailey,  for    complainant. 

G,  A.  Henry,  Wm.  Quarlbs,  and  Robt.  W.  Humph- 
ries, for  respondents. 

MiLUGAN,  J.,   delivered  the  opinion  of  the  Court. 
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Many  years  ago,  George  Elliott  died  in  the  State 
of  Virginia,  leaving  a  widow  and  five  ohildren,  and  a 
considerable  estate,  consisting  of  slaves,  money,  etc. 
The  widow  and  her  five  children,  invested  a  portion  of 
the  estate  in  a  tract  of  land  in  Montgomery  County 
Tennessee,  and  took  the  conveyance  to  themselves  as 
tenants  in  common,  and  soon  thereafter  removed  npon 
and  cultivated  the  land.  At  this  time  some  of  the 
children  were  minors,  and  all  the  daughters  unmarried. 
One  of  the  daughters,  Mary,  afterwards  married 
Thos.  A.  Haynes,  and  Sarah,  James  Blair.  Soon  after 
Mary's  marriage,  her  husband,  Thomas  A.  Haynes 
desiring  to  separate  his  wife's  interest  in  the  estate, 
agreed  with  all  the  other  parties  in  interest,  upon  com- 
missioners, or  referees,  to  devide  the  slaves^  and  esti- 
mate the  value  of  Mrs.  Haynes'  interest  in  the  land 
and  other  property.  The  commissioners  met  together, 
and  made  the  division  of  the  slaves,  and  estimated  the 
value  of  Mrs.  Haynes'  interest  in  the  real  and  per- 
sonal property,  at  the  sum  of  91>1^&*26,  for  which  the 
other  parties  executed  their  bond  to  Haynes  and  wife, 
and  they  their  joint  receipt  or  acquittance  in  full  of  all 
claims  against  the  estate. 

Some  time  afterwards,  Mrs.  Blair  died,  leaving  her 
husband,  James  Blair,  and  an  infant  child,  Sarah  E. 
Blair,  the  defendant,  surviving  her.  James  Blair  seems 
to  have  been  a  man  of  considerable  estate ;  and  in 
1857,  he  determined  to  remove  to  the  State-  of  Texas. 
But  before  going,  he  and  the  other  parties  in  interest, 
except  Haynes  and  wife,  sold,  and  by  deed,  with  cove- 
nants of  seizure,  and  warranty,  conveyed  the  land  in  con- 
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troversj  to  one  Peter  Poacher,  for  the  sum  of  $49.50 
per  acre.  The  deed  recites  the  consideration  and  the 
execution  of  the  notes  for  the  payment  of  the  purchase 
money,  and  retains  a  lien  therefor  upon  its  face. 
The  purchaser,  Poacher,  immediately  took  possession  of 
the  land,  and  has  paid  a  portion  of  the  purchase  price, 
but  still  owes  with  the  accumulated  interest,  about  the 
sum   of  $20,000. 

It  further  appears  that  Blair  went  to  Texas,  leaving 
his  daughter  in  Tennessee  with  her  relatives,  and  on 
his  return  early  in  1860,  he  executed  a  Will,  and 
died  some  short  time  thereafter.  In  his  Will  he  be- 
queathed all  his  property,  both  real  and  personal,  to 
his  daughter,  Sarah,  with  limitations  over;  in  the  event 
of  her  death  under  twenty-one  years,  without  issue,  of 
part  to  his  family,  and  the  remainder  to  his  wife's 
relatives.  In  the  Will,  the  testator  recites  the  sale 
of  the  land  in  contest,  to  Poacher,  and  provides  in 
substance,  if  Poacher  should  pay  the  purchase  money, 
and  should  thereafter  be  disturbed  in  the  possession, 
by  his  daughter  or  any  one  claiming  under  her,  that, 
^^all  costs,  damages  or  injury,''  that  he  or  his  assigns 
should  thereby  sustain,  should  be  paid  out  of  his  estate, 
it  being  his  intention  to  protect  Poacher  in  his  purchase; 
and  to  this  end,  he  expresses  a  wish  that  his  Will 
should  receive  a  liberal    construction. 

John  Elliott,  the  complainant,  was  appointed  executor 
of  the  Will,  and  also  testamentary  guardian  of  the 
testator's  daughter,  Sarah  Blair ;  and  as  such,  he  has 
qualified  in  both  capacities,  in  the  County  Court  of 
Montgomery  County, 
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Jn  1860,  Peacher  being  in  failing  circnmstances,  con- 
veyed a  portion  of  the  land  purchased  as  aforesaid, 
with  other  property,  to  B.  0.  Kesee,  for  the  payment 
of  certain  debts  in  the  order  mentioned  in  the  deed* 
Shortly  after  the  execution  of  this  trust,  the  firm  of 
B.  H.  Short  &;  Co.,  of  the  City  of  New  Orleans,  as 
creditors  of  Peacher,  filed  their  bill  in  the  Chancery 
Court  of  Montgomery  County,  alleging  that  the  deed 
from  Peacher  to  Kesee,  as  trustee,  was  founded  upon 
fictitious  considerations,  and  that  it  was  therefore  frauds 
ulent  and  void.  The  bill  sought  to  attach  the  pro- 
perty conveyed,  and  prayed  that  the  deed  be  set  aside, 
or  the  property  sold,  and  the  complainant's  debts  sat- 
isfied out  of  the  surplus,   etc. 

By  consent  of  all  parties,  in  Oct.,  1860,  the  Chan- 
cellor decided  that  the  property  be  sold,  and  B.  0. 
Kesee  was  appointed  commissioner  to  conduct  the  sale, 
with  instructions  to  report  his  action  to  the  Court. 
Under  this  order  the  sale  was  made  by  the  commis- 
sioner, and  W.  H.  Drane  became  the  purchaser  of  the 
land,  amounting,  as  was  supposed,  to  about  850  acres, 
at  $50  per  acre.  But,  in  consequence  of  some  disa- 
greement between  the  purchaser  and  the  commissioner, 
as  to  the  precise  number  of  acres  contained  in  the 
tract,  he  did  not  at  the  date  of  the  sale,  execute  his 
notes  for  the  purchase  money.  The  sale,  however,  was 
reported  to  the  Court,  and  a  survey  of  the  lands 
ordered.  The  survey  was  made,  and  the  quantity  of 
land  sold,  accurately  ascertained  to  be  360  acres. 
But,  before  the  report  of  the  survey  was  made,  the  war 
intervened,    and  suspended  all  further  action  until  1865, 
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when  the  report  of  survey  was  made,  and  confirmed  by 
the  Chancellor.  At  this  time,  the  purchaser's  payments 
for  the  land — ^he  having  entered  into  possession  under 
the  terms  of  the  sale— being  all  due,  a  claim  was 
made  against  him  for  the  principal  and  interest  of  the 
purchase  money,  and  the  title  divested  and  vested  in 
Drane,  subject,  however,  to  a  lien  for  the  unpaid  pur- 
chase money. 

But,  prior  to  this,  in  the  year  1861,  the  complainant 
Elliott,  as  executor  of  Jas.  Blair,  deceased,  and  the 
other  vendors  to  Poacher,  had  filed  their  petition  in 
said  cause  to  assert  their  lien  upon  the  property,  for  the 
unpaid  purchase  money,  and  the  Chancellor  directed  that 
so  much  of  the  judgment  as  was  obtained  against  Drane, 
as  was  necessary  to  satisfy  the  original  unpaid  purchase 
money,  be  applied  for  that  purpose,  and  the  remain- 
der to  be  held  by  the  commissioner,  to  be  appropriated 
to  the  other  creditors  under  the  future  order  of  the 
Court. 

Some  short  time,  as  it  seems,  after  the  adjournment 
of  the  Court  in  1865,  at  which  the  decree  against  Drane 
was  pronounced,  it  was  discovered  that  there  was  a 
defect  in  his  title  to  a  portion  of  the  lands  purchased 
by  him  at  the  Commissioner's  sale;  and  that  the  inter- 
ests  of  Haynes  and  wife  and  the  defendant,  Sarah  E. 
Blair,   had  never  been  conveyed  to  Poacher. 

The  attempted  partition  of  the  land  between  the 
widow  and  heirs  of  George  Elliott,  deceased,  was  found 
not  to  be  in  conformity  to  law,  and  the  legal  title 
still  remained  in  Mrs.  Haynes;  so,  also,  was  the  convey- 
ance of   James    Blair    inoperative    to    pass  to  Poacher, 
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under  whom  Brane  derived  tide,  any  interest  but  his 
title  by  the  courtesy,  leaving  at  his  death  the  fee  in 
an  undivided  interest  in  the  land,  in  his  daughter,  Sa- 
rah E.  Blair. 

Pending  this  litigation,  Haynes  and  wife  executed  a 
deed  in  due  and  legal  form,  with  privy  examination, 
for  their  undivided  interest  in  the  land,  to  the  com* 
plainant,  Jehn  Elliott;  and  this  bill  is  now  filed  by 
him  as  testamentary  guardian  of  the  defendant,  Sarah 
E.  Blair,  to  have  the  sale  to  Drane  perfected  by  di- 
vesting her  interest  in  the  land,  and  thereby  perfecting 
Drane's  title. 

In  the  meantime,  Drane  died,  having  previously  made 
and  published  his  last  Will  and  testament,  by  which  he 
devised  his  estate  to  his  wife,  Eliza  Drane,  and  also 
appointed  her  his  executrix.  She  comes  into  court  and 
resists  this  application,  and  her  attorney  is  appointed 
guardian  ad  litem  of  Sarah  Blair,  who,  as  before  shown, 
is  made  a  party  defendant. 

Added  to  this  complicated  state  of  facts,  in  1867, 
Mrs.  Drane  filed  her  cross-bill,  by  which  she  seeks  to 
set  aside  the  sale  to  her  husband,  made  under  the  de- 
cree of  the  Chancellor,  on  the  grounds  of  fraud  and 
want  of  jurisdiction  in  the  Court. 

The  proof  shows  that  James  Blair's  estate,  besides 
lands  in  Texas  and  Missouri,  amounts  to  some  $10,000 
in  Tennessee;  and  that  the  lands  in  dispute,  since  the 
sale  to  Pea<5her  in  1857,  have  greatly  depreciated  in 
value. 

It  also  appears  that  Poacher  entered  into  possession 
under  his  purchase,   and   held  and    cultivated  the  lands 
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up  to  1861;  and  that  Drane  took  possession  after  him, 
under  his  purchase,  and  peaceably  held  and  occupied 
it  until  his  death;  and  that  his  widow  still  remains  in 
the  uninterrupted  possession  and  enjoyment  of  the  land. 

Under  this  state  of  facts,  the  Chancellor  decreed  for 
the  complainant,  dismissed  the  cross-bill,  confirmed  the 
sale  to  Drane,  and  divested  the  title  out  of  Sarah  E« 
Blair,  and  vested  it  in  the  executrix  and  devisees  of 
Drane;  from  which  Mrs.  Drane  appealed  in  error,  to 
this   Court. 

It  is  clear,  under  this  state  of  facts  that  the  con- 
veyance  from  J.  A.  Elliott,  J.  H.  Blair  and  others, 
executed  to  Peter  Poacher  on  the  24th  of  January,  1857, 
was  inoperative  to  convey  the  title  of  Haynes  and  wife 
to  the  land  assumed  to  be  sold;  as  well  also  as  the 
defendant,  Mary  E.  Blair's  interest  therein.  Whatever 
may  have  been  the  opinion  of  the  heirs  of  George  Elli- 
ott, deceased,  as  to  the  validity  of  the  division  of  the 
estate  of  their  ancestor,  and  the  legal  effect  of  the 
receipt  or  acquittance  executed  by  Haynes  and  wife  at 
the  time,  it  is  clear  that  this  proceeding,  under  well- 
established  principles,  did  not  divest  the  title  of  Mrs. 
Haynes  to  her  one-sixth  undivided  interest  in  the  land. 

It  is  equally  true,  that  James  Blair,  the  father  of 
Sarah  E.  Blair,  by  his  uniting  in  the  deed,  could  not 
divest  his  daughter  of  her  undivided  sixth  in  the  land. 
He  was  merely  tenant  by  the  courtesy,  and  his  deed 
could  have  no  other  effect  than  to  carry  his  interest, 
as  such,  to  the  purchaser. 

The  conveyance  by  Poacher,  in  trust,  to  Eesee,  com- 
municated   to  him  the    same    estate   or    interest   in  the 
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land  which  he  deriyed  from  the  Elliotts  and  Blair,  and 
none  other — ^no  greater  and  no  less. 

But,  it  ifl  insisted  that  the  sale  made  under  the  order 
of  the  Chancery  Court,  in  the  case  of  Short  &  Co.  vs. 
Peacher  et  aZ.,  was  absolutely  void,  and  communicated 
no  title  whatever  to  Drane,  the  purchaser  at  the  com- 
missioner's sale.  The  grounds  relied  on  for  this  posi- 
tion, are,  that  Sarah  E.  Blair  was  a  necessary  party  to 
that  suit,  and  being  an  infant,  any  decree  made  to  seU 
her   lands  was  an   absolute  nullity. 

As  a  general  proposition,  it  is  true  that  a  Court  of 
Chancery  can  make  no  binding  decree  in  any  case, 
unless  it  has  jurisdiction,  both  of  the  subject  matter, 
and  also  of  the  person  of  the  defendant.  This  princi- 
ple is  alike  applicable  to  thi&  case  as  well  as  to  all 
others.  But,  was  Sarah  E.  Blair  a  necessary  party  in 
the  case  of  Short  k  Co.  vs.  Peacher  et  al.f  We  think, 
most  clearly  not«  That  was  a  bill  brought  by  cred- 
itors seeking  to  set  aside  the  trust  from  Peacher  to  Kesee, 
on  the  grounds  of  fraud,  or  to  secure  a  sale  of  the  pro- 
perty conveyed,  and  to  subject  the  surplus  which  might 
remain  after  satisfying  the  trust  debts,  to  the  payment 
of  the  complainant's  demand.  The  deed  conveyed  a  very 
large  amount  of  real  and  personal  property,  besides  a 
portion  of  the  land  in  dispute— a  part  having  been  pre- 
viously sold  off.  No  less  than  forty-seven  slaves,  with 
all  the  bargainor's  stock — ^horses,  mules,  cattle,  sheep, 
hogs,  and  farming  implements  of  every  kind  and  descrip- 
tion, were  included  in  the  deed.  Peacher  was  the  debtor, 
and  the  complainants  sought  to  subject  this  property,  or 
the  surplus,  to  the  satisfaction  of  their  debts,  which  were 
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not  included  in  the  tnut;  and  dearly,  no  Court  would 
hold  that  they  had  not  the  right  to  do  so.  No  decree 
was  sought  against  either  Hajnes  and  wife,  or  Sarah  E. 
Blair;  and  their  rights  remained  unaffected  by  it.  True, 
they  had  a  large  interest  in  a  portion  of  the. land  sold, 
which  they  could  assert  as  readily  after  the  rendition 
of  the  decree  confirming  the  sale,  as  before. 

The  doctrine  insisted  on  for  the  defense,  and  found 
in  the  cases  of  Frazler  k  Tullos,  Ez'rs,  etc.  V9.  Pankey 
et  aZ.,  1  Swan,  75,  and  Davidson  et  aL  vs.  Bowden  et  aZ., 
5  Sneed,  129,  has  no  application  to  this  case.  It  does 
not  inyolve  either  the  jurisdiction  of  a  Court  of  Chan- 
cery to  convert  the  real  estate  of  infants,  in  view  of 
our  own  statutory  regulations  upon  the  subject,  or  the 
inherent  jurisdiction  of.  a  Court  of  Equity.  If  such 
were  the  application,  the  doctrine  of  the  above  recited 
cases,  with  many  others  of  the  same  class,  would  be 
applicable,  and  a  sale  of  an  infant's  real  estate,  without 
proper  jurisdiction  of  the  pwson,  would  be  void. 

The  sale  not '  being,  as  insisted,  utterly  void,  it  is 
capable  of  confirmation.  And  the  next  question  is: 
Will  the  Court  confirm  it  as  to  the  minor,  Sarah  E. 
Blair,  and  compel  the  devisees  of  the  purchaser,  Drane, 
to  take  the  after-acquired  title  of  Haynes  and  wife? 

The    established    rule    of    law    is,    that    if   a  party 

fraudulently  sell  and   convey  land  to  which  he   has  no 

title,   the  vendee  who  comes   into  a   Court  of  Chancery 

to  rescind   the  contract,  will  not  be    compelled    to  take 

an  after-acquired    title:    Woods  v$.  North  &  Johnson,  6 

Hum.,  809;   Blakemore  vs.  Shelby,  8  Hum.,  480.     Here 
18 
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we  think,  there  is  no  fraud,  either  in  fact  or  in  law. 
The  Commissioner's  sale  was  public,  and  conducted  under 
the  orders  of  the  Court,  and  confirmed  without  objec- 
tion. The  fact  that  the  title  from  the  Elliotts  and 
Blair  to  Poacher  was  defective,  does  not  appear  to  have 
been  known  to  Poacher,  when  he  conveyed  in  trust  to 
Kesee;  nor  does  it  appear  that  it  was  known  to  any  of 
the  parties  to  the  suit  of  Short  &  Co.  v$.  Poacher  et  a2., 
in  which  the  decree  of  sale  was  made.  How,  then, 
could  this  fact  be  held  as  a  fraud  upon  the  purchaser? 
It  is  wholly  different  from  the  case  of  Wood  vs.  North 
&  Johnson.  There  the  sale  was  by  the  executor,  with- 
out anything  in  the  Will  from  which  he  could  infer 
that  he  had  any  power  to  sell,  and  it  was  held  the 
false  representation  of  the  executor  in  assuming  to  sell 
without  authority  under  the  Will,  had  the  effect  to  de- 
ceive the  bidder,  and  he  was  relieved  of  his  purchase. 
No  deception  was  practiced  by  any  one  in  the  conduct 
of  the  sale  under  consideration,  and  Ebynes  and  wife's 
title  is  now  tendered;  and  we  think  the  purchaser,  under 
the  well-established  principles  of  this  Court,  is  bound  to 
accept  it;  Blakemore  v$.  Shelby,  8  Hum.,  489;  Frost 
V8*  Brunran,  6  Yer.,  86;    and  authorities  cited. 

As  to  the  remaining  question,  whether  the  Court  will 
adopt  and  ratify  the  sale  as  to  the  defendant,  Sarah  E. 
Blair,  and  thereby  complete  the  title  in  the  purchaser's 
devisees,  there  is  one  prevailing  rule  running  through 
all  of  our  reports,  and  that  is,  that  the  Courts  will  not 
set  aside,  for  irregularities  merely,  the  sale  of  an  in* 
fant's  estate    where   it  is    advantageous    to    the  in&nt. 
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In  the  case  of  Kirkman  et  dl.y  ex  parUy  8  Head,  618| 
this  Court  went  further,  and  upon  the  same  principles, 
adopted  a  private  sale  made  by  a  next  friend,  without 
any  decree  authorizing  him  to  selL  The  proof  in  this 
case  is  overwhelming,  that  it  is  greatly  to  the  interest 
of  the  minor  that  the  sale  should  be  adopted  for  her 
benefit;  and  her  testamentary  guardian  is  before  the 
Court  insisting  on  it;  and  in  view  of  all  the  facts,  we 
are  unable  to  see  any  valid  reason  why  it  should  not 
be   done. 

It  works  no  injury  to  the  purchaser,  for  thereby,  he 
gets  a  good  title  to  the  same  land  he  supposed  he  was 
buying  when  he  bid  it  off,  and  at  the  same  price  at 
which  he  agreed  to  accept  it.  The  fact  that  the  land 
has  since  depreciated  in  value,  and  the  interest  accu- 
mulated on  his  debt,  are  his  misfortunes  and  not  the 
fatdt   of  the  minor. 

The  decree  of  the  Chancellor  must  be  confirmed, 
and  the  cause  remanded. 
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J.    W.    HouBB  et  als.  V9.  3(m^   Woodaed,  Abm'b, 

1.  Adyancsment.    An  advancement,  is  a  gift  by  a  parent  to  his  child 

by  anticipation,  in  whole  or  in  part,  of  wh&t  it  is  supposed  the  child 
would  be  entitled  to  on  the  death  of  the  parent. 

2.  Oahje  ih  Judgment.    Jacob  House,  in  1856,  sold  at  public  vendue, 

most  of  his  slaves  ;  all  of  whom  were  purchased  by  the  complain- 
ants, his  son  and  son's-in-law.  Notes  at  twelvemonths  were  executed 
by  the  purchasers,  and  bills  of  sale  from  their  father,  with  warranty 
of  title.  No  part  of  the  money  was  collected  by  House  in  his  life 
time.  In  1860,  he  died,  and  soon  after  this,  complainants  renewed 
their  notes  in  the  hands  of  the  administrator  In  1866,  judgments 
were  recovered  against  the  parties,  for  the  full  amount  of  the  principal 
and  interest  on  these  notes.  Complainants  bring  their  bill  alleging 
that  the  amounts  of  the  notes  were  advancements  to  them  by  their 
father  in  his  life  time.  It  is  held,  that  there  is  nothing  in  the  facts  in 
this  case,  that  show  that  the  intestate  intended  the  slaves  as  a  gift  to 
the  purchasers,  but  that  they  were  purchased  by  them,  and  were 
liable  for  the  same. 


FROM    R0BBRT60K 


There  was  a  decree  for  the  complainants  at  the 
November  Term,  1867,  and  an  appeal  by  the  admin- 
istrator, to  this  Court.  Chancellor  Thomas  Babrt, 
presiding. 

Guild,    Smith,   and  Bidwsll,  for  complainants. 

John  E.   Garner,  for  respondents. 

MiLLiaAN,  J.,   delivered  the   opinion  of  the   Court. 
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In  tluB  case,  three  causes  were  consolidated,  and 
beard  together.  Thej  all  present  the  same  general 
question,   and  most   be   controlled  by  the  same  decision. 

The  contest  arises  upon  thoir  notes  executed  respee- 
tivelj  by  the  complainants,  to  the  intestate,  Jacob 
House,  in  his  life  time,  for  certain  slaves,  by  him,  at 
public  auction,  sold,  to  the  complainants.  The  sale 
was  in  1855,  and  the  intestate  died  in  1860.  Admin- 
istration was  granted  on  his  [estate  the  same  •  year  he 
died,  and  soon  thereafter,  the  complainants  renewed 
the    notes  in  the  hands  of  the    personal    representative. 

In  the  spring  of  1861,  the  administrator  brought 
three  separate  suits  upon  these  notes.  One  against  the 
complainant,  J.  W.  House;  one  against  William  Pett, 
a  son-in-law  of  the  intestate;  and  the  other  against 
William  Powell,  who  is  also  a  son-in-law  of  Jacob  House, 
deceased;  and  both  of  whom  are  complainants  in  the 
causes,  which  are  consolidated  and  heard  with  this  cause. 
The  defendants  in  the  actions  at  law,  each  plead  to 
the  declarations.  The  complainant  House,  pleaded,  '^n 
short,*'  ^^nel  debits  payment  and  set  off;"  but  upon 
the  trial,  which  was  postponed  in  consequence  of  the 
war  until  1865,  he  withdrew  his  pleas,  and  suf- 
fered judgment  to  go  against  him  by  confession  for 
the  sum  of  $5,201.89,  with  costs  of  suit.  The  defen- 
dant, Pett,  by  way  of  defense  to  the  action  against 
him,  relied  on  the  unsoundness  of  the  negroes  for  which 
his  note  was  executed,  and  that  his  wife  was  a  dis- 
tributee in  the  intestate's  ei^tate,  and  therefore  no  judg- 
ment ought  to  be  rendered  against  him  until  the  dis- 
tributee's interest  of    each    heir  had    been    ascertained. 
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Powell,  in  hia    plea,   relied  on    the  fact  that  compound 

interest  had,  in  the  renewal  of  his  note,   been  computed 

against  him,    and  also  upon  the   general   defense  set  up 

by  the  defendant    Pett.      These    pleas    were    unayailing, 

as    might  readily  have  been  supposed,  on  the  trial,  and 

judgment  was  rendered    against    Pett,    for    the    sum    of 

$8,537.80,     and    against    Powell,    for    $8,137.88,    with 
costs  in  each  case. 

Under  this  general  state  of  facts,  their  bills  were 
filed  in  December,  1865,  more  than  ten  years  after 
the  execution  of  the  original  notes,  to  have  the  price 
of  the  negroes  for  which  the  notes  were  executed,  de- 
clared adyancements  made  by  the  intestate,  in  his  life 
time,  to  the  complainants.  The  administrator,  and  a 
portion  of  the  heirs,  resist  the  object  of  the  bill,  and 
insist  that  the  judgments  at  law  are  bona  fide  debts 
against  the  defendants;  and  that  the  notes  upon  which 
they  were  founded,  cannot  be  regarded  as  advancements. 
The  Chancellor  decreed  for  the  complainants;  and  an 
appeal    is  prosecuted  to  this   Court. 

It  is  shown  in  the  proof,  that  in  1855,  Jacob  House, 
being  advanced  in  years,  and  the  owner  of  a  considerable 
number  of  slaves,  determined  to  sell  off  a  portion  of 
them,  reserving  for  himself,  such  as  he  supposed  were 
necessary  for  his  comfort  and  support,  for  the  remain- 
der of  his  life.  To  this  end,  he  caused  public  notice, 
by  printed  hand-bills,  of  time  and  place  of  sale,  to 
be  given,  and  on  the  day  appointed,  a  large  crowd 
was  in  attendance.  The  sale  was  public,  and  open  to 
all,  without  restraint  or  linutation  upon  the  bidders. 
Every    bid  was  cried  by   the  auctioneer,  and  each  slave 
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knocked  off  to  the  highest  bidder.  But  it  so  happened 
that  the  children  and  sons-in-law  bought  all  the  slaves 
that  were  sold.'  And  after  the  sale,  the  several  pnr- 
chasers  ezecnted  their  notes  for  the  property  purchased, 
without  security^  due  and  payable  twelve  months  from 
date.  Bills  of  sale  were  executed  to  each  purchaser, 
with  warrantees  of  title,  but  without  warrantees  of 
soundness,  and  the  slaves  delivered. 

It  further  appears,  that  the  old  man,  prior  to  the 
sale,  repeatedly  said,  he  desired  all  his  children  to 
share  equally  in  the  distribution  of  his  property,  and 
that  he  was  too  old  to  manage  his  slaves,  and  he  did 
not  desire  to  assume  the  responsibility  of  dividing  them 
among  his  children,  and  that  he  had  determined  to  put 
them  up  at  public  sale,  and  if  they  wanted  any  of 
them,  they  could  buy  such  as  they  wanted,  and  if  not, 
some  one  else  would  buy  them. 

It  also  appears  that  he  said,  he  did  not  know  that 
he  would  ever  collect  the  notes  executed  by  hb  chil* 
dren  for  the  slaves,  but  he  would  hold  them  as  receipts 
to  show  the  amounts  they  had  received  of  his  estate, 
and  if  he  should  need  the  money,  he  could  collect  so 
much  of  it  as    his    necessities  required. 

Kow,  it  is  insisted  in  argument,  that  these  facts, 
which  are  in  accordance  with  the  averments  in  the 
bill,  show  that  the  sale  was  a  mode  adopted  .  by  the 
old  man,  of  advancing  his  children,  and  that  he  never 
intended  to  fix  upon  them  an  obligation  to  pay  the 
notes    executed  with  the  accruing  interest. 

The  difference  between  the    claim    of    the  complain- 
ants and  the  demand  of  the  administrator,   is  very  ma- 
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terial;  for,  if  the  priee  of  the  slaveB  purchased  by  the 
former,  are  to  be  regarded  as  advanoementSy  they  will 
be  estimated  in  the  distribution  of  the  estate,  at  their 
yaliie,  oi:  the  price  bid  at  the  time  of  the  sale;  bat, 
if  the  judgments  are  treated  as  debts,  they  will,  of 
course,  carry  the  accumulated  interest  on  the  notes,  and 
also,  such  as  may  have  accrued  on  the  judgments  since 
their  rendition:    Burlan  V8.  Dickson,   8    Yer.,   112-122. 

But,  the  question  recurs,  whether  the  grounds  relied 
on  in  the  bill — all  other  questions  out  of  the  way — 
are  sufficient  to  constitute  the  sale  of  these  slaves  an 
adyancement,  and  to  justify  a  Court  of  Chancery  to 
charge  them  as  such,  against  the  complainants,  in  the 
distribution  of  the  estate.  And  we  think  it  clear  they 
cannot  be  so  treated.  ^^An  adyancement,  properly  speak- 
ing, is  a  gift  by  a  parent  to  his  child,  by  anticipation, 
in  whole  or  in  part,  of  what  it  is  supposed  the  child 
would  be  entitled  to  on  the  death  of  the  parent:" 
Caerthon,  Adm'r,  vs.  Coppedge  et  iU.y  1  Swan,  487; 
17  Mass.  B.,  858;  Yaden,  Adm'r,  v8.  Hance  et  a!.,  1 
Head,   801. 

There  is  nothing  in  this  record  to  show  that  the  in- 
testate intended  the  sale  of  his  slaves,  at  public  auc- 
tion, as  a  mode  of  giving  to  his  children,  such  of  them 
as  they,  or  any  of  them,  might  choose  to  purchase. 
On  the.  contrary,  it  is  manifest  that  it  was  the  old 
man's  intention,  if  any  of  his  children  saw  proper  to 
give  more  for  them  than  any  one  else,  they  could  be- 
come the  purchasers,  and  not  otherwise.  If  he  in- 
tended the  slaves,  after  the  purchase'  by  his  children, 
as  giftSj  and  not  as  constituting  debts^  why  did  he  ex- 
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act  notes  from  the  pnrchaBerSy  and  execute  to  each, 
bills  of  sale  without  warrantees  of  soundness?  The 
fitct  that  he  said  he  never  expected  to  call  on  his 
children  for  the  money,  and  that  he  would  hold  the 
notes  as  receipts,  amounts  to  nothing;  for  he  reserved 
to  himself  the  right,  if  his  necessities  required,  to  col- 
lect them,  or  such  parts  thereof,  as  he  might  need* 
The  whole  transaction  is  replete  with  evidence  that  he 
did  not  intend  the  slaves  as  gifts;  and  this  view  cor- 
responds perfectly  with  the  acts  and  conduct  of  the 
complainants.  For  ten  years  they  treated  the  notes  as 
debts  against  them,  and  after  having  renewed  them  in 
the  hands  of  the  administrator,  and  suffered  judgments 
9t  law  to  go  against  them,  without  any  substantial  de- 
fense, they  cannot,  at  this  late  date,  under  the  cir- 
cumstances of  this  case,  come  into  a  Court  of  Ohan- 
cery,  and  avail  themselves  of  the  grounds  set  up  in 
the  bill. 

The  decree  of  the  Chancellor  must  be  reversed,  and 
decree  entered  here  in  accordance  with  this  opinion, 
with  costs. 
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1.  Chancebt  Jttbisdiction.    Practiee  and  FUnding,      Decrtez,    Every 

decree  most  be  founded  on  and  be  in  conformity  to  the  allegations 
and  proof,  and  cannot  be  based  upon  a  fact  not  put  in  issue  by  the 
pleadings.  But  as  a  rule  of  Chancery  pleading,  the  same  strictness 
is  not  required  in  Courts  of  Equity  as  in  Courts  of  Law. 

2.  Skbyicbb.    Eaminga  qf  Slave*  bthng  to  Matter.    A  slave  and  all  his 

earnings  belong  to  his  master  or  owner,  and  he  could  not,  thereforei 
make  contracts  which  were  obligatory  upon  himself  or  the  person 
contracted  with.  ' 

3.  Saicb.    How  fnanumitted.     When  impUed,    At  common  law,  the  owner 

of  a  slave  might  manumit  him  by  parol.  No  deed,  or  writing  of  any 
kind  is  necesssry  for  the  purpose  of  parting  with  the  master's  right. 
In  fact,  aeti  inpaitf  from  which  freedom  might  be  implied,  have  been 
held  sufScient. 

4.  Same.    Manumittian  not  compute  until  consent  qf  the  State  it  obtained. 

Before  emancipation  of  a  slave  could  become  complete,  after  the  as- 
sent of  the  master,  in  this  State,  before  the  adoption  of  the  Amended 
Constitution  in  1865,  the  assent  of  the  State  to  the  manumission,  must 
have  been  obtained. 
6.  Same.  Righte  cfier  manwmitsion.  After  the  master  or  owner  had  part- 
ed with  his  right  of  property  in  his  slave,  he  owed  no  service  or  la- 
bor to  his  former  owner,  or  to  any  one  else;  but  he  is  entitled  to  enjoy 
the  fhiits  of  his  own  labor;  and  after  the  assent  of  State  is  given  to 
manumission,  he  may  sue  for  and  collect  notes  given  him  in  the  time 
his  former  master  vested  him  with  the  right  of  freedom  and  its  con- 
summation; and  it  would  confer  upon  him  the  right  to  support  a 
trust  made  in  his  favor  during  this  period. 


PROM     MONTGOMERY. 


At  the  October  Term,  1867,  there  was  a  decree  in 
favor  of  the  complainant,  and  an  appeal  to  this  Court 
by  the  respondents.    Chancellor  Thos.  Barry,  presiding. 

James    E.   Bailey,  for  complainants. 
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HoBKBUBGEB    &  H0U8E,  for  WilUainB. 

MiiiLiGAN,   J.y    delivered  the  opinion  of  the  Court. 

On  the  26th  of  March,  1847,  the  defendant's  intes- 
tate, Benjamin  P.  Persons,  made  and  executed  a  deed 
in  trost,  to  the  complainant,  W.  H.  Bedford,  whereby 
he  conveyed  to  the  tmstee,  four  slaves,  vii:  Nelson, 
Amy,  John,  and  Cynthia,  for  the  ^^sole  use,  benefit  and 
comfortable  support"  of  two  colored  women,  called  Le- 
titia  and  Emily.  It  is  stipulated  in  the  deed,  that  the 
slaves.  Nelson  and  Amy,  shall  be  held  for  the  benefit 
of  Letitia ;  and  John  and  Cynthia,  for  the  girl,  Emily, 
who  is  described  in  the  deed  as  the  daughter  of  Le- 
titia. The  trusts  are  for  the  separate  lives  of  the 
eettties  que  trusty  with  the  condition,  if  Emily  shall 
survive  her  mother,  then  all  the  slaves  are  to  be  held 
for  the  use  and  support  of  the  former ;  and  vice  versa^ 
for  the  use  and  support  of  the  latter,  during  her  life, 
and  for  the  support  and  maintenance  of  the  child  or 
children  of  the  said  Emily;  and  after  the  death  of  both 
of  the  original  beneficiaries,  Letitia  and  Emily,  then,  for 
the  support  and  maintenance  of  the  children  of  the 
latter,  now  bom,  or  hereafter  to  be  bom.  In  default 
of  Emily's  having  child  or  children  living  at  the  death 
of  both  of  the  original  beneficiaries,  then  said  slaves 
are  to  be  held  in  trust  for  one  Francis  Lewis,  and 
his  heirs ;  and  the  trustee  is  required  to  convey  them 
to  Lewis,   or  his  heirs. 

In  addition  to  the  foregoing  provisions,  the  deed 
further  provides :     "If,  at  any  time  after    the    date    of 
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this  instrament,  Letitia  or  Emily  should  wish  any,  or 
all  of  said  slaves  hereby  conveyed  for  their  benefit  and 
use,  respeotively,  sold,  and  other  slaves  bought  in  place 
of  them;  or,  if  either  or  both  of  them  should  prefer 
to  have  the  money  got  for  any  or  all  of  said  slaves 
held  for  her  or  their  use,  then  I  authorize  my  said 
trustee,  Wm.  H.  Bedford,  or  his  assigns,  to  sell  all,  or 
any  part  of  said  slaves,  and  invest  the  proceeds  as  said 
Letitia  or  Emily,  or  both  of  them,  may  desire ;  or  hold 
the  money  for  their  use,  if  they  so  desire ;  and  should 
said  slaves  be  sold,  as  here  contemplated,  then  said 
trustee,  or  his  assigns,  is  to  hold  the  money  or  prop* 
erty  in  which  the  proceeds  may  be  invested,  upon  the 
trusts  above  expressed." 

Some  time  after  the  execution  of  this  deed,  the 
slaves  Amy  and  Cynthia  went  into  the  possession  of 
the  beneficiaries  in  the  trust;  and  in  1858,  the  de* 
fondant's  intestate,  Persons,  sold,  and  by  bill  of  sale, 
transferred.  Nelson  and  John,  together  with  some  sixteen 
other  slaves — all  he  then  owned — to  one  J.  B.  Taylor, 
for  the  sum  of  $10,000.  Taylor,  as  it  seems,  sold 
Nelson,  and  perhaps  some  others,  to  a  man  by  the  name 
of  Chilton,  who  afterwards  re-sold  him  to  the  defend- 
ant's intestate,  Benj.  P.  Persons,  who  as  it  is  shown, 
died  in  1860,  leaving  the  boy.  Nelson,  in  the  hands  of 
the  administrator. 

It  also  appears,  that  Chilton  sold  John  about  the 
same  time  he  sold  Nelson,  to  one  Tearell,  who  re- 
moved him  to  the  State  of  Mississippi,  where,  so  far 
as  this  record  discloses  the  facts,  he  remained  until  his 
emancipation. 
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Under  this  general  state  of  facts^  this  bill  was 
bronght  by  the  trustee,  and  the  girl  Emily,  the  sur- 
viying  beneficiary  in  the  trust,  to  recover  the  value  of 
the  slave,  John,  with  the  interest  thereon  from  the 
date  at  which  he  was  sold  to  Taylor,  and  also  the 
hire  of  the  slaves.  Nelson  and  John,  for  the  time  they 
were  in  the  custody  and  control  of  Persons,  after  the 
date  of  the  trust  deed." 

The  bill  charges,  that  Letitia  is  dead,  and  that  she 
was  the  mother  of  the  complainant,  Emily,  who  is  the 
iUegitimate  child  of  the  intestate.  Persons,  and  for  whom 
he  had  a  strong  afiection,  and  desired  that  she  should 
share  largely  in  his  estate.  It  is  also  alleged,  that  he,  at 
all  times,  recognized  the  slaves  conveyed  in  the  trust, 
as  belonging  to  the  trustee,  for  the  purposes  declared 
in  the  deed,  and  regarded  himself  as  responsible  for 
their  hire  while  under  his  control.  It  is  further  al- 
leged, that  he  was  induced  to  sell  the  slaves  conveyed 
to  Taylor,  to  avoid  the  result  of  an  evil  and  wicked 
combination  against  him  and  his  property,  and  that  he 
received  the  sum  of  $1,000  for  John,  which  is  still  in 
the  hands   of  his  administrator. 

The  answer  of  the  administrator  admits  the  execution 
of  the  trust  on  the  26th  of  March,  1847,  and  that  the 
slaves,  Amy  and  Cynthia,  went  into  the  possession  of 
the  complainants  in  the  lifetime  of  the  intestate,  Per- 
sons; but,  upon  information,  the  defendant  denies  that 
Persons  ever  recognized  the  right  of  the  trustee,  or  the 
beneficiaries  in  the  deed,  to  the  custody  and  control  of 
the  slaves.  Nelson  and  John,  or  admitted  that  he  was 
responsible  for  their  hire,  or  the  consideration  for  which 
John  was  sold. 
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It  is  also  admitted  that  the  defendant's  intestate 
divested  himself  of  all  his  property  in  1858,  to  avoid 
the  legal  conseqnences  of  some  actions  of  slander  that 
were  instituted  against  him;  and  that  the  bill  of  sale 
to  Taylor  conveyed  ail  the  negroes  he  owned  at  that  time* 

The  defendant  also  pleads  and  relies  on  the  statute 
of  limitations  of  three  and  six  years,  as  well  against 
the  claim  of  hire,  as  for  the  value  of  the  slave,  John. 

The  proof  is  somewhat  voluminous,  but  it  is  unneces- 
sary to  notice  more  of  it,  than  to  remark,  that  it  es- 
tablishes the  fact  that  the  complainant  was  the  reputed 
daughter  of  the  intestate,  and  that  he  publicly  acknow- 
ledged her  as  such,  and  at  all  times  manifested  great 
tenderness  and  affection  for  her.  It  further  appears 
that  her  mother,  Letitia,  was  the  slave  of  Persons,  and 
that  she  died  without  any  formal  emancipation;  but 
that  many  years  before  her  death,  she  and  her  daughter 
lived  in  a  separate  house,  and  her  master  lived  and 
cohabited  with  her  as  husband  and  wife,  and  in  every 
respect,  treated  her  as  a  free  woman. 

The  Chancellor  decreed  for  the  complainant;  from 
which  there  is  an  appeal  prosecuted  to  this   Court. 

The  principal  question  relied  on,  under  this  state  of 
facts,  is,  that,  by  the  laws  of  this  State,  as  they  existed 
prior  to  the  abolition  of  slavery,  persons  held  to  servi- 
tude or  labor,  were  incapable  of  holding  property  of 
any  kind,  except  such  articles  as  were  allowed  by 
statute ;  and  consequently  they  were  equally  incapable 
of  taking  as  beneficiaries,  under  a  deed  of  trust. 

The  question  raised  in  argument  is  not  properly  pre- 
sented in  the  pleadings.    It  is  no  where  alleged,  either 
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in  the  bill  or  answer,  that  either  the  colored  woman, 
Letitia,  or  her  daughter,  Emily,  were  at  any  time,  the 
daves  of  the  intestate,  or  any  one  else.  The  fact  ap- 
pears in  the  proof  and  not  otherwise  in  the  entire 
record,  and  as  a  general  mle  of  chancery  practice,  a 
Conrt  of  Equity  can  make  no  decree  on  the  proof 
alone,  the  facts  constituting  the  case  upon  which  the 
decree  is  sought,  not  having  been  set  forth  either  in 
the  bill  or  answer.  Every  decree  must  be  founded  on, 
and  be  in  conformity  to,  the  allegations  and  proof,  and 
cannot  be  based  upon  a  fact  not  put  in  issue  by  the 
pleadings.  But,  as  a  rule  of  chancery  pleadings,  the 
same  strictness  is  not  required  in  Courts  of  Equity  as 
at  law:  Cocke  v».  Trotter,  10  Terg.,  218-217;  10  Whea- 
tOD,  181 ;  1  Barber's  Prac,  889;  Cunningham  vs.  Wood, 
4  Hum.,  417-420. 

But,  independent  of  this  defect  in  pleading,  the  po- 
sition assumed  in  argument,  as  applied  to  this  case, 
cannot  be  sustained.  It  is  true,  as  a  general  proposi- 
tion, a  slave,  as  the  institution  existed  in  Tennessee 
prior  to  the  late  war,  could  not  hold  property.  He, 
and  everything  of  his  earnings,  belonged  to  his  master; 
and  he  could  not,  therefore,  make  contracts  which  were 
obligatory  on  himself  or  the  persons  contracted  with: 
University  vs.  Cambreling,  6  Yer.,  84;  Fletcher  vs.  The 
State,  6  Hum.,  266;  Jenkins  vs.  Brown,  6  Hum.,  299; 
Hite  vs.  The  State,  9  Yer.,  207. 

Admitting  the  principles  as  recognized  in  the  above 
recited  cases,  a  very  different  question  is  presented  in 
the  facts  and  circumstances  of  this  case.  By  the  com- 
mon law,   there    is  no    question    but  the  master    might 
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manumit  his  own  slaye  by  parol,  or  even  bj  implica- 
tion, from  acts  in  pais:  2  Black.  Com.,  95.  Judge 
Green,  while  commenting  on  this  common  law  principle, 
in  the  case  of  Grreenlaw  vs.  Bawlings,  8  Hum.,  92,  says: 
'^And  in  this  coontrj,  independent  of  statutory  prohi- 
bitions, the  same  principle  exists.  No  deed  or  writing 
of  any  kind,  is  necessary  for  the  purpose  of  parting 
with  the  master's  right.  In  fact,  acts  in  paiSj  from 
which  freedom  might  be  implied,  have  been  held  suffi- 
cient:" Citing  9  John.  R.,  144;  14  John.  R.,  192;  1 
Cowan's  R.,  127;  7  John.,  831.  See,  also,  Lewis  vs* 
Simonton,  186. 

But  the  State  has  an  interest  in  the  character  of  its 
citizens,  and  therefore  it  has  an  undoubted  right  to  regu- 
late, by  law,  the  manner  of  introducing  new  members  into 
its  free  community.  Hence,  the  Legislature,  to  guard 
against  such  persons  becoming  a  charge  upon  the  public, 
has  repeatedly  provided  by  law,  that,  before  manumission 
can  become  complete,  the  assent  of  the  State  must  be 
obtained.  But,  after  the  master  or  owner  has  parted 
with  the  right  of  property  in  the  slave,  either  upon  terms 
of  the  common  law,  or  by  Will,  or  contract — ^written  or 
in  parol— entered  into  directly  between  the  master  and 
his  slave,  upon  consideration  moving  from  the  slave  to 
the  master,  or  a  stranger  on  behalf  of  the  slave,  what 
was  the  status  of  such  slave  before  the  assent  of  the 
State  was  obtained?  It  is  well  settled  by  our  Courts, 
that  his  relations  to  his  former  master  or  owner,  as  well 
as  to  the  community,  are  wholly  changed.  He  owes  no 
service  or  labor  to  his  former  owner,  or  to  any  one  else. 
And  if  he  voluntarily  goes  to  another  State  in  this  con- 
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dition^  where  Blavery  is  not  recognized,  he  violates  no 
law  of  this  State  or  of  the  United  States,  and  thereby, 
to  all  intents  and  purposes,  becomes  free.  In  this  inter- 
mediate state  between  freedom  and  slavery,  or  rather,  as 
the  law  formerly  existed,  a  qualified  citizenship  and 
bondage,  he  has  an  inchoate  right  to  freedom,  and  no  one 
can  interpose  any  objection  to  its  assertion  but  the  State. 
He  is  free  to  enjoy  the  fruits  of  his  own  labor,  and  after 
the  assent  of  the  State  is  given  to  his  manumission,  he 
may  sue  for  and  collect  a  note  given  him  in  the  interval 
between  the  time  at  which  his  former  master  vested  him 
with  the  right  of  freedom  and  its  final  consummation. 
And  why  should  he  not  have  capacity  to  support  a  trust 
made  in  his  favor  during  this  period?  We  think,  espe- 
ciaUy  in  a  Court  of  Equity,  there  is  no  reason  or  autho* 
rity  to  the  contrary:  Lewis  va.  Simonton,  8  Hum.,  185. 
It  is  clear  in  such  case,  his  freedom  by  relation,  must  be 
held  to  extend  to  the  time  when  the  right  first  accrued; 
and  npon  this  principle,  this  Court  has  held  he  could, 
after  the  consummation  of  his  freedom,  take  both  real  and 
personal  property  devised  to  him  by  his  former  owner; 
much  more  can  he  support  a  trust  in  his  favor,  the  trus* 
tee  assenting  thereto,  after  he  has  obtained  the  consent 
of  the  sovereign  to  his  manumission:  Lewis  v$.  Simon- 
ton,  8  Hum.,  186;  Laura  Jane  V8,  Hogan,  10  Hum.,  832; 
McCloud  &  Karnes,  Ex'rs,  vs.  Childs  et  dl.j  1  Cold.,  248; 
Rose  Porter,  by  next  friend,  vs.  Blakemore,  Adm'r,  et  al.j 
2  Cold.,  556;  Nelson  &  Smithpeter,  Ex'rs,  v$.  William 
and  Hiram  Smithpeter,  2  Cold.,  18 ;  Banks  vs.  Banks,  2 
Cold.,  546. 
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Applying  these  principles  to  the  case  under  consid- 
eration, there  can  be  no  doubt,  at  common  law,  the  acts 
and  conduct  of  the  intestate  towards  the  women,  Letitia 
and  Emily,  would  have  been  sufficient  to  have  rested 
them  with  an  inchoate  right  to  freedom;  and  if  so, 
under  the  authorities  already  cited,  as  well  as  the  case 
of  Abram,  a  man  of  color,  vs.  Johnson  et  a2.,  1  Head, 
120,  it  is  clear  that  the  acts  and  conduct  of  the  intes- 
tate, Persons,  by  impl^  cation  of  law,  vested  them  with 
a  right  to  manumission,  and  thereby  conferred  upon 
them  the  legal  capacity  to  support  the  trust  in  question, 
which  their  former  owner  had  freely  and  voluntarily 
conferred  upon  them;  and  had  the  institution  of  slavery 
remained  in  the  State,  it  would  probably  have  been  the 
duty  of  the  administrator  to  have  applied  for  their 
emancipation.  But,  by  the  ratification  by  the  people, 
of  the  amendments  to  the  Constitution  of  the  State 
abolishing  slavery,  the  assent  of  the  sovereign  was  given, 
in  its  most  solemn  and  imposing  form,  and  the  com- 
plainant, Emily,  is  now  fully  emancipated,  with  the 
privilege  of  remaining  in  the  State;  and  she  may  now 
in  a  Court  of  Equity,  by  relation,  enforce  the  rights 
which  accrued  to  her  under  the  trust,  while  in  a  qtiasi 
state   of  freedom. 

Affirm  the  decree  of  the  Chancellor. 
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J.    G.    Dabbbn,    Exkcutob,     vb.    QfiiFFiir    ORaAnv    Jt 

WiFB  et   dU. 

1.  LxoACiKS.     InUre$t  Payable  on  ihtm.    Specific  and  General  Leffoeiee* 

Interest  is  payable  as  a  general  rule,  from  the  time  the  principal  be- 
comes actually  due.  On  specific  legicies,  interest  is  computed  from 
the  death  of  the  testator,  and  it  is  not  material  whether  the  enjoy- 
ment of  the  principal  is  postponed  by  the  testator  to  a  future  period. 
Upon  general  legacies,  interest  is  computed  from  the  time  the  prin- 
cipal is  due  and  payable,  if  such  time  can  be  inferred  from  the 
Will.  If  no  time  of  payment  is  fixed,  the  law  has  prescribed  the 
general  rule,  that  it  shall  be  computed  from  the  end  of  one  year  from 
the  death  of  the  testator. 

2.  Cabz  IK  JuDOMSKT.     Henry  Hatcher,  by  his  Will,  directed  that  a 

tract  of  land  should  be  sold  for  one  third  in  cash,  and  the  balance 
on  a  credit  of  one  and  two  years ;  out  of  the  money  arising  from  the 
sale  of  the  land,  his  sister,  Mrs.  Sallie  Orgain,  should  have  $8,000. 
The  land  was  sold  as  directed.  Held,  that  Mrs.  Orgain  was  entitled 
to  interest  en  her  ratable  share  of  the  cash  payment  from  the  date 
of  the  sale,  and  interest  on  the  balance  of  her  legacy,  from  the  time 
the  notes  for  the  land  fell  due,  and  carried  interest. 


FROM    MONTGOMBRT. 


At  the  October  Term,  1866,  there  was  a  decree 
refiuing  to  allow  Mrs.  Orgain  interest  upon  her  legacy, 
under  the  Will  of  Henry  Hatcher,  deceased;  from 
-which  she  has  appealed  in  error,  to  this  Court.  Chan- 
cellor Thomas  Barrt,  presiding. 

Jambs  E.  Bailey,  for  Darden,  Ex'r. 
HoRNBUBOBB  k  HousB,  for  Orgain. 

MniLiGAN  J.,  deliyered  the  opinion  of  the  Court. 
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The  question  presented  in  this  record,  arises  on  the 
Will  of  Henry  Hatcher,  deceased,  which,  among  others, 
contains  the  following  proyisions : 

The  testator,  after  providing  for  the  payment  of 
debts,  and  fnneral  expenses,  out  of  any  money  that 
may  come  to  the  hands  of  his  executor,  proceeds,  in 
the  second  clause,  to  dispose  of  three  negroes  under 
same  restriction,  which  it  is  unnecessary  further  to 
notice. 

In  the  third  clause,  he  continues:  ^^I  desire  my 
tract  of  land  to  be  sold,  by  my  executor ;  and  I  give 
him  power  to  transfer  the  same,  lying  in  District  No. 
1,  Montgomery  County;  containing  about  two  hundred 
acres.  Terms — one  third  to  be  paid  in  cash  to  my  exe- 
cutor, and  the  remainder  to  be  divided  into  two  an- 
nual installments,  with  bond  and  good  security,  a  lien  on 
the  property  until  the  money  is  paid;  said  land  to  be 
sold  to  the  highest  bidder.'' 

^Fourthlyy  I  give  to  Sallie  Orgain,  my  sister,  three 
thousand  dollars  in  money,  from  the  sale  of  my  land, 
to  be  paid  over  to  her  by  my  executor,  to  be  in- 
vested in  such  property  as  she  needs,  and  at  her  death, 
the  property  to  be  divided  equally  among  her  children." 

^^Ftfthlyj  I  give  to  Mary  Susan  Hatcher,  my  niece, 
a  negro  man,^  now  in  my  possession,  named  John, 
who  is  about  twenty-six  years  old.  I  also  bequeath  to 
Mary  Susan  Hatcher,  eight  hundred  dollars  from  the 
sale  of  my  lands." 

^^Sixthly^  I  give  to  my  niece,  Jane  Hatcher,  two  thou- 
sand dollars,  from  the  sale  of  my  land ;  the  remainder 
of  money,  from  the  sale  of  land,   if  any,  to  be  divided 
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eqnally  between  my  two    nieces,   Mary   Susan    Hatcher 
and  Jane  Hat<^her." 

There  are  other  clauses  in  the  Will  which  it  is  on- 
necessary,  in  the  discussion  .of  the  question  now  pre- 
sented, to  notice.  The  entire  Will,  at  a  former  Court 
was  construed,  and  it  now  only  remains  to  determine  a 
question  of  interest,  arising  on  the  legacy  of  $8,C00,  to 
Sallie  Orgain. 

The  contest  on  the  former  hearing,  in  this  case,  ap- 
pears to  have  been  in  relation  to  the  funds,  which  were 
to  be  charged  with  the  payment  of  debts.  On  the 
one  hand,  it  was  contended,  that  the  legatees  should 
contribute  equally  to  the  payment  of  debts;  and  on 
the  other,  it  was  argued,  that  the  surplus  proceeds  of 
the  land,  was  to  be  viewed  as  a  residuary  fund,  and 
as  such  fund,  to  be  applied  to  the  discharge  of  the 
debts. 

The  Court  held,  that  the  legacies  to  Sallie  Orgain, 
Mary  S*  Hatcher  and  Jane  Hatcher,  were  demonttrattve 
legacies,  and  payable  out  of  the  proceeds  of  the  land, 
which  immediately  precedes  the  disposition  of  the  surplus 
of  that  fund,  which  surplus  was  in  the  nature  of  a  res- 
iduary bequest,  and  therefore  first  liable  to  be  applied 
to  the  discharge  of  the  debts  of  the  estate :  Darden, 
Ez'r,    etc.,  v$.  Hatcher  eit  aU.j   1   Cold.,  518. 

It  is  conceded  that  the  fund  arising  from  the  sale  of 
the  land  was  more  than  sufScient  to  pay  off  the  legacies 
charged  upon  it,  and  the  debts  due  from  the  estate;  and 
also,  that  the  executor  has  so  executed  the  trust  imposed 
upon  him  by  the  Will,  as  not,  in  any  event,  to  be 
charged  with  interest  on  the   legacies   de  propries   bonis » 
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The  former  decision  of  this  Court  haying  settled  the 
character  of  these  legacies,  and  the  fund  first  liable  for 
the  payment  of  debts,  there  remains  but  a  single  qnes- 
tion  for  our  determination,  and  that  is,  whether  Sallie 
Orgain  is  entitled  to  interest  on  the  legacies  bequeathed 
to  her,  and  if  so,   from  what  time  ? 

Interest  is  payable  on  money  in  general,  on  the 
ground  of  delay  in  liquidation  of  the  principal ;  so  also, 
with  respect  to  legacies,  it  may  be  stated  as  a  general 
rule,  that  it  is  payable  on  them  from  the  time  at  which 
the  principal  becomes  actually  due,  2  Roper  on  Leg. 
184.  But  a  very  well  defined  distinction  is  taken  be- 
tween speeiJUf  and  general  legacies*  The  former  are 
considered  as  severed  from  the  bulk  of  the  testator's 
property,  by  operation  of  the  Will,  from  the  death  of  the 
testator,  and  as  specifically  appropriated  with  the  increase 
and  emolument,  for  the  benefit  of  the  legatee  from  that 
period;  so  that  interest  is  computed  on  them  from  the 
death  of  the  testator ;  and  it  is  immaterial  whether  the 
enjoyment  of  the  principal  is  postponed  by  the  testa- 
tor to  a  future  period,  or  not:  2  Williams  on  Ex'rs, 
1288 ;  2  Roper,  on  Leg.,  184.  See  also,  Jones  vs. 
Ward,  10  Ter.,  168. 

Not  so  with  the  latter,  or  general  legacies*  They,  in 
their  nature,  carry  interest  as  in  the  case  of  other 
claims,  with  that  incident,  but  the  interest  is  computed 
from  the  time  the  principal  is  due  and  payable,  if  such 
time  can  be  inferred  from  the  Will ;  but  if  not,  and 
no  time  of  payment  is  fixed,  the  law,  for  conyeniance, 
has  prescribed  the  general  rule  that  interest  shall  be 
computed  from  the    end  of  one  year  from   the  testator's 
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death:     2  Williams   on  Ez'rs,  1284;    2   Roper  on   Leg.^ 
185;  also,  Mills^  Adm'r,  V8.  Mills  et  dU.j  8  Head,  70  • 

Bat  the  legacy  to  Sallie  Orgain,  in  the  former  opin- 
ion of  this  Court  in  this  case,  was  held  to  be  a  de* 
manstrative  legacy,  therefore  not  strictly  general  or  «pa- 
eific.  A  legacy  of  quantity,  is,  ordinarily,  a  general  lega- 
cy, bnt  there  are  legacies  of  quantity  in  the  nature  of 
specific  legacies,  as  of  so  much  money,  with  reference 
to  a  particular  fund  for  payment.  This  kind  of  legacy, 
as  was  previously  determined  in  this  case,  is  called  by 
the  civilians  a  demon$trative  legacy ;  and  it  is  s  >  far 
general,  and  differs  so  much  in  effect  from  one  pro- 
perly specific,  that  if  the  fund  be  called  in,  or  fail, 
the  legatee,  will  not  generally  be  deprived  of  his  legacy, 
but  be  permitted  to  receive  it  out  of  the  general 
assets ;  yet,  the  legacy  is  so  far  specific  that  it  will 
not  be  liable  to  abate  with  general  legacies  upon  a 
deficiency  of  assets:  2  Williams  on  Ex'rs,  1042;  1 
Roper  on    Leg.,   158. 

It  may,  however,  be  remarked,  that  demonstrative 
legacies  of  money,  payable  out  of  a  particular  fund, 
conforms,  in  many  respects,  more  to  the  incidents  and 
analogies  of  general,  than  of  specific  legacies :  2  Redford 
on  Wills,  529.  And  in  this  view,  as  well  as  the 
general  indispositidn  of  Courts  of  Equity,  to  declare 
legacies  specific,  and  the  circumstances  surrounding  this 
case,  we  are  of  the  opinion  that  the  legacy  to  Mrs. 
Orgain,  does  not  fall  within  the  rule  governing  that 
favored  class  of  legacies  which  carry  interest  from  the 
death   of  the  testator. 
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The  Will  directs  the  executor  to  sell  the  land  out  of 
Tfhich  the  legacy  in  question  is  to  be  raised,  for  one 
third  of  the  purchase  money  in  hand,  and  the  remainder 
payable  in  two  annual  installments.  The  sale  was 
promptly  made  in  pursuance  to  the  provisions  of  the 
Will.  One  third  of  the  purchase  money  was  paid  down, 
and  notes,  as  required  by  the  Will,  taken  for  the  other 
two  thirds,  due  and  payable  at  one  and  two  years,  with- 
out interest.  True,  the  testator  does  not,  in  terms,  fix 
the  time,  at  which  the  legacies  charged  on  the  land,  are 
to  be  paid,  but  it  is  plainly  inferable,  that  he  did  not 
contemplate  their  payment  until  the  fund  necessary  to 
do  so  could  be  raised  from  the  sale  of  the  land  upon 
the  terms  and  conditions  he  had  himself  prescribed. 
It  follows,  therefore,  as  a  necessary  sequence,  that  the 
legacies  were  due  at  the  time  fixed  by  the  testator  to 
raise  the  fund  for  their  payment ;  and  that  Mrs.  Or- 
gain is  entitled  to  interest  on  a  ratable  proportion  of  the 
cash  payments  from  the  date  of  the  sale  of  the  land, 
and  interest  on  the  remainder  of  her  legacy,  from  the 
time  the  first  note  fell  due,  and  carried  interest  in  De- 
cember, 1858. 

It  can  make  no  difference,  if  any  part  of  the  pro- 
ceeds of  the  sale  of  the  land  was  taken  by  the  execu- 
tor to  pay  ofi*  the  general  creditors  .of  the  estate,  as 
the  debts,  by  the  former  decision  of  this  Court,  was 
held  to  be  properly  chargeable  to  the  residuary  surplus 
remaining  after  paying  the  demonstrative  legacies  ;^  and 
a  payment  by  the  executor,  of  any  part  of  the  debts, 
before  the  residuary  surplus  was  ascertained,  only  ope- 
rated  to  relieve  that  fund  of  interest  which  would  have 
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aocnmiilated  on  the  debts;  and  it  must  now  be  charged 
with  the  interest  arising  on  the  legacy  to  Mrs.  Orgain, 
as   above  indicated. 

The  decree  of  the  Chancellor  is  erroneous,  and  must 
be  modified  according  to  the  principles  announced  in 
this   opinion. 


John  W.  Beams  vs.  D.  T.  Ebabks  et  dU. 

L  Ihoohfktekgt  of  J^tdgt,  Chancellor,  or  Justieet  of  the  Peace  to  try 
Qntaet,  A  Jadge,  Chancellor,  or  Justioe  of  the  Peace,  is  inoompe- 
tent  to  try  an  j  cause  or  proceeding  in  which  he  is  interested,  or  has 
been  of  counsel,  or  is  related  to  either  of  the  parties  by  affinity  or 
consanguinity,  except  by  consent  of  the  parties  interested  of  record, 
or  put  in  writing,  if  the  Court  is  not  a  Court  of  record.  A  Judgment 
rendered  by  him  would  be  a  nullity. 

2.  Spscial  Txsms.  Sow  appointed.  By  entry  qf  record  at  Regular 
Term,  or  by  thirty  dayt^  notieo  in  Newtpaper^  or  io  CUrk,  A  Judge 
or  Chancellor  may  appoint  a  Special  Term  of  his  Court  at  a  Regular 
Term,  by  entry  of  record  designating  the  time;  or  in  yacation,  by 
the  Judge  or  Chancellor  making  publication  in  some  newspaper  in 
the  Circuit  or  District,  and  giving  notice  in  writing  to  the  Clerk  of 
such  Court,  at  least  thirty  days  before  the  commencement  of  the 
Special  Term. 

S.  Sams.  Same.  Theaheenee  of  a  Ifewepaper  in  the  (Xretni  or  Dietriet^  wiU 
not  ezeute  the  publication.  The  fact  that  no  newspaper  is  published 
in  the  Circuit  or  District,  is'DO  answer  to  the  positive  requirements 
of  the  statute.  One  or  the  other  plan  must  be  pursued  to  give  the 
Judge  or  Chancellor  holding  the  Special  Term,  jurisdiction,  to  hear 
and  determine  causes. 


FBOM    LAWRENCE. 


There   was  a  decree  in    this  cause  at  the  Septem- 
ber   Term,    1865,     against    KeamSy    surety    of    Bently, 
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who  was  dead;  from  which  decree    Kearns  appealed  to 
this  Coart.       Chancellor  Resb,   presiding. 

« 

Batb  &  Williams,  for  complainant. 

Thomas  M.  Jones  and  S.  E.  Rose,  for  Eeams. 

MiLUGANy  J.y  delivered  the  opinion  of  the   Court. 

This  is  an  application  to  the  Chancery  Court  at 
Lawrencebnrg,  by  one  tenant  in  common,  for  the  sale 
and  distribution  of  the  proceeds  of  a  tract  of  land  in 
Lawrence  County,  upon  the  ground  that  it  cannot  be 
partitioned  without  prejudice  to  the   parties  in    interest* 

The  bill  was  filed  in  1858,  and  signed  by  R.  H. 
Rose,  as  solicitor  for  the  complainant.  The  defendants, 
who  are  also  tenants  in  common  with  the  complainant, 
answer  and  admit  the  allegations  in  the  bill,  and  join 
in  the  prayer  for  a  sale  of  the  land.  Proof  was 
taken  as  required  by  the  statute,  and  a  sale  regularly 
ordered  by  the  Chancellor.  In  April,  1860,  the  Mas- 
ter reports,  that,  after  advertising  according  to  law,  he 
proceeded  to  sell  the  lands  in  the  former  decree  men- 
tioned, and  struck  off  and  sold  the  same  to  W.  V* 
Bently,  at  the  sum  of  $606,  and  took  his  note  for  the 
purchase  money,  due  and  payable  at  twelve  months 
from  date,  with  John  W.  Kearns  as  his  security.  This 
report  was  confirmed  without  exception,  at  the  Septem- 
ber Term,  1860. 

No  other  steps  appear  to  have  been  taken  in  the 
cause  until  a  Special  Term  of  the  Chancery  Court,  at 
Lawrenceburg,  which   began  its  session    on  the  27th   of 
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September,  1865,  when,  upon  motion  of  the  Maater, 
jadgment  without  notice,  was  taken  against  Kearns,  the 
security — the  decree  reciting  that  Bently,  the  principal, 
was  dead,  and  that  no  one  could  be  procured  to  adminis« 
ter  on  his  estate. 

During  the  term,  the  defendant,  Kearns,  appeared  and 
moved  the  Court  to  set  aside  the  judgment  pronounced 
against  him,  on  the  grounds  that  the  Chancellor  render- 
ing it  was  incompetent  to  set  in  the  cause,  and  that  the 
Special  Term  at  which  the  decree  was  pronounced,  was 
not  appointed  and  advertised  in  conformity  to  law. 

T^e  Chancellor  overruled  the  motion,  and  the  defend- 
ant appealed  in  error  to  this  Court. 

It  is  shown  in  the  record,  and  admitted  in  the  argu- 
ment, that  the  Chancellor  who  rendered  the  judgment  in 
question,  had  been  of  counsel  for  the  complainant,  and 
had  prepared  the  bill  and  conducted  the  proceedings  in 
Court,  up  until  after  the  confirmation  of  the  Master's  re- 
port of  sale.  And  also,  that  the  term  of  the  Court  at 
which  the  decree  was  rendered,  was  a  Special  Term,  ap- 
pointed out  of  term-time,  and  there  had  been  no  publi- 
cation in  a  newspaper,  as  required  by  the  Code,  sec. 
8941.     • 

Under  this  state  of  facts,  two  questions  are  presented, 
both  of  which  are  of  easy  solution:  1st,  Was  the  Chan- 
cellor authorized  to  set  in  this  case — Shaving  been  of 
counsel  in  it — and  render  judgment  against  the  purchaser 
of  the  land,  on  the  note  for  the  purchase  money  ?  2d, 
Was  the  appointment  of  a  Special  Term  of  the  Court  out 
of  term-time,  without  publication,  a  valid  appointment? 
1st,  It  is  clear,  under  the  settled  practice  in  this  State^ 
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that  a  purchaser  at  a  Master's  sale,  made  under  a  decree 
of  a  Court  of  Chancery,  becomes  a  qtian  party  to  the 
proceeding,  and  judgment  by  motion  may  be  taken  against 
him,  without  notice,  for  the  purchase  money:  Deaderick, 
Adm'r,  vs.  Watkins,  8  Hum.,  520. 

It  follows,  therefore,  that  the  complainant  in  this  pro- 
ceeding was  'a  qu(m  constructiTe  party  to  the  original 
cause  in  which  the  Chancellor  presiding  had  been  of 
counsel. 

The  Constitution  of  the  State,  as  well  as  the  Legisla- 
ture, for  the  wisest  reasons,  have  provided  that:  ^'No 
Judge  of  the  Supreme  or  inferior  courts,  shall  preside 
on  the  trial  of  any  cause,  in  the  event  of  which  he  may 
be  interested ;  or,  when  either  of  the  parties  may  be  con- 
nected with  him  by  affinity  or  consanguinity,  within  such 
degree  as  may  be  prescribed  by  law,  or  in  which  he  may 
have  been  of  counsel ;  or  in  which  he  may  have  presided 
in  any  inferior  court,  except  by  consent  of  all  the  par- 
ties:" Constitution,  art.  6,  sec.  11. 

The  Code,  sec.  4098,  in  more  direct  and  positive 
terms,  if  possible,  declares:  ^'No  Judge  of  any  court, 
Chancellor,  or  Justice  of  the  Peace,  shall  set  in  any 
cause  or  proceedings  in  which  he  is  interested,*  or  has 
been  of  counsel,  or  where  he  is  related  to  either  party 
by  consanguinity  or  affinity,  within  the  sixth  degree, 
computing  by  the  civil  law,  except  by  consent  of  the 
parties  interested  of  record,  or  put  in  writing,  if  the 
court  is  not  a  court  of  record." 

This  provision    of   the    Constitution,  and  the  law  en- 

'  acted  under  it,   are  founded  in  the  highest  wisdom  and 

the  most  enlightened  public  policy.     They  address  them- 
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selves  directly  to  the  frailties  of  our  nature,  and  guard 
us  against  trusting  our  own  hearts,  where  relationship  or 
pre-conceived  opinions  are  iuTolyed;  and  warn  us  of  the 
fact,  that  Judges  of  erery  grade  are  hut  human,  subject 
to  be  swayed  by  the  same  passions  and  prejudices  that 
influence  other  men.  Were  the  law  otherwise,  judicial 
officers  would  be  exposed  to  a  thousand  surmises  and 
suspicions,  which,  whether  just  or  unjust,  would  weaken 
the  power  of  the  law  itself,  and  tend  to  corrupt  the 
channels  of  its  impartial  administration.  The  courts  of 
all  grades  ought  to  set  their  faces  against  all  violations 
of  the  Constitution,  and  none  more  imperatively  demands 
their  scrupulous  regard  than  the  one  under  consideration. 

The  judgment  in  this  case  was  a  mere  nullity,  and 
was  pronounced  without  even  the  authority  of  the  Chan- 
cellor to   preside  in  the  cause, 

2d,  The  decision  of  this  question  is  conclusive  of  the 
whole  case;  but  we  think  it  equally  clear  that  the 
appointment  of  the  Special  Term,  at  which  the  decree 
in  question  was  pronounced,  was  not  in  conformity  to 
the  requirements  of  the  statute. 

The  Code  provides,  sec.  8940,  that:  "The  Judge  or 
Judges  and  Chancellors  of  any  court,  may  appoint  a 
Special  Term  of  court,  whenever  it  is  necessary  for  the 
dispatch  of  business." 

And  sec.  8941  declares:  "The  Special  Term  may  be 
appointed  either  at  the  Regular  Term  by  entry  of  record 
to  that  effect,  designating  the  time,  or  in  vacation,  by 
publication  in  some  newspaper  in  the  circuit  or  district, 
and  giving  notice  in  writing  to  the  Clerk  of  such  Court, 
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at  least    thirty  days    before  the    commenoement    of   the 
Special  Term/' 

Two  modes  of  appointing  Special  Terms  are  clearly 
provided  for  in  the  statute;  one  at  the  Regular  Term^ 
by  entry  of  record;  and  the  other  in  yacation,  by  pub- 
lication  in  some  newspaper  in  the  circuit  or  district, 
and  notification  in  writing,  to  the  Clerk,  at  least  thirty 
days  before  the  commencement  of  the  Special  Term. 

In  this  case,  neither  of  these  modes  were  adopted. 
The  Chancellor  assumed  to  appoint  the  Special  Term, 
in  yacation,  and  to  that  effect  the  record  shows  he  noti- 
fied the  Clerk;  but  it  is  admitted  no  publication  was 
made. 

The  publication  is  quite  as  important  as  the  notifi- 
cation of  the  Clerk,  as  it  is  through  it  suitors  are 
informed  of  the  sitting  of  the  court;  otherwise,  they 
are  presumed  not  to  be  prepared  for  the  trial  of  their 
causes.  The  fact,  as  it  is  argued,  that  no  newspaper 
was  published  in  the  district,  is  no  answer  to  the  plain 
and  positive  requirements  of  the  statute.  They  must 
be  complied  with  in  order  to  give  the  Judge  or  Chan- 
cellor holding  a  Special  Term  under  his  appointment, 
jurisdiction  to  hear  and  determine  causes;  and  if  it  is 
impracticable  to  make  the  publication,  as  required  by 
law,  he  has  no  alternative  but  to  make  the  appointment 
at  the   Regular  Term,   of  record. 

The  decree  of  the  Chancellor  rendering  judgment 
against  the  defendant,  must  be  reversed,  and  the  cause 
remanded. 
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1.  Lett  of  EzzcTrxioir.     On  pertonal  property,  vetU  in  the  officer  ihe 

title  to  the  goode.  Not  euloeet  to  levy  hy  another  officer,  A  Sheriff 
having  in  his  hands  an  execution  issued  from  a  Circuit  Court,  and 
levies  the  same  on  personal  property,  it  is  in  euetodia  legie,  and  no 
other  officer  has  tho  right  to  seize  and  remove  the  same,  the  title  to 
the  property  having  passed,  by  virtue  of  his  levy,  to  the  officer. 

2.  Sams.     What  ie  a  euffieient  leoy.    To  constitute  a  good  levy,  it  is  neces- 

sary that  the  officer  should  see  the  goods,  and  in  some  manner  assert 
his  title  to  them  by  virtue  of  his  execution.  A  proclamation  of  a 
levy  on  goods  locked  up  and  not  in  sight,  is  not  a  good  levy;  they 
must  be  subject  to  his  control,  so  as  to  touch  or  remove  them  if  he 
wishes.  It  is  not  enough  for  him  to  tell  the  defendant  that  he  holds 
the  execution,  and  the  goods  are  subject  to  his  control,  if  he  does  not 
take  action;  nor  if  he  goes  to  the  house  of  the  debtor  with  the  execu- 
tion in  his  pocket,  and  fails  to  apprise  him  that  he  has  come  to  levy 
upon  his  goods. 

8.  Same.  Same.  The  property  levied  on  maet  hein  view  (^officer  when  levy 
U  made.  Making  a  note  of  the  levy  upon  the  back  of  the  fi,fa ,  with 
the  property  in  sight  and  in  the  presence  of  the  defendant,  would  be 
sufficient.  The  officer  must  assert  a  dominion  over  the  goods,  under 
the  authority  of  the  execution,  and  so  interfere  with  them  as  that  if 
he  had  no  execution  or  other  right*  the  act  would  amount  to  an  ac- 
tual or  constructire  trespass. 

4.  SuEETixs.  Good  faith  muei  he  obaerved  towards,  or  it  will  avoid  the  con- 
tract The  contract  for  suretyship  implies  entire  good  faith  and 
confidence  between  the  parties,  in  regard  to  the  whole  transaction. 
Any  concealment  of  material  facts,  or  any  undue  advantage  taken 
of  the  surety  by  the  creditor,  (or  his  agent,)  either  by  surprise  or  by 
withholding  proper  information,  will  furnish  a  sufficient  ground  to 
invalidate  the  contract. 

6.  Oaee  in  judgment.  The  complainants  in  this  case  were  induced  to  be- 
come the  sureties  of  the  defendants  in  the  executions,  for  the  deliv- 
ery of  personal  property  which  it  was  alleged  had  been  levied  on  by 
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the  officers  who  held  the  executions,  when  in  fact  no  legal  levy  had 
been  made.  Held,  that  the  sureties  on  the  delivery  bonds  were  not 
liable  for  the  delivery  of  the  property. 


FROM  MONTGOMERY. 


At  the  October  Term,  1866,  there  was  a  decree  in 
favor  of  the  respondents;  from  which  complainants  ap- 
pealed to  this  Oourt.  Chancellor  Thomas  Barry,  pre- 
siding. 

HoRNBURasR  &  House,  for  complainants. 

James  E.  Bailey  and  Bobt.  W.  Humphries,  for  re- 
spondents. 

Edward  H.  East,  Special  Judge,  deliyered  the  opinion 
of  the  Court. 

One  execution  was  issued  by  a  Magistrate  against 
McEoin  &  Bayley,  July  13,  1860,  returnable  the  12th 
day  of  August;  two  were  issued  on  the  9th  of  August, 
returnable  on  the  8th  of  September;  five  were  issued 
on  the  10th  day  of  August,  returnable  on  the  9th  of 
September,  1860;  two  on  the  17th  day  of  August,  re- 
turnable on  the  16th  day  of  September,  1860;  and  one^ 
on  the  19th  of  August,  returnable  on  the  18th  day  of 
September,   1860. 

The  three  first,  purport  to  be  levied  on  the  9th  of 
August;  the  five  succeeding,  to  be  levied  on  the  10th 
of  August,  1860;  and  the  three  others,  on  the  days 
of  their  issuance,  respectively. 
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These  ezeoutions  all  came  to  the  hands  of  three  offi- 
cers of  Montgomery  County. 

The  defendants  owned  real  estate— also,  a  stock  of 
goods,   consisting  of  furniture,   etc. 

There  was  also  in  the  hands  of  the  Sheriff  of  said 
county,  executions  issued  from  the  May  Term,  1860,  of 
the  Circuit  Court,  for  upwards  of  $14,000,  against  the 
same  defendants,  and  returnable  to  the  September  Term, 
on  Monday,  the   10th. 

The  Sheriff  levied  the  court  executions  on  all  the 
real  and  personal  property  of  the  defendants,  and  left 
the  personal  property  in  the  hands  of  the  clerks  in  the 
store;  and  the  same  remained  in  their  hands  until  the 
8th  day  of  September,  when  the  defendants  conveyed 
all  their  estate  to  a  trustee,  to  secure  money  borrowed 
to  pay  the  debts  held  by  the  Sheriff,  and  other  debts, 
to  above  $40,000.  On  the  11th  of  September,  the  offi< 
cers  holding  the  executions  from  the  Justice's  court, 
went  to  the  house  of  one  of  the  defendants  and  told 
him  they  had  levied  upon  the  goods  in  the  store  before 
the  conveyance  in  trust,  was  made,  or  rather,  had  back- 
levied  after  the  Sheriff;  and  the  defendants  in  the  exe- 
cution sent  for  complainants,  who  were  beneficiaries 
under  the  conveyance  in  trust,  and  the  same  thing  was 
repeated  to  them,  and  they  procured  to  go  on  a  deliv- 
ery bond.  They  now  file  their  bill,  and  allege  that 
they  were  deceived,  and  thought  the  levies  had  been  made 
as  represented;  and  that  the  whole  transaction  was  a 
fraud,  based  upon  falsehood;  that  no  levies  were  ever 
made  in  fact;  that*the  defendants  in  the  execution  had 
16 


226  NASHVILLE: 


Bradley  &  Bortch  vm.  Kesee,  Cain  st  aU. 


possession  of  the  goods  purported  to  be  so  levied  upon, 
all  the  time,  and  by  themselves  and  clerks,  had  been 
selling  the  same. 

The  proof  is  clear,  that,  if  these  officers  had  levied, 
as  their  returns  purport,  no  one  ever  knew  it— neither 
the  defendants  in  the  executions  or  the  clerks.  And 
on  the  day  (11th  of  September)  that  they  demanded 
delivery  bonds,  it  will  be  seen  that  one  of  the  execu- 
tions had  been  functus  officio  one  month;  seyen  had 
been  functus  officio  three  days;  and  the  remaining  three 
had  a  few  days  to  run;  and  their  action  can  be  char- 
acterized only  as  indicating  both  great  ^^delay  and 
rapidity."  These  eleven  executions  are  for  several 
thousand  dollars,  and  all  purport  to  be  levied  within 
two  or  three  days,  and  no  one  can  be  called  who  knew 
or  heard  of  the  levies  until  the  time  the  bonds  are 
demanded. 

All  of  the  personal  property  being  under  the  levy 
of  the  Sheriff,  was  in  custodia  legis,  and  no  other  offi- 
cer had  any  right  to  seize  and  receive  the  same.  See 
Bthridge  vs.  Edwards,  1  Swan,  426;  10  Peters,  400; 
6  Mass.,  271;  9  Dance,  878;  4  B.  Mon.,  241.  The 
title  of  personal  property  levied  upon,  passes  to  the 
officer :  Brown  vs.  Allen,    8  Head,  429. 

Was  the  execution  in  the  hands  of  the  constable, 
ever,  in  fact,  legally  levied  upon  the  personal  property 
of  the  defendant  in  the  execution? 

By  the  English  law,  most  clearly  not:  1  Arch. 
Pr.,  298;  1  Maule  4;  Selw.,  711;  5  Taunt.,  198.  By 
that    law   the    officer  would    enter  '  the    premises    upon 
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which  the  goods  were,  and  leaye  one  of  his  asBistants 
in  possession  of  them,  or  would  cause  an  inventory  to 
be  taken  and  remove  them:    Gwinne    on   Sheriffs,   210. 

In  the  United  States,  it  is  necessary  that  the  officer 
should  see  the  goods,  and  in  some  manner  assert  his 
title,  by  virtue  of  his  execution:  Beekman  vs.  Lansing, 
8  Wend.,  446.  A  proclamation  of  a  levy  upon  goods 
locked  up,  but  not  in  sight,  has  beto  held  not  to  be  a 
good  levy:  Haggerty  v$.  Wilber,  16  Johns,  288.  They 
must  be  subjected  to  his  control,  so  as  to  touch  or 
remove  them,  if  he  wishes:  Odeane  vs.  Colby,  2  N.  H. 
Rep.,    66;    16  John.,  288. 

It  is  not  sufficient  for  him  to  tell  the  defendant 
that  he  holds  the  execution,  and  the  goods  are  subject 
to  his  control,  if  he  does  not  take  action :  Westervelt 
vs.  Pinkney,   14  Wend.,  124.      Nor,    if  he  goes  to  the 

m 

defendant's  house  with  the  execution  in  his  pocket,  and 
fnils  to  apprise  the  defendant  that  he  has  come  to 
levy  upon  his  goods:  8  Wend.,  446;  19  Wend.,  497; 
28  Id.,  492. 

Making  a  note  of  the  levy  on  the  back  of  the  ex- 
ecution, with  the  property  in  sight,  in  the  presence  of 
the  defendant,  is  sufficient:  1  Swan,  426;  Mass  vs, 
Moore,   8  Hill,   S.   C,    276;   28  Wend.,  490. 

The  officer  holding  the  execution  should  assert  a 
dominion  over  the  property,  under  authority  of  the  ex 
eeution,  and  so  interfere  with  the  goods,  as  that,  if  he 
had  no  execution  or  other  right,  the  act  would  amount 
to  an  actual  or  construdtive  trespass:  6  Cowen,  826;  7 
Id.,  786;  8  Wend.,  610;  10  Ida.,  849;  12  Id.,  89. 

The    alleged    levies    of  the    constable,    in  this  case, 
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even  admitting  the  property  to  be  leviable,  did  not 
amount  to  a  legal  levy  in  law.  Those  haying  posses- 
sion of  the  goods  did  not  know  or  hear  of  it;  they 
asserted  no  dominion  or  control ;  the  goods  were  sold 
from  day  to  day,  openly  and  publicly,  to  customers,  from 
the   store,    until  conyeyed  in  trust. 

Such  being  the  condition  of  the  property  at  the 
time  of  the  execution  of  the  delivery  bonds,  and  such 
the  condition  of  the  alleged  levies,  we  do  not  think 
these  sureties  were  fairly  dealt  with  in  procuring  them 
to  go  upon  the  bonds. 

There  can  be  no  doubt,  we  think,  that  they  execu- 
ted the  bonds  for  the  delivery  of  the  property,  with  a 
confident  belief  that  there  had  been  a  levy  previous  to 
the  conveyance  in  trust,  and  superior  to  it  in  point  of 
law;  and  advantage  was  taken  of  this  belief,  and  they 
induced  to  sign  the  bonds,  thereby.  This  Court  de- 
cided in  the  case  of  Johnson  &  Taylor  vs.  Iney,  MS., 
that,  ^^The  contract  for  suretyship  imports  entire  good 
faith  and  confidence  between  the  parties,  in  regard  to 
the  whole  transaction.  Any  concealment  of  material 
facts,  or  any  express  or  implied  misrepresentation,  or 
undue  advantage  taken  of  the  surety,  by  the  creditors, 
(or  his  agent,)  either  by  surprise,  or  by  withholding 
proper  information,  will,  undoubtedly,  furnish  a  suf- 
ficient  ground   to  invalidate  the  contract." 

And,  we  think  that  this  case  falls  clearly  within 
this  principle;  and,  therefore,  reverse  the  decree  of  the 
Chancellor  dismissing  the  bill,  and  decree  that  the  in- 
junction be  perpetuated. 
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DowNiKG,  Ex%  vB.  Sallib  Johnson    et  aU. 

Will.  Chnsiruetion  of.  Right  of  Widow,  The  testator,  by  his  Will,  gave 
to  hlB  wife,  *the  rest  of  my  estate,  both  real  and  personal,  phoses  in 
action,  etc.,  etc.,  for  and  daring  her  natural  life,  to  be  fully  possessed 
and  enjoyed.  The  balance  of  my  property,  money  and  other  effects 
that  may  be  on  hand  at  the  death  of  my  wife,  I  direct  shall  be  sold 
and  the  proceeds  divided  as  follows."  Held,  that  under  this  Will 
the  widow  is  entitled  to  the  possession  of  all  the  property  belonging 
to  her  husband  at' his  death ;  and  if  her  support  and  maintenance  in 
her  opinion,  required  it,  she  may  consume  the  eorjnu  of  the  entire 
estate,  except  the  land,  and  whatever  balance  remainea  at  her  death, 
would,  under  the  Will,  pass  to  the  remainder-man. 


FBOM    HICKMAN, 


At  the  September  Term,  1867,  there  was  a  decree  in 
favor  of  the  complainant,  and  an  appeal  to  this  Court, 
by  Mrs.  Sallie  Johnson.  Chancellor  Robert  H.  Rosb, 
presiding. 

Mtbrs  k  Easlet,  for  complainant. 
N.   N.   Cox,   for    respondent 

Hawkins,  J.,    delivered  the  opinion  of  the  Court. 

Isham  Johnson  died  about  1862,  after  having  made 
and  published  his  last  Will  and  Testament,  by  which 
he  appointed  complainant  and  one  Easley,   his  executors. 

The  Will  was  duly  probated,  and  complainant  alone, 
qualified.      The  second  clause   in  the  Will,  is  as  follows : 

^'I    will    and    bequeath   to    my  beloved    wife,    Sallie 
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JohnBon,  the  whole  of  my  estate,  both  real  and  per- 
sonaly  choses  in  action,  etc.,  for  and  during  her 
natural  life,  to  be  by  her  freely  possessed  and  enjoyed/' 

The   fourth   clause  is  as  follows: 

^^The  balance  of  my  property,  money  or  other  effects 
that  may  be  on  hand,  at  the  death  of  my  wife,  I 
dispose  of  in  the  following  manner :  That  is,  I  direct 
that  my  negro  boy,  Charles,  and  all  the  rest  of  my 
property,  be  sold  to  the  highest  bidder,  on  a  credit  of 
twelve  months,  and  the  proceeds  disposed  of  as  fol- 
lows,"   etc. 

On  the  27th  Nov.,  1865,  Downing,  the  executor,  filed 
this  bill  against  Sallie  Johnson,  the  widow  of  the  tes- 
tator, and  various  other  parties,  legatees  and  devisees 
under  the   Will,   several   of  whom  are  minors. 

The  bill  charges  that  the  testator  was  possessed,  at 
the  time  of  his  death,  of  some  money,  notes  and  ac- 
counts, amounting  to  $850,  all  of  which  the  widow 
retained  in  her   hands. 

Some  of  the  personalty  belonging  to  the  testator, 
was  sold  by  the  executor  at  the  request  of  the  widow, 
and  the  notes  therefor  amounting  to  about  $900, 
was  delivered  to  the  widow,  after  the  payment  of 
burial  expenses,  which  constituted  the  indebtedness  of 
the  estate. 

Complainant  alleges  he  has  doubts  about  the  true 
construction  of  said  Will,  and  his  duties  and  liabilities 
as  executor,  and  desires  the  Will  be  construed,  and  he 
be   directed    as  to  his  duties  in    the  premises. 

Complainant  charges  that  the  widow  is  wasting  the 
assets  belonging    to   the    estate ;    that  she    is    collecting 
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the  money  due  on  the  notes^  and  applying  the  same  to 
her  sole  and  separate  uBe,  and  threatens  to  consame 
the  whole,  both  principal  and  interest,  which  complainant 
alleges  she  has  no  right  to  do.  That  she  is  entitled 
only  to  the  interest  on  the  debts  due  the  testator  at  the 
time  of  his  death,  and  to  the  use  of  the  property  on 
hands;  or  on  sale  thereof,  to  the  interest  accruing  on 
tile  principal  of  the  sale ;  and  if  she  is  allowed  to  con- 
sume the  principal  it  will  defeat  the  interest  of  the  re- 
mainder-men, and  would  involve  the  complainant  in  serious 
loss. 

Complainant  prays  said  notes    be    attached,  and    de- 
livered to  him,   as  executor.     That  an   injunction    issue 
restraining  the  widow  from  collecting  any  of  said  debts, 
and  for  general  relief. 

Mrs.  Johnson,  alone,  answers  the  bill,  and  denies 
that  she  is  wasting,  or  has  wasted  any  of  the  funds 
bequeathed  to  her,  and  claims  the  personal  estate 
absolutely;  and  denies  that  it  is  any  business  of 
the  executor,  if  she  spends  the  whole  of  it;  and  insists 
that  she  has  a  right,  under  the  Will,  to  use  both 
principal  and  interest. 

No  steps  whatever,  have  been  taken  by  or  in  ref- 
ference  to  the  other   defendants. 

An  attachment  was  granted  by  the  fiat  of  the  Ohan- 
oellor,  and  by  said  fiat^  the  Chancellor  directed  that 
said  notes,  etc.,  be  delivered  to  the  complainant,  upon 
his   giving  bond,  etc. 

Afterwards,  upon  motion,  it  was  ordered  that  the 
widow  be  allowed  to  retain  $75,  and^  that  N.  Nt 
Ooz,  be  appointed  a  receiver,  to  collect  said  notes. 
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And  the    cause    was  referred   to  the  Master,  to  as* 

certain, 

Ist,  What    debts  were  owing  testator  at  the  time    of 

his    death. 

2d,   Whether  the  sum  has  been  paid. 

8d,  What  articles  of  property  belonged  to  testator 
at   the  time  of  his   death. 

4th,  What  portion  of  the  same  has  been  disposed  of, 
by  whom,  and  under  what  circumstrnces,  and  what  has 
become  of  the  same,  etc. 

5th,  What  increase,  if  any,  by  birth  of  stock,  in- 
terest on  notes,  etc.,  since  testator's  death,   etc.,   etc. 

The  Master  proceeded  to  take  the  accounts  and 
make  report  thereof,  which  being  unexcepted  to,  was 
confirmed.  From  which  it  appears,  the  sale  by  the 
executor  amounted  to  (1,006.90.  That  the  widow  re- 
tained personal  property,  of  the  value  of  $12^.90.  That 
the  executor  had  disbursed  the  sum  of  917.95.  That 
the  widow  has  used  and  appropriated  $285.90.  That 
9125.00,  would  be  a  reasonable  allowance  for  the  sup- 
port of  the  widow,  per  annum.  That  the  rent  of  the 
land  is  reasonably  worth  $75.00  per  annum.  That 
the  services  of  the  executor,  are  reasonably  worth 
$150.00. 

The  Chancellor  decreed  that  the  wife  of  testator  took 
jmder  the  Will,  only  an  estate  for  life,  in  the  use 
and  enjoyment  of  the  property,  with  no  right  or  power 
to  consume  the  carpus  of  said  property;  and  at  her 
death,  what  remained  of  the  same,  belonged  to  the 
persons  in  remainder ;  and  that  the  money,  notes  and 
accounts  with  interest  on  the  same,    at  the  time  of  the 


DECEMBER  TERM,  1867.  288 

Downing,  Sx'r,  m.  Sallie  Johnson  et  ali. 

death  of  the  testator,  and  the  real  estate,  and  other 
property  belonging  to  the  testator,  constitated  the 
earpiLS    or  capital  of  said  property. 

The  Chancellor  further  decreed,  that  the  executor, 
in  permitting  the  defendant,  Sallie,  to  retain  the  use 
and  possession  of  the  money,  notes,  accounts,  etc., 
acted  rightfully,  and  discharged  him  from  all  liability 
on   account  of  the  same. 

Sut,  inasmuch  as  the  defendant  in  her  answer,  claims 
to  be  the  absolute  owner  of  said  property  except  the 
land,  and  had  in  the  opinion  of  the  Chancellor,  made 
some  imprudent  threats  about  burning  the  notes,  the 
Chanceller  was  of  opinion  that  the  persons  in  remain- 
der, and  the  complainant,  had  a  right  to  require  of  the 
defendant  to  give  bond  with  good  security  in  double 
the  yalue  of  the  pergonal  property,  conditioned  not  to 
waste  or  destroy  said  property,  and  to  have  the  same 
forthcoming  at  her  death,  subject  to  the  order  of  the 
Court,  for  the  benefit'  of  those  in  remainder,  decreed 
accordingly.  From  which  the  defendant  has  appealed 
to   this   Court. 

What  are  the  rights  of  the  defendant,  Sallie  Johnson^ 
under  the  Will  of  her  husband  y  The  answer  to  this 
question  is:  Just  such  as  it  was  the  intention  of  the  tes- 
tator to  give  her;  for  it  is  the  intention  of  the  testator, 
which  must  control:  and  this  is  to  be  asertained  by  con* 
struing  the  whole  Will,  that  is  the  dififerent  clauses  of  the 
Will,  together.  He  was  the  owner  of  a  small  estate, 
which  had  been  acquired  by  the  joint  industry  and  econo- 
my of  the  husband  and  the  wife,    the  latter  of  whom   in 
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1859,  the  date  of  the  Will,  was  about  70  years  of  age. 
By  one  clause  of  his  Will  he  gave  his  entire  estate, 
real  and  personal,  to  his  wife  for  life,  to  be  by  her  fully 
possessed  and  enjoyed*  By  the  next  clause,  he  directs 
that  after  the  death  of  his  wife,  his  lands  be  divided, 
and  he  gives  one  portion  to  one  of  his  daughters,  if  liv- 
ing, but  if  she  be  dead,  then  to  her  children;  and  to  an- 
other daughter,  in  the  same  manner,  he  gives  the  remain* 
ing  portion  of  his  land. 

And  by  the  fourth  clause,  he  says;  *^The  balance 
of  my  property,  money  or  other  effects,  which  may  be 
on  hand  at  the  death  of  my  wife,  I  dispose  of  in  the 
following  manner:  That  is,  I  direct  that  my  negro  boy, 
Charles,  and  all  the  rest  of  my  property,  be  sold  to 
the  highest  bidder,  on  a  credit  of  twelve  months,  and 
the  proceeds  disposed  of  as  follows,"  etc.  Now,  in  the 
first  place,  it  will  be  observed  the  testator  gives  his 
entire  estate,  real  and  personal,  to  his  wife,  for  life,  to 
be  by  her  freely  possessed  and  enjoyed;  and  in  the 
second  place,  it  will  be  observed,  the  testator  does  not 
give  an  estate  in  remainder  in  any  of  his  property, 
except  the  land,  the  proceeds  of  the  boy,  Charles,  and 
the  balance  of  his  property  which  might  be  on  hand 
at  the  death  of  his  wife. 

We  think  it  was  most  clearly  the  intention  of  the 
testator  to  provide  for  the  support  and  maintenance  of 
his  wife,  out  of  his  property,  and  to  that  end,  gave  her 
a  life  estate  in  it,  and  declared  that  it  should  be  freely 
possessed  and  enjoyed  by  her;  and,  as  if  anticipating 
the  corpvs  of  a  portion  of  it  at  least,  must  be  consumed 
by  his  wife,  in  her    support    and    maintenance    in    her 
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declining  years,  he  only  gives  such  balance  as  may  be 
on  hand  at  the  death  of  his  wife,  in  remainder.  There- 
fore, Sallie  Johnson,  the  defendant,  is,  under  the  Will 
of  her  deceased  husband,  entitled  to  the  possession,  use 
and  enjoyment,  during  her  life,  of  all  the  property 
belonging  to  her  husband  at  the  time  of  his  death;  and 
if  her  support  and  maintenance,  in  her  discretion,  re» 
quire  it,  she  may  consume  the  eorpu$  of  the  entire 
estate,  except  the  land;  and  should  there  be  any  iaJ- 
anee  on  hands  at  the  death  of  the  wife,  it  passes,  under 
the  Will,  to  the  remainder-men. 

We  do  not  say,  that,  in  a  proper  case  made  out,  that 
a  Court  of  Chancery  would  not  interfere  to  restrain  a 
fraudulent  and  extravagant  waste  of  the  property  given 
to  Mrs.  Johnson  for  her  support  during  her  life,  in 
order  to  protect  the  interests  of  remainder-men;  but  no 
such  case  is  made  out  in  this  record,  as  will  authorise 
any  such  interposition. 

The  record,  so  far  from  showing  that  Mrs.  Johnson 
has  been  wasteful  or  extravagant,  shows  that  she  is 
remarkably  careful,  industrious  and  economical. 

The  ground  upon  which  the  Chancellor  bases  his  de- 
cree requiring  her  to  give  bond  with  security,  in  double 
the  value  of  the  estate,  conditioned  for  the  forthcoming 
of  the  corpus  of  the  estate  at  her  death,  to*wit:  ^^That 
ahe  claimed  in  her  answer  that  the  estate  was  hers 
absolutely,  and  had  made  some  imprudent  remarks  about 
destroying  the  property,"  wq  think,  when  taken  in  con- 
nection with  the  facts  of  the  case,  are  wholly  insufficient 
to  authorize  the  imposition  of  such  a  burthen.  There 
IS  no  proof  that  she  ever  set  up  an  absolute  ownership 
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over  the  property  at  any  time,  or  under  any  circum- 
Btances,  except  through  her  answer  to  this  bill;  nor  is 
there  any  proof  showing  that  she  intended  or  desired 
to  dispose  of  the  property  in  any  manner,  so  as  to 
defeat  the  rights  or  prejudice  the  interests  of  those  en- 
titled to  the  balance  on  hands  at  her  death.  Surely 
her  remarks  about  burning  or  destroying  of  the  notes, 
cannot  be  tortured  even  into  a  purpose  on  her  part,  to 
defeat  the  remainder-men.  She  was  rightfully  in  pos- 
session of  the  notes,  accounts,  etc.,  which  her  husband 
had  given  her  by  his  Will,  and  of  the  notes  given  for 
the  purchase  money  of  property  given  her  in  like  man- 
ner, for  life,  to  which  she  rightfully  looked  for  a  support. 
When  the  complainant  wrongfully  demanded  them  of  her, 
she  refused  to  give  them  up;  and,  doubtless  irritated, 
as  she  well  may  have  been,  by  the  injustice  of  the  de- 
mand, said  something  about  burning  them  rather  than 
giving  them  up  to  the  complainant,  in  obedience  to  his 
demand. 

But  what  rights  has  the  complainant  in  this  litiga- 
tion? He  seeks  a  construction  of  the  Will  and  the 
direction  of  the  Court,  as  to  his  duties.  This  much, 
perhaps,  he  had  a  right  to  ask  of  the  Court,  under  a 
proper  frame'  of  the  bill.  No  specific  construction  or 
direction  is,  however,  asked  for;  but  such,  it  does  not 
seem  to  us,  was  the  real  object  in  the  filing  of  this  bill. 
By  its  frame  it  is  apparent  the  real  object  of  the  ex- 
ecutor was,  to  abridge  the  rights  of  the  widow  of  the 
testator,  and  in  a  proportionate  degree  to  enlarge  the 
interests  of  the  remainder-men,  and  in  the  mean  time 
to  have  the  funds  transferred  to  his  own  hands.      The 


DECEMBER  TERM,    1867.  287 

Downing,  Ex'r,  v$.  Sallie  Jobnson  et  €U$, 

remainder-men  do  not  complain;  but  this  complainant, 
to  gratify  an  over-weening  anxiety  to  litigate,  files  this 
bill  against  a  sickly  old  woman,  seventy-five  years  of 
age,  and  against  the  remainder-men,  to  protect  the  inter- 
ests of  the  remainder-men,  and  thus  seeks  to  charge 
funds  in  which  he  has  no  interest,  with  the  expenses 
of  this  litigation,  and  enlarge  the  basis  for  allowances 
to  himself  as  executor.  The  executor  has  no  interest 
whatever  in  the  question  which  forms  the  principal,  if 
not  the  only,  grounds  of  contest  in  this  suit;  for,  it  is 
wholly  immaterial  to  him  whether,  under  the  Will,  Mrs. 
Johnson  has  the  right  to  consume  the  carpus  of  the 
estate,  or  only  to  the  enjoyment  of  the  use  of  the  pro- 
perty; in  neither  case  can  he  be  made  liable  to  the 
remainder-men,  even  though  Mrs.  Johnson  should  consume 
or  waste  the  whole  estate.  But  be  this  as  it  may,  no 
decree  can  now  be  pronounced  which  will  protect  him; 
for,  although  he  has  formally  made  the  remainder-men 
parties  defendants  to  this  bill,  they  have  not  answered; 
nor  has  any  judgment  pro  eanfeBso  been  taken  against 
them;  nor  does  it  appear  that  they  have  been  served 
with  process,  or  had  any  notice  whatever,  of  this  suit. 
All  this  seems  to  have  been  lost  sight  of  by  the  com- 
plainant, in  his  anxiety  to  deprive  the  widow  of  the 
testator  of  the  enjoyment  of  her  husband's  bounty,  ex- 
cept as  he  may  dole  out  the  same  to  her,  under  the 
direction  of  the  Chancellor,  to  be  ascertained  by  the 
opinions  of  witnesses  as  to  the  amount  necessary  to  her 
annual  support.  Such  a  course,  in  view  of  the  facts 
of  this  case,  we  think,  would  be  manifestly  unjust,  and 
totally  defeat  the  intention  of  the  testator.     We  do  not 
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think  the    complainant    is    entitled    to   any  relief  what- 
ever. 

The  fond  will  be  restored  to  the  defendant,  Sallie 
Johnson;  and,  for  the  reasons  before  stated,  the  bill 
will  be  dismissed,  and  the  complainant  charged  person- 
allj,  with  the  costs  of  this  unnecessary  and  yezatiovs 
litigation. 


WiLLSON  AND  WiPB  VS.   EdWARDS  et  ols. 

1.  Appeal  Bond  must  be  for  judgment,  damages  and  eotU.    Where  a  de- 

cree is  for  a  specific  sum  of  money,  and  against  a  party  in  his  own 
right,  the  appeal  hond  shall  be  for  the  amount  of  the  decree,  dam- 
ages and  costs. 

2.  Samb.    Bond  given  after  time  allowed,  cause  will  be  dismissed  on  moHon. 

An  appeal  bond  executed  after  the  time  allowed  by  the  Chancellor 
within  which  to  give  the  bond  for  the  prosecution  of  the  appeal,  has 
expired,  the  appeal  will,  on  motion,  be  dismissed  by  the  appellate 
Court. 


FROM  FRANKLIN. 


A  decree  was  pronounced  in  this  cause  at  the  Au- 
gust Term,  1867,  in  favor  of  the  complainants;  from 
which  the  respondents  appealed  to  this  Court.  Chan- 
cellor John  P.  Steele,  presiding. 

Peter  Turnet,  for  complainants. 
Marks  &  M.  Turnet,  for  respondents. 


\ 
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Hawkins,  J.,  deliyered  the  opinion  of  the  Court* 

Upon  the  hearing  of  this  oanse  in  the  Chancery 
Goorty  the  Chancellor  pronounced  a  decree  in  faror  of 
complainants,  against  James  A.  Edwards,  for  the  sum 
of  $864.00;  from  which  Edwards  prajed  an  appeal  to 
this  Court,  which  was  granted  upon  condition  that  he 
enter  into  bond  for  the  prosecution  of  the  appeal  on 
or  before  the  second  Rule  day,  thereafter.  This  decree 
was  pronounced  at  the  August  Term,  1867,  of  the  Chan- 
cery Court  at  Winchester;  and  on  the  21st  day  of  Octo- 
ber, 1867,  the  defendant  executed  bond  in  the  sum  of 
two  hundred  and  fifty  dollars,  conditioned  for  the  suc- 
cessful prosecution   of  said   appeal. 

The  complainants  now  move  to  dismiss  the  appeal; 
and  the  motion  must  be  sustained  upon  two  grounds: 

1st,  Because  of  the  insufficiency  of  the  bond.  Section 
8164  of  the  Code,  provides:  "Where  decrees  are  for  a 
specific  sum  of  money,  and  against  the  party  in  his  own 
right,  the  appeal  bond  shall  be  for  the  amount  of  the 
decree  and  damages  and  costs."     Such  is  this  case. 

2d,  Because  the  appeal  bond  was  given  after  the 
expiration  of  the  time  allowed  by  the  Chancellor,  within 
which  to  give  the  bond  for  the  prosecution  of  the 
appeal. 

Appeal   dismissed. 
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0.  H.  P,  Bbnkbtt  vs,  WhiKIks  and  Gordon. 

JuBiSDiCTiov.  Plea  io^  must  he  epeeial  en  anewer.  Waivea  the  riffhL 
Demurrer,  A  defendant  cannot  avail  himself  of  the  henefit  of  an 
ohjection  to  the  jurisdiction  of  the  Court,  except  by  plea,  demurrer, 
or  bj  motion.  He  waives  this  right  by  filing  an  answer,  although 
he  relies  upon  and  demurs  in  the  same. 


FROM  MATJRY. 


This  cause  was  heard  at  the  March  Term,  1867, 
upon  the  demurrer  to  complainant's  bill  embraced  in 
the  answer  of  Wilkins,  one  of  the  respondents.  Chan- 
cellor David  Campbell  sustained  the  demurrer  and  dis- 
missed  complainant's  bill,  from  which  he  has  appealed 
to  this   Court. 

L.  D.  Mtebs,  for  complainant. 

Frierson  &;  Fleming,  for  respondent. 

Hawkins,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  in  the  Chancery  Court  at  Co- 
lumbia. The  defendant,  Wilkins,  filed  an  answer,  in 
which  he  relies  upon  a  demurrer  upon  the  ground .  of 
a  want  of  jurisdiction  of  the  Court,  of  the  subject 
matter. 

The  Chancellor  allowed  the  demurrer  and  dismissed 
the  bill,  and  from  this  decree  the  complainant  has  ap* 
pealed  to  this  Court. 
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A  defendant  cannot,  under  the  proviBions  of  the 
Code,  avail  himself  of  the  benefit  of  an  objection  to 
the  jurisdiction  of  the  Court,  except  by  a  plea  or  de- 
murrer, or  by  motion.  This  objection  is  waived  by 
the  filing  of  an  answer;  and  a  party  cannot  insist 
upon,  or  avail  himself  of  the  benefit  of  an  objection, 
by  relying  thereon  in  his  answer,  which  the  law  de- 
clares   he  waives  by  filing  the    answer. 

The  provisions  of  sec.  4319,  of  the  Code,  which 
declares  the  defendant  *^may  have  all  the  benefit  of  a 
demurrer,  by  relying  thereon  in  his  answer,"  applies 
only  to  other  causes  of  demurrer,  and  not  for  want  of 
jurisdiction. 

The  decree  of  the  Chancdlor  is,  therefore,  errone- 
ous, and  must  be  reversed.  The  cause  will  be  remanded 
to  be   proceeded  in. 


WiNGViBLD,  0.  &  M.,  v8.  Cbobbt,  Shbbiff,  et  aU. 

9 

1.  JuDOiOKTS  BT  HoTioiT.    Lowt  aulhoftsnng^  etmatrued  ttrietly.     The 

laws  authorizing  Judgments  by  motion,  musfbe  strictly  construed,  be- 
ing in  derogation  of  the  common  law  remedy,  and  is  never  extend- 
ed beyond  the  case  provided  for,  although  other  cases  may  fall  with- 
in the  reasons  for  which  they  were  enacted.  In  doing  this,  the 
Courts  will  not  violate  the  plain  and  unambiguous  meaning  of  the 
Legislature  in  ftimishing  the  remedy  by  motion. 

2.  Sams.     ConBtrving  Statutes,  word$  taken  in  their  ordinarif$mue.    In  con- 

struing statutes  to  ascertain  and  express  the  intention  and  mean- 

16 
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ing  of  the  makers,  every  part  of  the  Act  most  be  considered;  and 
the  words  employed  in  the  Act  are  to  be  taken  in  their  natural  and 
ordinary  sense,  without  any  forced  or  subtle  construction  to  limit  or 
extend  their  import 
8.  LiABZLiTT  Of  Shsrift,  fof  non  return,  or  irm^ficient  return  qf  fi, /a. 
Act  of  Feb,  2,  1861,  eontirued.  Sec.  4,  of  the  Act  passed  Feb.  2d, 
1861,  was  only  intended  to  apply  to  and  embrace  debtors  who  availed 
themselyes  of  An  Act  passed  the  26th  of  January,  1861,  ch.  8,  and 
an  officer  who  collected  money  and  failed  to  pay.  oyer  the  same,  or 
made  an  insufficient  return  in  March,  1862,  is  liable  to  a  motion  for 
such  failure. 

4.  MiLiTABT  OocuPATiOK.     Mumc^ol  Lowe  notSu^ended  without  order 

of  Commander.  The  military  occupation  of  a  country  by  a  belliger- 
ent power  or  conqueror,  does  not,  ipeo  faeto^  displace  the  municipal 
laws.  The  conqueror  or  belligerent  oocupier,  may  suspend  or  super- 
sede, for  the  time  being,  the  municipal  laws,  but  in  the  absence  of 
all  orders  suspending  or  superseding  them,  they  remain  in  Aill  force. 

5.  Shxbitt  bound  to  obey  mandate  qf  writ  in  his  hands,    A  Sheriff,  who  by 

Tirtue  of  his  office,  reoeives  a  process  and  assumes  to  act  under  it,  is 
bound  faithfully  and  promptly  to  obey  all  its  mandates. 

6.  STATtJTX  ov  LiMiTATiOKB.    MoUtom  agohui  Officers.    The  fourth  seo- 

tion  of  the  Schedule  to  the  Amended  Constitution,  suspending  the 
statute  of  limitations,  is  held  to  apply  to  motions  made  against  Sher- 
iffs, for  non-return  or  insufficient  returns,  of  fi,  foe, 

7.  Iksuvficixnt  Bstttbk  ov  Execution.    Cfot^federate  Treasury  Notes. 

A  return  of  a  Sheriff  on  a  fi.  fa.,  ^'satisfied  in  full  in  Confederate 
Treasury  Notes,"  is  not  a  sufficient  response  to  the  process — Corrfedt- 
rate  Treasury  Notes  not  being  money,  or  convertible  bank  notes 
under  the  Constitution  and  laws  of  the  United  States,  or  the  State  of 
Tennessee. 

8.  QussTioir  RiSBXBTXD.    Whether  a  motion  against  a  Sheriff  for  a  non- 

return, or  false,  or  insufficient  return,  is,  under  sec.  2776,  of  the  Code, 
limited  to  three  or  six  years. 


FROM .  MAUBY. 


At  the  — —  Term,  1867,  of  the  Chancery  Court, 
a  motion  was  made  against  the  former  Sheriff  for  an 
insufficient  return  of  an  execution  in  favor  of  comphiin* 
snt,  that  4»me  to  the  hands  of  the  Sheriff  on  the  16th 
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day  of  November,  1861,  returnable  to  the  March  Term, 
1862.  Chancellor  David  Campbell,  sustained  the  mo- 
tion and  rendered  a  judgment  against  the  Sheriff  and 
his    sureties;    from  which  they  appealed. 

W.  C.  Whitthornb,  for  Clerk  k  Master. 

L.  D.  Mtbbs,  for  Sheriff  and  sureties. 

MiLLiGAN,  J.,   delivered  the  opinion  of  the  Court. 

This  is  a  motion  in  the  Chancery  Court  at  Colum* 
bia,  against  the  late  Sheriff  of  Maury  County,,  and  his 
sureties  in  his  official  bond,  for  an  insufficient  return  of 
process,  which  issued  from  said  Court.  The  Chancellor 
sustained  the  motion,  and  rendered  judgment  against  the 
Sheriff  and  his  securities,  for  the  sum  of  $891.78;  from 
which  the  defendants  have  appealed  in  error  to  this 
Court. 

The  facts  necessary  to  be  noticed,  are,  briefly,  as 
follows:  In  1861,  a  judgment  was  rendered  in  the 
Chancery  Court  of  Maury  County,  in  favor  of  the  Clerk 
and  Master  of  said  Court,  for  $1,141.90,  with  costs, 
against  J.  W.  Witherspoon  and  others;  upon  which  ex- 
ecution thereafter  issued,  on  the  15th  day  of  November, 
1861,  returnable  to  the  March  Term,  1862.  On  the 
same  day  the  execution  issued,  it  came  to  the  hands 
of  the  defendant,  Crosby,  as  Sheriff  of  the  county, 
who,  afterwards,  on  the  20th  of  March,  1866,  returned 
it  indorsed:  ^^  Satisfied  in  full  in  Confederate  Treasury 
Notes." 

Prior  to  the  return  of  the  process,  the  execution 
debtor   paid    a    portion    of    tiie  judgment,    which    was 
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regularly  entered  upon  the  execution  docket;  but,  as  it 
appears  from  the  record,  the  Clerk  and  Master  refused 
to  receive  the  Confederate  Treasury  Notes  returned 
with  the  process,  and  now  brings  his  motion  against  the 
Sheriff  and  his  sureties,  for  an  insufficient  return. 

Various  questions  have  been  raised  in  argument,  and 
insisted   on  with  much  earnestness. 

1st,  It  is  assumed  that  the  remedy,  by  motion,  for 
the  non-return,  or  an  insufficient  return,  of  an  execu- 
tion, is  expressly  abolished  by  the  Act  of  1861,  ch.  8, 
sec.  4.  The  Act  relied  on  was  passed  the  2d  of 
February,  1861,   and  is  in  the  following  language: 

^'Seo.  4.  Be  it  enactedj  That  the  remedy  by  motion 
for  the  non-return,  or  insufficient  return  of  executions, 
is  hereby,  repealed;  but  this  Act  shall  apply  only  to 
cases  where  the  debtor  avails  himself  of  the  benefits  of 
An  Act,  passed  January  26,  1861,  ^  To  provide  a  reme- 
dy for  the  collection  of  debts,  and  for  the  relief  of 
the  people.'  And  it  shall  not  apply  when  the  money 
has  been  collected;  and  shall  cease  to  be  operative  on 
the  first  day  of  July,  1862.  This  Act  shall  take  effect 
from  and   after  its  passage." 

The  Act  to  which  the  section  just  quoted  refers, 
provides,  among  other  things,  for  the  stay  of  execution 
upon  all  judgments  and  decrees  for  money,  rendered  in 
any  Court  of  record,  or  by  any  Justice  of  the  Peace, 
for  the  period  of  twelve  months.  How  then,  is  the 
fourth  section  of  the  Act  of  1861,  ch.  8,  to  be  under- 
stood? 

Admitting  for  the  present,  both  Acts  are  constitutional, 
it  is    insisted,    that  the  remedy    by    motion,    is    highly 
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penal,  and   that    all  statutes  in  relation  thereto  most  be 
Gonstmed  strictly. 

This  Court  has  uniformly  held,  that  Acts  authorizing 
judgments  by  motion,  must  be  taken  strictly.  They  are 
in  derogation  of  the  common  law  remedy  on  the  oflScer's 
official  bond,  and  are  never  extended  beyond  the  cases 
provided  for,  although  other  cases  may  fall  within  the 
reasons  for  which  they  were  enacted :  Baker  &  Hunter 
v$.  Agey,  2  Hum.,  13-15;  Bice  vs,  Kerkman,  8  Hum*, 
415;    Smith  vs.  Wells,  5  Ter.,    202-8. 

But,  while  the  Courts  are  bound  to  give  all  such 
statutes  a  strict  construction,  they  are  not  required  to 
violate  the  plain  and  unambiguous  meaning  of  the  Leg- 
islature in  furnishing  the  remedy  by  motion. 

The  general  rule  of  construction  applicable  to  all 
statutes,  is,  to  ascertain  and  express  the  true  intention 
and  meaning  of  the  makers,  and  to  that  end,  every 
part  of  the  statute  may  be  taken  into  consideration; 
and  the  words  employed  in  the  Act,  are  always  to  be 
taken  in  their  natural  and  ordinary  sense,  without  any 
forced  or  subtle  construction  to  limit  or  extend  their 
import:  The  State,  ez-relator,  vs.  Clarksville  &;  Bed 
River  Turnpike  Company,  2  Sneed|  88.  Also,  Bacon's 
Abridgement,  Title,  Statutes. 

Under  this  rule  of  universal  application  in  the  con- 
struction of  statutes,  can  there  be  any  doubt  as  to  the 
real  meaning  of  the  fourth  section  of  the  Act  of  1861, 
eh.  8?  We  think  not.  It  is  clear,  construing  it  in 
connection  with  the  Act  of  the  26th  of  January,  1861, 
to  which  it    refers,  and    which    must  be  taken  in    pari 
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materie  with  it,  that  the  Legislature  not  only  intended 
he  benefits  of  this  section,  (the  fourth  section  of  the 
Act  of  1861,)  to  be  applied  to  all  cases  in  which 
judgment  debtors  might  avail  themselves  of  the  provis- 
ions of  the  Act  of  the  26th  of  January,  1861,  ch*  2, 
but  to  exclude  all  other    persons  from  its  benefits. 

In  the  case  under  consideration,  it  is  not  pretended 
that  the  judgment  debtors  ever  attempted  to  avail  them- 
selves of  the  provisions  of  the  latter  Act ;  and  it  follows 
as  a  necessary  logical  consequence,  that  the  officer  can- 
not   now  claim  the  advantage  of  the  former. 

2d,  It  is  further  insisted,  that  after  the  assumed  sepa- 
ration of  the  State  from  the  Federal  Union,  on  the  6th 
of  May,  1861,  until  the  reorganization  of  the  State  Gov- 
ernment in  1866,  all  Sheriffs  and  other  collecting  officers, 
were  not  bound  to  execute  and  return  process,  and  as  a 
consequence,  cannot  be  held  liable  for  a  non-return,  or 
an  insufficient  return.  We  cannot  assent  to  this  position. 
Treating  the  act  of  secession,  ^^and  all  laws,  ordinances, 
and  resolutions,  as  well  as  all  acts  done  in  pursuance 
thereof,  under  the  usurped  State  (jovemment,  after  the 
declared  independence  of  the  State  of  Tennessee,  as  un- 
constitutional, null  and  void,"  it  does  not  follow,  that 
there  was  no  law  in  force,  but  military  law,  in  the  mean 
time  in  the  State.  By  the  well  recognized  principles  of 
International  Law,  the  mere  military  occupation  of  a 
country,  by  a  belligerent  power,  or  a  conquror,  does  not^ 
ipso  faetOy  displace  the  municipal  laws.  Such  conqueror 
or  belligerent  occupier,  may  suspend  or  supersede,  for 
the  time  being,  the  municipal  laws;  but  in  the  absence  of 


DBGBMBBB  TBRIC,   1867.  247 


WingfltfUl,  0.  A  IL,  M.  Orotby,  Btvtitt,  *taU. 

all  orders  suspending  or  superseding  them,  they  remain 
in  force:  Butledge  et  oL  v$.  Fogg,  Ex'r,  8  Gold.,  554, 
and  authorities  cited. 

The  fourth  section  of  the  Schedule  to  the  Amended 
Constitution  recognizes,  indirectly,  this  doctrine,  and 
declares,  that,  **all  judicial  decisions  made  pursuant  to 
the  laws  of  the  State  enacted  previous  to  the  6th  of 
ICay,  1861,  shall  be  valid  and  binding  between  parties 
present  in  Court  and  litigating  their  rights/' 

But,  without  saying  more,  it  is  a  sufficient  answer 
to  this  proposition,  to  say,  that  the  defendant,  by  vir- 
tue of  his  office  as  sheriff  of  the  county,  received  the 
process,  and  assumed  to  act  under  it,  and  by  the 
plainest  principles  of  law,  as  well  as  common  morality, 
he  was  bound  faithfully  and  promptly  to  obey  all  its 
mandates. 

8d,    It  is  also  insisted  that  the  remedy  by  motion  is 
barred  by  the  statute  of  limitations. 

A  motion  being  in  the  nature  of  an  action,  or  suit, 
it  is  well  settled,  says  this  Court,  in  the  case  of  Prew- 
ett  v$.  Hillaird,  ''that  the  Acts  of  limitations  applicable 
to  the  several  forms  of  action,  should  be  held  likewise 
to  apply  to  motions:"  11  Hum.,  428.  So  it  has  been 
holden,  that  a  motion  against  an  officer  for  failing  to 
pay  over  money  collected  on  a  jS.  /a.,  is  not  barred 
until  after  the  lapse  of  six  years,  while  a  motion  for  a 
failure  to  make  returns,  or  a  false  or  insufficient  return, 
would  be  barred  in  three  years.  And  this,  because,  at 
common  law,  debt  would  lie  in  the  former  case,  and 
only  a  special    action  on  the  case,  in   the  latter;    and 
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the  recovery  would  be  in  damages  to  the  extent  of  the 
injury  sustained:    11   Hum.,   423. 

But  the  Code  has  abolished  all  forms  of  actions;  and, 
under  the  provisions  of  sec.  2775,  it  might  be  doubtful 
whether  a  motion  against  a  sheriff  for  a  non-return,  or 
a  false  or  insufficient  return  of  process,  was  limited  to 
three  or  six  years.  How  this  is,  we  do  not  now  feel 
called  upon  to  determine,  as  under  the  4th  section  of 
the  Schedule  to  the  Amended  Constitution,  the  statute 
of  limitations,  in  this  case,  cannot  be  made  availing. 

Then,  was  the  return  of  the  sheriff  a  sufficient  an- 
swer to  the  process?  We  think  it  was  not.  A  suffi- 
cient return,  is  one  which  shows  the  sheriff  has  done 
what  the  writ  commanded  him  to  do,  or  some  good 
reason  why  he  has  not  done  it:  10  Hum.,  244;  1 
Swan,  807.  The  command  of  the  writ!  is,  that  he 
make  the  mon^  out  of  the  defendant's  property.  His 
return  in  the  case  under  consideration,  is:  ^^Satisfied  in 
full  in  Confederate  Treasury  notes."  This  is  not  money, 
or  convertible  bank  notes,  in  the  sense  of  either  the 
Constitution  and  laws  of  the  United  States,  or  the  State 
of  Tennessee;  and  cannot,  therefore,  be  held,  in  law, 
a  sufficient  response  to  the  process* 

It  results,  there  is  no  error  in  the  decree  of  the 
Chancellor,   and  it  must  be  confirmed. 
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Phillips,  Abm'b,  vm.  Hoffman. 

1.  CoiTKTT  Coxsvr.      HxeUmoe  JurudicHon  of  imolveni  uiaUi  U$8  than 

$1,000.  The  County  Court  has  exclusiTe  Jurisdiction  in  the  admin* 
istration  of  insolyent  estates,  where  the  amount  to  he  administered 
does  not  exceed  one  thousand  dollars^ 

2.  Same.    Appeal  from*     Whtn  to  the  Cireuitf  and  wh$n  to  the  Supreme 

(hurt.  In  a  contest  arising  upon  the  administration  of  insol- 
vent estates  in  the  County  OourtSi  where  the  Talue  of  the  estate  is 
not  above  $1,000,  no  appeal  will  lie  flrom  its  decisions  in  such  a  case, 
direct  to  the  Supremo  Court;  bat  it  must  be  taken  to  the  Circuit 
Court  In  causes  where  the  County  Court  has  concurrent  Jurisdio- 
tion  with  the  Circuit  and  Chancery  Courts,  an  appeal  will  lie  from 
the  decision  of  the  court  direct  to  the  Supreme  Court. 


FROM  OAKBOLL. 


This  is  an  appeal  from  the  County  Oonrt  of  OarroU 
County,  by  Phillips,  administrator.      The  Court   having, 
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on  demurrer  of   the    gaardian    <id   Utevn^    dismissed    the 
petition   of  complainant. 

J.  B.  HuBBABD,  for  Phillips. 

Hawkins  &  Hawxins,  for  Hoffman  et  ah. 

MiLLiGAN,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  application  to  the  County  Court  of  Carroll 
County,  under  the  insolvent  laws,  by  the  administrator 
of  David  Bearn,  deceased,  to  sell  the  lands  of  which 
his  intestate  died  seized  and  possessed,  for  the  purpose 
of  paying  the  debts  of  the  estate.  Prior  to  the  appli- 
cation, which  is  by  petition,  the  plaintiff  shows  that  he 
had  suggested  the  insolvency  of  the  estate^  and  that  the 
assets  did  not  exceed  the  sum  of  one  thousand  dollars. 

The  proceedings  in  the  County  Court,  when  viewed 
in  the  light  of  our  insolvent  laws,  appear  to  be,  in  many 
respects,  irregular;  and,  in  consequence  of  the  supposed 
irregularities,  the  guardian  ad  litem  of  the  minor  de- 
fendants filed  a  demurrer  to  the  plaintiff's  supplemental 
and  amended  petitions,  which  was  allowed  by  the  Court, 
and  the  petition  dismissed;  and  the  plaintiff  appealed 
to  this  Court. 

Without  noticing,  for  the  present,  the  grounds  of  the 
demurrer,  there  is  a  preliminary  question,  which  must 
first  be  determined;  and  that  is,  whether  or  not  an 
appeal,  in  this  case,  lies  directly  to  this  Court. 

The  Code  provides,  sec.  8147,  that,  ^'Any  person 
dissatisfied  with  the  judgment,  sentence  or  decree  of  the 
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Coantj  Court,  may  pray  an  appeal  to  the  Oironit  Court 
of  the  county,  unless  it  is  otherwise  expressly  proyided 
by  this  Code." 

The  section  immediately  following  the  one  above  re- 
cited, provides,  that,  ^'In  all  cases  in  which  the  juris- 
diction of  the  County  Court  is  concurrent  with  the  Cir- 
cuit or  Chancery  Courts,  or  in  which  both  parties  con- 
sent, the  appeal  lies  direct  to  the   Supreme   Court." 

From  these  provisions  of  the  Code,  it  is  apparent 
that  there  are  only  two  cases  in  which  appeals  lie  di- 
rectly from  the  County  to  the  Supreme  Court.  Ist, 
Where  the  jurisdiction  of  the  County  Court  is  concur- 
rent with  the  Circuit  or  Chancery  Courts;  and,  2d, 
Where  the  jurisdiction  is  not  concurrent  with  the  Cir- 
cuit or  Chancery  Courts,  when  both  parties  consent  to 
an  appeal  directly  to  the  Supreme  Court.  In  the  first 
case,  it  would  seem  that  the  appellant  has  his  election, 
either  to  appeal  to  the  Circuit  or  Supreme  Court;  and 
in  the  second,  he  is  bound  to  appeal  to  the  Circuit 
Court,   unless  the  adverse  party  consents. 

Section  3172  provides,  that,  ^^An  appeal  in  the  n»* 
ture  of  a  writ  of  error,  lies,  at  the  instance  of  either 
party,  from  judgments  or  decrees  of  the  Court  of  Chan- 
cery, or  of  the  County  or  Circuit  Court,  in  equity  cases, 
in  all  cases  tried  according  to  the  forms  of  Chancery, 
upon  the  same  terms,  and  subject  to  the  same  regalia 
tions,  as  an  appeal  from  similar  judgments  and  decrees." 
And,  ''In  all  other  cases,"  Code,  sec.  8173,  ''determined 
in  the  County  Court,  when  either  party  is  dissatisfied 
with  the  final  decision,  an  appeal  in  the  nature  of  a 
writ    of    error    may  be    taken    by  him    to    the    Circuit 
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Oonrty  or,  both  parties  consenting,  to  the  Supreme 
Court." 

The  statute  requires  no  comment;  its  language  is 
plain  and  unambiguous*  And  the  only  inquiry  in  this 
case,  is,  whether  it  falls  within  either  of  the  categories 
in  which  an  appeal  lies  directly  to  this  Court. 

It  is  not  pretended  that  the  consent  of  the  opposite 
party  to  the  appeal  to  this  Court,  was  obtained.  Then, 
is  the  case  one  in  which  the  jurisdiction  of  the  County 
Court  is  concurrent  with  the  Circuit  or  Chancery  Courts? 
If  not,  the  appeal  lay  to  the  Circuit,  and  not  to  the 
Supreme  Court. 

We  have  stated,  the  proceeding  was  an  application 
under  the  insolvent  laws,  to  sell  the  lands  of  the  de- 
cedent to  pay  debts;  and  that  the  value  of  the  estate 
was  shown  in  the  petition  to  be  less  than  91,000. 

The  Code,  after  providing  for  the  equal  division  of 
insolvent  estates  among  all  the  creditors  of  every  grade, 
declares,  section  2327:  ^^To  carry  this  principle  into 
execution,  exclusive  jurisdiction  is  conferred  on  the 
County  Court  of  the  administration  of  all  insolvent  es* 
tates,  not  exceeding  the  value  of  one  thousand  dollars; 
and  concurrent  jurisdiction  with  the  Chancery  Court  of 
all  other  estates." 

The  jurisdiction  here  given  to  the  County  Court  over 
insolvent  estates,  not  exceeding  in  value  one  thousand 
dolUrs,  is  exclusive,  and  concurrent  with  the  Chancery 
Court  over  all  other  estates.  Whether  this  is  a  wise 
provision  of  law,  is  not  for  us  to  determine.  Such  is 
its  language,  and  we  are  bound  to   enforce  it. 
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It  folIowB,  tberefore,  as  a  corollary,  that  the  juris- 
diction of  the  County  Court  in  the  case  now  under  re« 
YieWy  was  exdnsiye;  and  no  appeal  from  the  action  of 
the  County  Court  lay  directly  to  this  Court,  but  to 
the  Circuit  Court. 

Dismiss  the  appeal. 


c 


p.  A.  CbOW  V$.  J.    C.   CU5KIN0HAH. 


1.  JtraTlcx  07  THK  PJULCX.    Jtmidiction  iff  C^emt  Oowi  no  greaUrjwu* 

diction  than  JtuUeu  in  ea$u  qf  Appeal,  In  cases  of  Appeals  from  a 
Justice  of  the  Peace  to  the  Ciroait  Ooort,  the  Jurisdiciion  of  the  Oip- 
oait  Court  is  limited  to  the  Jurisdiction  of  the  Justice.  If  the  Jus- 
tice of  the  Peace  had  no  Jurisdiction  to  have  rendered  a  Judgment  for 
more  than  $250,  the  Circuit  Court  had  not,  although  the  cause  was 
heard  de  imwo  on  the  plea  of  set-off,  upon  which  the  verdict  was  ren- 
dered, was  entered  in  the  Circuit  Court.  It  is  still  the  same  caae^ 
and  the  Circuit  Court  acquired  no  enlarged  Jurisdiction  over  the  mat- 
ter of  setoff,  through  the  plea  or  notice,  than  the  Justice  would  hare 
had  had  the  set-off  heen  pleaded  before  him. 

2.  Sams.     When  ike  drfmden(9  $$t^ff  exceeds  ihejurikUeHon  of  JuiHee,  ds* 

fendani  enHtUd  to  eo$i.  If  the  defendant's  set-off,  after  satisfying  the 
plaintiff's  debt,  exceed  the  Magistrate's  Jurisdiction,  he  may  enter 
on  the  Justice's  docket  a  satisfaction  of  the  amount  of  plaintiff's  de- 
mand as  ascertained  by  the  Justice,  and  tender  a  receipt  to  the  plain- 
tiff for  the  amount  Then  Judgment  may  be  rendered  in  favor  of 
the  defendant  for  cost,  but  not  for  the  excess,  if  it  is  beyond  his  Juris- 
diction. 

8.  Samb.    Juttiei  cmmot  mter  nmitiator,    A  Justice  of  the  Peace  has  no 
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power  to  enter  the  remitiator  bo  as  to  give  him  jurisdiction  of  the  case; 
and  the  Appellate  Court  has  no  power  to  exceed  the  jurisdiction  of 
Justices  of  the  Peace  in  causes  brought  up  by  appeal. 


PROM    LAI7DBBDALB. 


This  is  an  appeal  from  a  judgment  before  a  Justice 
of  the  PeaoOi  in  favor  of  Grow  to  the  Oircoit  C!oiirt| 
where  there  was  a  verdict  and  judgment  in  favor  of 
the  defendant,  from  which  the  plainti£f  appealed.  Judge 
Wm.  p.  Bond,  presiding. 

Williamson  &  WiLESRSONy  for  plaintiff  in  error. 
P1N8ON  &  Marlby,  for  defendant  in  error. 

MnjJGANy  J.,   delivered  the  opinion  of  the  Court. 

This  is  an  action  brought  on  a  note  before  a  Jus- 
tice of  the  Peace,  executed  by  Cunningham  to  Crow, 
for  (426,  on  the  first  of  December,  1866,  and  due  at 
thirty  days.  The  Justice  gave  judgment  in  favor  of 
Crow,  for  $429.80;  from  which  Cunningham  appealed 
to  the   Circuit  Court  of  Lauderdale  County. 

In  the  Circuit  Court,  Cunningham  gave  notice  that 
he  would  insist,  by  way  of  set-off,  on  the  value  of  four 
bales  of  cotton  delivered  to  the  plaintiff  on  the  —  day 
of  November,  1866,  the  receipt  of  which  had  been  ao- 
knowledged  in  writing. 

The  cause  was  submitted  to  a  jury,  and,  on  the 
trial,  the  defendant,  under  the  charge  of  the  Court, 
obtained    a     verdict    on    his    set-off,    of   (289.79,    upon 
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which  judgment  was  rendered  against  the  plaintiff;  and 
from  which  he  has  appealed  in  error  to  this  Court. 

On  the  trial,  it  was  proven  that  the  note  sued  on 
was  executed  for  a  balance  due  the  plaintiff  on  an 
account,  and  that,  at  the  time  of  its  execution,  Crow 
gave  to  the  defendant  the  following  memorandum  in 
writing: 

^^Mr.  Cunningham  claims  to  have  lost  four  or  five 
bales  of  cotton,  by  shipping  it  to  W.  E.  Dickerson  & 
Co.;  and  it  is  understood,  that  this  note  is  not  to  re- 
lease P.  A.  Crow  from  any  responsibility  as  an  inter- 
ested party  with  W.  E.  Dickerson  ft  Co. 

"December  1,  1866.  P.  A.  Chow." 

The  defendant  also  offered  in  evidence,  the  follow- 
ing receipt: 

"Received  of  James  C.  Cunningham,  four  bales  of 
cotton,  per    T.   S.  Taylor.      November  4,   1866. 

"P.  A.  Crow  ft  Co." 

It  further  appears,  that  W.  E.  Dickerson,  under  the 
firm  name  of  "W.  E.  Dickerson  ft  Co.,''  was  engaged 
in  shipping  cotton;  and,  that  the  plaintiff,  Crow,  had 
previously  agreed  to  go  into  partnership  with  him  in 
that  business,  on  condition,  his  partners  in  a  dry  goods 
house,  Shybrook  ft  Roland,  of  St.  Louis,  consented 
thereto.  .  They  withheld  their  consent,  and  he  never 
did  become  the  partner  of  Dickerson  in  shipping  cot- 
ton, who,  it  seems,  conducted  the  business  in  the  firm 
name  of  "Dickerson  ft  Co.,"  although,  in  fact,  he 
alone  constituted  the  firm. 

The    plaintiff,   P.    A.     Crow,    as    a    member  of  the 

firm  of  "P.  A.  Crow  ft  Co.,"  did  business  in  the  same 
17 
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building  «iiL  which  Diokerson  kept  his  office;  but  the 
business  of  the  two  parties  were  separate  and  distinct 
from  each  other. 

It  also  appears,  that,  in  1865,  one  E.  Williams, 
hauled  four  bales  of  cotton  for  the  defendant,  Cun- 
ningham, which  was  delivered  to  the  plaintiff,  at  his 
mercantile  house,  in  which  Dickerson,  under  the  name 
of  ^^  Dickerson  k  Co.,"  kept  his  office.  This  cotton 
does  not  appear  to  have  been  accounted  for  bj  the 
plaintiff,  or  any  one  else,  to  the  defendant.  The  proof 
as  to  the  plaintiff's  individiuil  or  joint  liability  for  the 
cotton  is  greatly  confused,  and  involved  in  much  un« 
certainty.  But  this  question  was  left  fairly  to  the 
jury,  and  they  found  in  favor  of  his  individual  liability, 
and  gave  the  defendant  the  value  of  the  four  bales,  by 
way  of  set-off;  and  we  cannot,  on  that  ground,  disturb 
the  verdict. 

But,  after  extinguishing  the  plaintiff's  demand,  the 
Court,  on  the  verdict  of  the  jury,  rendered  a  judgment 
in  favor  of  the  defendant,  for  $289.79,  which  was 
$89.79  over  the  jurisdiction  of  a  Justice  of  the  Peace. 
By  a  well  settled  rule  of  this  Court,  in  cases  of 
appeals  from  a  Justice  of  the  Peace,  to  the  Circuit 
Court,  the  jurisdiction  of  the  Circuit  Court  is  limited  to 
the  jurisdiction  of  the  Justice  of  the  Peace.  If  the 
Justice  had  no  jurisdiction  to  have  rendered  a  judg- 
ment for  jnore  than  $250,  on  the  matter  of  the  set- 
off, as  it  is  clear  Jxe  had  not,  it  is  obvious  the  Circuit 
/  Court  had  no  power  to  render  judgment  for  a  greater 
amount:  Ghray  V9.  James,  1  Head,  542. 

The  fact  that  the  cause  was  heard  de  novoj    in  the 


APRIL    TERM,    1868.  259 

Crow  M.  Cunningham. 

Gircait  Court,  and  that  the  plea  of  set-off  entered  in 
that  Court,  had  not  been  relied  on  in  the  Justice's 
Court,  can  make  no  difference.  It  was  still  the  same 
ease,  and  the  Circuit  Coort  gained  no  greater  or  more 
enlarged  jorisdiction  over  the  matter  of  set-off,  through 
the  plea  or  notice,  than  the  Justice  would  have  ezer- 
eised  had  it  been  relied   on  before  him. 

Bj  the  Code,  sec.  4161,  the  defendant,  before  judg- 
ment, might  have  remitted  the  excess  over  the  Justice's 
jurisdiction,  and  taken  a  yalid  judgment  for  a  sum  within 
his  jurisdiction.  But  this  he  failed  to  do,  and  we  are 
now  called  upon  to  allow  the  excess  to  be  remitted  in 
this  Court. 

There  are  cases  to  be  found  in  our  Reports,  in 
which  this  Court  has  allowed  a  remititer  to  be  entered 
here,  but  upon  ^examination,  thej  will  be  found  to 
stand  on  a  different  ground  than  the  case  now  under 
review.  The  set-off  is  in  the  nature  of  a  cross-acton, 
and  under  the  Code,  sections.  4160|  and  4161,  if 
the  sum  found  by  the  Justice  as  a  set-off,  exceeds  his 
jurisdiction,  the  defendant  may  remit  it,  and  take 
judgment  for  the  balance ;  so,  by  sec.  4162,  if  the 
defendant's  set-off  after  satisfying  the  plaintiff's  debt, 
exceed  the  Magistrate's  jurisdiction,  the  defendant  may 
enter  on  the  Justice's  docket,  a  satisfaction  of  so 
nrach  of  his  claim,  as  the  amount  of  the  plaintiff's 
demand,  as  ascertained  by  the  Justice,  and  tender  the 
plaintiff  a  receipt  for  the  amount  thus  set-off;  in  which 
case  judgment  shall  be  rendered  in  favor  of  the  de- 
fendant for  costs. 
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Bat  the  statute  confers,  in  snch  a  case,  no  power 
on  the  Jostice  to  render  a  judgment  in  faver  of  the 
defendant,  for  an  amount  beyond  his  jurisdiction;  and 
we  cannot  create  the  power  by  allowing  a  remititer  to 
be  entered  here  for  the  excess:  Dickson  v$.  Caruthers; 
9  Ter.,   80, 

The  judgment  must  be  reversed,  and  the  cause 
remanded. 


H*  0.  Andebson  vs.  N.    M.  Eimbrouoh. 

1.  PBOCEXDuros  Betobe  Justice  of  the  Peace.  Intendment  in 
favor  of.  Every  intendment  by  tbe  Code,  is  to  be  made  in  favor  of 
procedings  before  Justices  of  tbe  Peace. 

2.  Same.    Judgment  cannot  be  eaUatteraUy^  attached.    The  stay  of  an  ex- 

ecution, is  a  confession  of  a  judgment,  and  the  judgment  and  exe- 
cution being  valid  on  their  face,  as  well  as  the  stay  thereof,  cannot 
be  attached  in  a  collatteral  proceeding.  If  the  defendant  desires  to 
avoid  then^  he  must  do  so  by  a  direct  proceeding. 


FROM     HAYWOOD. 


At  the  Term,  1867,  the  Circuit  Judge  re- 
fused to  enter  a  judgment  of  condemnation,  of  a  tract 
of  land,  levied  on  by  a  constable,  and  the  papers  re- 
turned into  the  Circuit  Court;  from  which  Anderson 
appealed.     Judge  Wm.    P.    Bond,  presiding. 
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E.  k  J.    G.  Bbad,   for  H.  C.    Anderson. 

Bight,  for  N.   M.  Eimbrongh. 

MiLLiGAN  J.,  delivered  the  opinion  of  the  Oonrt, 

This  case  comes  here  on  the  refusal  of  the  Circuit 
Judge,  upon  motion  to  condemn  a  tract  of  land  levied 
on  by  a  constable,  and  the  papers  returned  into  Court 
by  the  Justice,   for  a  venditio   exponoi. 

The  land  levied  on  appears  to  be  the  lands  of  the 
stayor  of  the  execution;  and  the  grounds  insisted  on 
to  sustain  the  action  of  the  Circuit  Judge,  are,  that 
the  judgment  upon  which  the  execution  issued  is  a 
nullity;  and  that  there  is  no  sufficient  evidence  that 
the  defendant  was  the  stayor  of  the  execution 

The  warrant  was  in  favor  of  the  defendant,  Anderson, 
and  against  one  M.  L.  Elcan.  The  judgment,  as  it 
appears,  was  indorsed  on  the  warrant,  in  the  follow- 
ing   words : 

^^H.  C.  Anderson  vs.  M.  L.  Elcan.  Judgment 
granted  vs.   defendant,  for   M.    L.   Elcan,   for    $438.90. 

"May  17th,  1867. 

C.    J.    Spbncbk,  J.   P." 
A  certified  copy  of   the   justice's    docket    was    pro- 
duced in   evidence,   which  is  as  follows,  viz: 

"H.  C.  Anderson  vs.  H.  S.  Elcan.  Judgment  given 
May  the  17th,  1868,  for  $488.90,  and  costs.  Stayed 
by  N.  M.  Kimbrough.  Execution  issued  January  21st, 
1868." 

Every  intendment  by  the  Code,  is  to  be  made  in 
favor    of  proceedings     before    Justice's    of  the    Peace; 
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and  although,  the  entry  of  the  Justice  on  the  warrant 
is  certainly  a  very  laconic  determination  of  the  case, 
it  can  be  readily  seen,  with  reasonable  certainty,  what 
was  meant.  The  judgment  is  more  formal  than  the 
judgment  in  the  case  of  Parker  &  Collins  v$.  Swan, 
1  Hum.,  80,  which  was  sustained  by  this  Court,  and 
which  so  far  as  the  validity  of  the  judgment  is  con* 
cerned,  is  conclusive  of  this    case. 

The  stay  of  an  execution  is  the  confession  of  a  judg- 
ment; and  the  judgment  and  execution  being  valid  on 
their  face,  as  well  as  the  stay  thereof,  they  cannot,  in  a 
proceeding  of  this  character,  be  impeached.  The  defen- 
dant, if  he  desired  to  avoid  them,  must  attack  them  in  a 
direct  proceeding:    Turner  vs.  Ireland;  11  Hum.,  147. 

There  is  nothing  in  the  discrepency  in  the  date  of 
the  judgment  on  the  warrant,  and  the  date  given  on 
the  transcript  of  the  Justice's  docket.  The  latter  date 
is  evidently  a  mistake,  as  the  execution  appears  to 
have  come  to  the  ofScer's  hand  on  the  21st  of  January, 
1868,  which  was  only  a  few  days  after  the  eight 
months  allowed  for  stay  of  execution  had  expired,  al- 
lowing the  judgment  as  shown  on  the  warrant,  to  have 
been  rendered  on  the  17th  of  May,  1867.  So  it  is 
clear  this  mistake,  perhaps  in  copying,  cannot  vitiate 
the  proceedings. 

We  think,  therefore.  His  Honor  erred;  and  the  judg- 
ment must  be  reversed,  and  the  order  of  condemnation 
entered  here. 
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Rbbsgoa  McMillan  vs.  Mason  &  Shsrill. 


HtJBBAiTD  AKD  WxTX.  Sumvorikip  in  wife.  (JhoMU  tn  acHon,  A  bill 
single,  or  obligation,  was  executed  to  a  husband  and  his  wife  jointly, 
in  payment  of  land  belonging  to  the  wife.  After  the  execution,  and 
before  any  suit  was  brought  upon  it,  the  husband  died.  Held,  that 
the  right  of  action  on  the  same  surriTed  to  the  wife,  and  she  could 
sue  upon  and  recoyer  the  money  without  Joining  the  personal  repre- 
sentative of  her  deceased  husband. 


FROM    HBNDSB80N. 


At  the  Term,  1867,  this  case  was    dismissed 

upon  the    demurrer    of  the    defendant;   from    which  the 
plaintiff  appealed.      Judge   Wm.  P.  Bond,   presiding. 

M.  Bullock,  for  plaintiff  in  error. 

T.  0.   MusB   and  Edwards,  for  defendant    in  error. 
Milliqan,   J.,    deliyered  the  opinion  of  the   Court. 

In  1866,  the  plaintiff  brought  her  action  in  the 
Circuit  Court  of  Henderson  County,  on  the  following  ob- 
ligation, yiz: 

«  $1,100.00. 

'^On  or  before  the  15th  day  of  October,  eighteen 
hundred  and  sixty-two,  we,  or  either  of  us,  promise  to 
pay   Duncan  McMillan  and  Rebecca  McMillan,  his  wife. 
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eleven   hundred  dollars,  the  last  payment  for  their  land, 
bought    by  Jesse  W.  Mason.     This  3d  December,    I860, 

"J.    W.  Mason,  [Seal.] 
"J.  F.  Shbkell,  [Seal.]" 

The  declaration  makes  profert  of  the  obligation,  and 
avers  that  the  plaintiff's  co-obligee,  Duncan  McMillan, 
was  her  husband,  and  that  he  is  dead — ^having  died  since 
the  execution  of  the  instrument  sued  on — leavinor  her  as 
his  widow,  surviving  him.  The  ordinary  breaches  are 
assigned,  and  the  defendants  appear  and  demur  to  the 
declaration,  setting  down,  among  other  things  which  it 
is  unnecessary  to  notice,  as  cause  of  special  demurrer, 
that  as  the  obligation  sued  on  was  executed  jointly  to 
Duncan  McMillan  and  his  wife,  Rebecca,  she  could  not 
sue  thereon,  without  joining  the  personal  representative 
of  her  husband. 

The  Circuit  Judge  sustained  the  demurrer,  and  dis- 
missed the  suit;  from  which  the  plaintiff  has  prose- 
cuted an  appeal  in  error,  to  this   Court. 

It  is  a  well  settled  doctrine,  that,  on  the  marriage 
of  a  feme  sole,  her  sole  and  absolute  property  in  per- 
sonal chattels  in  possession,  vests  instantly  in  her  hus- 
band: Brown  vs.  Brown,  6  Hum.,  129.  But  it  has 
never  been  held  that  the  wife's  anti-nuptial  choses  in 
action,  on  her  marriage,  ipso  facto,  vested  in  the  hus- 
band. Her  right  to  hold  such  choses  in  action  against 
her  husband's  representative,  by  survivorship,  is  not  ex- 
tinguished without  some  positive  act  of  reduction  into 
possession  by  her  husband  in  his  life-time:  Bose  vs. 
Whorton,  10  Yer.,   190-196. 

But  thiB    obligation    is    not    an  ante-nuptial  contract 
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or  agreement.  It  was  ezecated  to  th^  huaband  and 
wife  daring  the  covertore  of  the  wife;  and,  as  shown 
upon  the  face  of  the  obligation  for  the  "last  payment 
of  their  land,  bonght  by  Jesse  W.  Mason,  etc."  The 
plaintiff,  as  the  wife  of  Duncan  McMillan,  deceased,  i0 
shown  by  the  terms  of  the  obligation,  to  have  a  bene- 
ficial interest  in  it ;  and  the  defendants  have  treated  her 
and  her^  husband  in  his  life  time,  as  their  creditors ;  and 
expressly  promised  to  pay,  jointly,  to  them,  the  amount 
of  the  obligation. 

But,  it  is  insisted  that,  notwithstanding  the  obliga- 
tion was  executed  in  part  consideration  for  the  wife's 
interest  in  the  land  mentioned  in  the  note,  that  the 
sale  of  the  land,  and  execution  of  the  obligation  for 
the  purchase  money,  was  such  a  reduction  of  the  pro* 
ceeds  of  the  sale  into  the  possession  of  the  husband, 
that  the  right  of  action,  after  the  husband's  death,  did 
not  suryiye  to   the  wife. 

In  the  case  of  Chester  v«.  Greer,  5  Hum.,  26,  the 
Oonrt,  while  discussing  a  question  somewhat  analogous 
to  the  one  under  consideration,  say :  "  If  the  wife  con- 
sents to  the  sale  of  her  real  estate,  and  joins  her  hus- 
band in  a  conveyance  of  it,  made  according  to  the 
forms  of  law,  without  an  understanding  or  agreement 
that  the  proceeds  are  to  be  held  or  vested  for  her  use, 
or  that  she  is  to  be  remunerated  out  of  the  estate  of 
her  husband,  all  her  interest  in  the  estate  is  gone,  and 
the  husband  holds  the  consideration  for  which  it  was 
sold  in  his  own  absolute  right,  discharged  from  any 
clium  of  hers,  paramount  to  his.''  But  the  rule  is 
otherwise  when  there  is  any  agreement  or  understanding 
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between  the  husband  and  the  wife,  that  compensation 
should  be  made  to  the  wife,  or  that  the  husband  should 
be  regarded  as  her  debtor,  for  the  proceeds  of  her  pro* 
portion  of  the  land  sold  and  conveyed  by  them:  Ex- 
parte  Yarborongh  et  cd.^   1   Swan,  202. 

In  this  case,  as  we  have  seen,  the  wife,  as  evi- 
denced by  the  face  of  the  obligation  itself,  has  an  in- 
terest in  the  proceeds  of  the  sale,  which  the  husband 
did  not,  in  his  life  time,  attempt,  by  suit  or  otherwise, 
'to  reduce  to  his  possession;  and,  in  such  a  case,  we 
think  it  clear  upon  authority,  the  right  of  action  sur- 
vives to  the  wife  after  the  death   of  the  husband. 

In  the  case  of  Oappin  vs. j  2  Pierre  Williams, 

495,  upon  objection  being  made  that  a  bond  to  a  hus- 
band and  wife  during  coverture,  on  the  husband's  dying 
first,  did  not  survive  to  the  wife,  ^^The  Lord  Chan- 
cellor denied  this,  and  recUj  for  clearly,"  said  he,  ^4t 
does  survive  to  the  wife,  as  all  other  Joint  choses  «n 
aetian  do;  though  it  is  true,  in  this  case,  the  husband 
may  disagree  to  the  wife's  right  to  it,  and  bring  the 
action  on  the  bond  in  his  own  name  only;  but,  till 
such  disagreement,  the  right  to  the  bond  is  in  both 
the  husband  and  the  wife,  and    shall  survive." 

The  same  doctrine,  under  circumstances  almost  en- 
tirely similar  to  the  case  now  under  consideration,  is 
announced  in  the  case  of  Draper  vs.  Jackson,  16  Mass., 
480.  See  also,  1  Chitty's  Pleadings,  p.  80,  mar.,  and 
note  2;  Executors  of  Shoemaker  vs.  Elmendorf,  10 
John.  R.,  48;  2  Bedfield  on  Wills,  177,  sec.  26, 
sub  sec.  5.  Also,  1  Story  on  Contracts,  sees.  92,  93, 
and  note  5. 
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It  results,  therefore,  that  the  Circuit  Judge  erred 
in  sustaining  the  demurrer,  for  which  the  judgment 
must  be  reversed  and  the  cause  remanded. 


WiLLIAHS  V$.  InMAK,   GaULT  &   Oo. 


Judgment  bt  Depaitlt.  Final  judgment.  When  it  mnat  be  rendered 
with  the  aid  qfa  jury.  After  judgment  by  default,  Judgment  final 
may  be  rendered  without  the  intervention  of  a  Jury,  if  the  amount 
of  the  interest  can  be  ascertained  by  simple  calculation  from  the 
papers.  If  the  amount  cannot  be  thus  asoertainedi  the  damages 
must  be  assessed  by  a  Jury. 


VBOM  MEMPHIS. 


At  the Term,  1867,  there  was  a  judgment  by 

default  against  the  defendant,  and  a  final  judgment  ren- 
dered at  the  same  time,  without  the  interyention  of  a 
jury;  from  which  the  defendant  appealed.  Judge  Jamss 
0.  Peabcb,  presiding. 

Clapp,  Yancb  &  Anderson,  for  plaintiff  in  error. 

MoBGAN  &;  Fbazieb,  for  defendant  in  error. 

MiLLiGAN,  J.,  delivered  the  opinion  of  the  Court. 
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This  is  an  action  founded  upon  the  following  instrn- 
menty  viz : 

^'Beceiyed  of  Messrs.  iDman,  Gaalt  &  Co.,  of  Loms- 
yille,  the  sum  of  four  hundred  and  ninety-three  79-100 
dollars,  to  be  remitted  to  them  at  Louisville. 

"April  11,  1861.  Jos.  R.  Williams." 

To  the  declaration  the  defendant  below  filed  a  special 
plea;  to  which  there  was  a  demurrer,  which  was  sus- 
tained by  the  Court;  and  the  defendant  failing  to  plead 
oyer,  judgment  final  by  default  was  taken   against  him. 

T][ie  cause  is  brought  here  by  appeal.  Two  ques- 
tions are  presented  in  the  record.  1st,  Whether  or  not 
the  Court  erred  in  sustaining  the  demurrer  to  the  spe- 
cial plea;  and,  2d,  In  rendering  judgment  final  by 
default,  without  the  interyention  of  a  jury? 

No  serious  argument  has  or  can  be  made  in  support 
of  the  first  question.  The  plea  is  totally  defectiye, 
and  the  demurrer  was  properly  sustained.  But  a  more 
serious  difficulty  is  presented  in  the  second   question. 

By  the  Code,  sec.  2951,  it  is  provided:  "If  the  de- 
fendant fail  to  appear  and  defend  at  the  time  indicated 
by  law,  judgment  by  default  may  be  taken  against  him." 
And  by  sec.  2952:  "In  such  case,  the  judgment  is  findl, 
if  the  amount  of  the  plaintiff's  claim  may  be  ascer- 
tained by  simple  calculation  from  the  papers.  When  the 
amount  cannot  be  thus  readily  ascertained,  the  damages 
will  be  assessed  by  a  jury  impaneled  at  the  same 
term  for  the  purpose." 

So,  "Upon  the  decision  of  a  demurrer" — sec.  2954 — 
"if  the  unsuccessful  party  fail  to  amend  or  plead  over, 
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a  writ  of  inquiry  may  be  awarded,  or  jadgment  ren- 
dered, at  the  same  term." 

The  term  ^^papersj**  from  which  the  amount  of  the 
jadgment  is  to  be  ascertained  by  a  simple  calculation,  was 
held,  in  the  case  of  the  Masonic  Educational  Associa- 
tion of  Chattanooga  vs.  Cook,  8  Head,  818,  to  refer 
to  the  writing  or  other  evidence  upon  which  the  action 
was  founded,  and  not  to  the  pleadings  in  the  cause. 
Whether  the  judgment  by  default  is  final  or  interloetb^ 
tory^  depends,  in  every  case,  upon  the  character  of  the 
faper  upon  which  the  action  is  founded.  If  it  be  such 
a  paper  or  writing  as  the  amount  claimed  by  the  plain- 
tiff can  be  readily  ascertained  by  simple  calculation,  it 
is  clear  the  judgment  may  be  final;  but,  if  otherwise, 
it  is  equally  clear  it  must  be  interlocutory,  and  a  writ 
of  inquiry  must  be  awarded,  and  the  amount'  of  the  re- 
covery  ascertained  by  a  jury. 

In  this  case  interest  is  claimed  in  the  declaration  on 
the  instrument  sued  on;  and  the  case  must  turn  upon 
the  fact,  whether  it  is  such  a  writing  as,  by  law,  car- 
ries interest.  The  Code,  sec.  1945,  provides,  that: 
''All  bills  single,  bonds,  notes,  bills  of  exchange,  and 
liquidated  and  settled  accounts,  signed  by  the  debtor, 
shall  bear  interest  from  the  time  they  become  due, 
unless  it  is  expressed  that  interest  is  not  to  accrue 
until   a  specific  time  therein  mentioned." 

Interest  upon  the  class  of  cases  enumerated  in  the 
statute,  is  a  matter  of  positive  law;  but,  in  all  others, 
it  is  discretionary  with  the  jury,  under  proper  instruc- 
tions of  the  Court,  to  allow  it  or  not.  The  case  in 
hand    does  not  fall   within  the  class  which,  by  positive 
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law,  carries  interest;  and  it  may  or  may  not  be  allowed, 
as  the  jury  in  their  discretion,  shall  determine  from  the 
facts  and  circumstances   surrounding  it. 

It  follows,  therefore,  that  the  court  erred  in  render- 
ing a  judgment  final,  without  the  intervention  of  a  jury; 
for  which  the  judgment  must  be  reversed,  and  the  cause 
remanded. 


TURBEVILLE  V$.  BrOACH. 

SsT-OTF.  Joint  demands  cannot  be  teUoff  against  aeparaiey  and  Tioe 
yersa.  A  joint  demand  cannot  be  set-off  against  a  separate  demand, 
nor  a  separate  demand  against  a  joint  demand. 


FROM  HBNRY. 


At  the Term,  1867,  there  was  a  judgment  in 

this  case  in  favor  of    the  plaintiff;    from  which  the  ^de- 
fendant  appealed.    Judge  Lucibn  L.  Hawkins,  presiding. 

Williams  and  Aden,  for  plaintiff  in  error. 

DuNLAP  and  Porter,  for  defendant  in  error. 

MlLUGAN,  J.,  delivered  the  opinion  of  the   Court; 

This  case  stands  on   demurrer;    and  the  single  ques-* 
tion  presented  by  the  record,  is,  whether  or  not,  under 
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the  Code,   sec.   2918-4,   a  separate  demand  can  be  set- 
off against  a  joint  demand,   and  vice  versa. 

It  is  admitted  that  the  law  on  this  sul^ect  has  been 
materially  modified  by  the  adoption  of  the  Code,  and 
the  remedy  enlarged  by  the  Act  of  1855-6,  which  has 
been  carried  into  the  Code;  but,  we  apprehend  the 
modification  and  enlargement  are  not  so  great  as  to 
break  down  the  recognized  distinction  between  joint  and 
separate  demands.  The  Code,  in  fact,  folly  recognizes 
this  distinction.  Section  2918  provides:  '^The  defendant 
may  plead  by  way  of  set-off  or  cross-action, — 

1st,  Mutvtal  demands  held  by  the  defendant  against 
the  plaintiff  at  the  time  of  action  brought,  and  matured 
when   offered  in*  set-off. 

2d,  Any  matter  arising  out  of  the  plaintiff's  de- 
mand, and  for  which  the  defendant  would  be  entitled 
to  recover  in  a  cross-action. 

8d,  Any  matter  gro¥ring  out  of  the  original  consid- 
eration of  any  written  instrument,  for  which  the  de- 
fendant would  be  entitled  to  recover  in  a  cross-action. 

4th,  Any  equities  between  the  defendant  and  the 
original  party  under  whom  the  plaintiff  claims,  which 
by  law  have  attached  to  the  demand  in  the  plaintiff's 
hands,  and  for  which  the  defendant  would  be  entitled 
to  a  recovery  against  such  original  party." 

The  latter  clause  of  this  section — sub-sec.  4 — ^in  the 
case  of  Gatewood  vs.  Denton,  3  Head,  880,  has  been 
held  to  embrace,  without  special  agreement  between  the 
parties,  a  right  of  action,  which  the  defendant  had 
against  the  assignor  of  a  note,  for  money  paid  as  his 
security,  at  or  before  the  assignment  of  the  note.    The 
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Ooart,  in  that  case,  say:  "The  right  thus  existing  had, 
in  the  language  of  the  section  just  quoted,  attached  itself 
to  the  note  before  its  transfer  to  the  plaintiff;  or,  in 
other  words,  the  right  of  set-off,  or  cross-action,  was 
fixed  and  complete  in  the  defendant,  preyious  to  and  at 
the  time  of  the  assignment  of  the  note,  and  could  not 
have  been  resisted  by  the  injured  party — ^the   assignor/' 

This  construction  of  the  statute,  we  think,  is  carry- 
ing the  doctrine  of  set-off  to  its  utmost  limits;  and 
doubts  may  well  be  suggested  whether  an  independent 
legcU  set-off  falls  within  the  meaning  of  the  fourth  sub- 
section of  the  Code. 

But  our  Courts,  so  far  as  we  are  informed,  (eyer 
since  the  adoption  of  the  Code,)  haye  neyer  held  that 
a  demand  not  mutiuU  in  its  character,  could  be  plead 
by  way  of  set-off  or  cross-action  by  the  defendant.  In 
fact,  this  principle  is  plainly  recognized  in  the  Code 
itself,  at  sec.  2918,  sub-sec.  1;  and  the  reason  for  its 
enforcement  remains  now  as  fully  as  before  the  Code. 
A  joint  demand  cannot  be  set-off  against  a  separate  one, 
nor  vice  verm^  upon  the  ground,  says  this  Court,  in 
Blanks  vs.  Smith,  Peck,  186,  and  Robertson  &  Currey 
VB.  Talbot  &  Hurly,  2  Yerg.,'  258,  that  they  are  not 
mutual  debts.  If  this  could  be  done,  a  surety  could 
be  made  to  pay  the  debt  of  his  principal,  which  he 
neyer  contracted  to  pay;  and  a  co-contractor  a  debt 
not  contemplated  at  the  time  between  the  parties.  See, 
also,  2  Parsons  on   Contracts,  788-9. 

It  follows,  therefore,  that    there   is  no  error    in  this 
record. 

Judgment  affirmed. 
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ROBBBt     P.    ChAMBBBS    VS.    ISAAO    B.     POBTBB. 

1.  TBK8FA08,  vt  et  armU,  AetUma  for,  do  not  abate  hy  death  of  plaintiff. 
Porter  instituted  an  action  of  trespass  vi  et  armi9f  against  Chambers, 
who  had  ahot  and  mortally  wounded  him ;  and  in  a  few  days  thereafter, 
Porter  died.  Held,  that  the  suit  did  not  abate  by  his  death,  but 
might  proceed  to  final  judgment,  in  his  name,  without  a  revivor. 

X  WoKDS  DO  KOT  EzcVBK  AV  ASSAULT.  When  a  part  of  the  res  gest«. 
No  words  of  provocation  will  justify  an  assault,  nor  will  former 
threat,  or  insult,  palliate  an  assault  and  battery,  or  ordinarily,  in 
civil  actions,  be  received  in  mitigation  of  damages,  unless  they  are 
Bo  recent  as  to  constitute  a  part  of  the  ree  geeia. 

8.  Samx.  Anieeedant  threats,  not  comnamieated  to  the  dtfendant^  not  ad^ 
ndieible  at  emdenee.  Antecedent  threats,  not  so  recent  as  to  constitute 
a  part  of  the  ree  geetcsj  which  were  not  communicated  to  the  defen- 
dant at  the  time  of  committing  the  trespass  for  which  he  is  sued, 
cannot  be  received  in  evidence  to  justify,  or  excuse  the  trespass. 

4.  Bams.  Self  D^enee.  When  the  ateaulted  party  it  Uablefor  damagea. 
A  plaintiff  in  an  action  for  a  trespass  vi  et  armisj  may,  in  the  first 
instance,  have  been  the  aggressor,  yet,  if  the  defendant  used  more 
force  than  was  necessary  for  his  defense,  but  unnecessarily  abused 
the  plaintiff,  he  cannot,  in  a  civil  action,  recover  damages,  but  must 
pay  them. 


FBOM    CARBOLL. 


This  was  an  action  brought  by  the  defendant  in 
error,  in  his  life  time,  for  the  wrongs  and  injuries, 
of  which  he  afterwards    died.     At  the  September  Term, 

i 

I  1867,  there  was  a  verdict  and  judgment  for  the  plaintiiDT 

below,    from    which    the    defendant     appealed.       Judge 
LuGiBK  L.  Hawkins,  presiding. 

Kainbs  &  Black,  for  the  plaintiff  in  error. 
18 
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Hawkins  &  HAWEiNSy  Hubbabb  &  Cabdwell,  for 
defendant  in  error* 

MiLLiGAK  J.,  delivered  the  opinion  of  the  Court. 

On  the  28d  of  October,  1865,  Robert  P.  Chambers, 
the  plaintiff  in  error,  shot  and  mortally  wounded  Isaac 
B.  Porter.  The  latter  lived  only  five  days,  and 
then  died  from  the  wound.  But  before  his  death,  he 
brought  an  action  of  trespass  vi  et  armiiy  in  the  Circuit 
Court  of  Carroll  County,  against  Chambers,  for  ^ille- 
gally shooting  and  mortally  wounding  him" — flaying  his 
damages  at  ten  thousand  dollars. 

The  process  was  returned  to  the  January  Term, 
1866,  when  the  declaration  was  filed,  without  revivor, 
in  the  name  of  the  original  plaintiff.  The  defendant 
appeared  and  pleaded  to  the  declaration,  ^^not  guilty," 
and  a  special  plea  of  justification;  in  which  he  alleges 
that  the  shooting  was  done  in  his  necessary  self-de- 
fense, etc. 

Without  noticing  further,  the  various  motions,  and 
apparent  irregularities  disclosed  by  the  record,  it  will 
be  sufScient  for  all  the  purposes  of  this  case,  to  re- 
mark, that,  at  the  September  Term,  1866,  the  defend- 
ant suggested  and  proved  the  death  of  the  plaintiff; 
and  the  cause  was  then  continued  on  the  application 
of  the  defendant  at  his  costs,  for  which  a  judgment 
for  the  costs  of  the  term,  was  formely  rendered  in 
the  name  of  the  decedent  plaintiff,  and  execution 
awarded. 

This  cause  was  again  continued  at  the  January 
Term,  1867;  and  at  the  May  Term,  following,  the  de- 
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fendant  moved  to  'abate  the  suit,  which  was  OTerroled 
by  the  Court,  and  the  action  of  the  Court  excepted  to 
by  the  defendant. 

At  the  September  Term,  1867  the  cause  was  sab- 
mitted  to  a  jury,  who  returned  the  following  verdict, 
viz:.  ^^They  find  the  issues  joined,  in  favor  of  the 
plaintiffj  and  assess  hi$  damages  on  account  of  the 
premises  alleged  in  the  declaration,  at  the  sum  of 
seventeen  hundred  dollars;  and  they  also  find  that  the 
plaintiff  left  as  his  widow,  Lucinda  A.  Porter,  and  as 
his  children  and  next  of  kin,  William  Porter,  and 
Pocahontas  Porter,  his  only  heirs  and  distributees/' 

Upon  this   verdict,  the  following  judgment   was   pro* 

nounced  :      ^'It    is  therefore    considered    by    the  Court, 

that  the  said  Lucinda    A.  Porter,   William  Porter    and 

Pocahontas    Porter,    recover    in    the  name  of   Isaac    B. 

Porter,    of    the    said   defendant,   the    sum    of   seventeen 

hundred    dollars,    assessed    by    the  jury    aforesaid,    and 

the  costs  of  this  cause." 

Motions  for  a  new  trial  and  in  arrest  of  judgment 

were  entered,  and  successively  overruled,  and  an  ap- 
peal in  error,  prosecuted  to  this  Court. 

Various  questions  have  been  raised  in  argument, 
and  discussed  with  much  zeal  and  earnestness  on  both 
sides.  For  the  plaintiff,  it  is  insisted,  that,  as  the 
action  was  brought  in  the  life  time  of  the  plaintiff, 
it  is  competent,  under  the  provisions  of  the  Code, 
sees.  2291,  2292,  and  2298,  to  prosecute  it  without 
revivor,  to  final  judgment.  On  the  other  hand,  this 
construction  is  flatly  denied  as  leading  to  results  too 
palpably  absurd  to  be  tolerated  for  a  moment. 

1st,  The  language  of  the  statute  is  as  follows: 
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"2291.  The  right  of  action  irMch  a  person  who 
dies  from  injuries  receired  from  another,  or  whose 
death  is  caused  by  the  wrongful  act,  or  omission  of 
another,  would  hare  had  against  the  wrong- doer,  in 
case  death  had  ensued,  shall  ^  not  abate  or  be  extin- 
guished by  his  death,  but  shall  pass  to  his  personal 
representatiye,  for  the  benefit  of  his  widow  and  next 
kin,    free  from  the  claims  of  his  creditors. 

<^2292.  The  action  may  be  instituted  by  the  personal 
representative  of  the  deceased;  but,  if  he  decline  it 
the  widow  and  children  of  the  deceased,  may,  without 
the  consent  of  the  representative,  use  his  name  in 
bringing  and  prosecuting  the  suit,  on  giving  bond  and 
security  for  costs,  or  in  the  form  prescribed  for  pau- 
pers. The  personal  representative  shall  not,  in  such 
case,  be  responsible  for  costs,  unless  he  sign  his  name 
to    the  prosecution  bond. 

^'2293.  If  the  deceased  had  commenced  an  action 
before  his  death,  it  shall  proceed  wUhaut  revivor.  The 
damages  shall  go  to  the  widow  and  next  of  kin,  free 
from  the  claims  of  the  creditors  of  the  deceased,  to 
be  distributed  as  personal  property." 

The  common  law  rule,  actio  personalis  moritur  con^ 
persona^  prevailed  in  this  State  prior  to  the  passage 
of  the  Act  of  1861,  ch.  17,  when  it  was  so  far 
changed  as  to  enable  the  personal  representative  of  a 
person  whose  death  was  caused  by  the  wrongful  act 
or  omission  of  another,  to  maintain  an  action  against 
the  latter,  if  the  former  or  decedent,  might  have  main- 
tained an  action  against  the  latter  for  an  injury  caused 
by  the  same  act  or  omission. 

The  Act    of  1851,    ch.    17,    has   been    substantially 
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incorporated  into  the  Oode,  at  seo.  2291^  with  some 
modifications  of  phraseology;  and  the  two  succeeding 
sections,  seem  to  have  been  original  enactments,  in-^\ 
tended  by  the  Legislatore  to  facilitate  in  every  way 
possible,  the  remedy  saved  by  see.  2292,  to  the 
widow  and  children.  The  personal  representative  may 
bring  the  action,  but  he  has  no  power  by  declining  to 
do  so,  to  defeat  the  right  of  the  widow  and  children 
in  the  nse  of  his  name,  if  they  desire  to  bring  and 
prosecute  the  action.  All  they^are  required  to  do,  is, 
to  give  bond  for  cost,  or  otherwise  -avail  themselves 
of  the  oath  prescribed  for  paupers,  and  the  action  pro- 
ceeds for  their  use. 

But,  when  an  action  has  been  commenced  by  the  de- 
ceased, before  his  death,  can  it,  under  sec.  2298,  be 
prosecuted  to  final  judgment  without  revivor?  The  lan- 
guage of  the  section  is  peremptory;  and  we  are  not 
"prepared  to  say  it  is  not  in  harmony  with  the  pre- 
ceding provisions  of  the  same  chapter.  It  goes,  perhaps, 
one  step  further;  but  the  same  train  of  thought,  and 
line  of  policy  which  dictated  the  preceding  sections,  are 
fully  recognized  in  this  section.  It  declares,  if  the  de- 
ceased had  commenced  an  action  before  his  death,  U 
shall  proceed  withaut  revivor.  The  object  of  the  Legis- 
lature seems  to  have  been  not  to  embarrass  or  delay 
the  widow  and  next  of  kin,  to  whom  the  benefit  of  the 
recovery  is  made  to  pass,  by  a  compliance  with  the 
provisions  of  a  complex  section,  providing  for  a  revi- 
vor, and  the  right  of  the  widow  and  next  of  kin  thereto, 
when  the  personal  representative  refused,  but  at  once 
to  cut  the    knot,  and    declare  the  action    shall  proceed 
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withont  reyivor.  The  suit  is  obviously  continned  after 
the  death  of  the  plaintiff,  for  the  use  of  the  widow  and 
next  of  kin.  The  personal  representative  has  no  real 
interest  in  it,  and  were  it  revived  in  his  name,  it 
would,  in  no  degree,  change  the  right  of  the  widow 
and  next  of  kin  to  the  benefits  of  the  recovery.  In 
close  analogy  to  a  suit  pronounced  in  the  name  of  a 
nominal  party,  for  the  use  of  the  real  party,  the  stat- 
ute  declares,  this  class  of  cases  shall  proceed  without 
the  necessity  of  revivor — that  is,  in  the  name  of  the 
decedent,  as  a  mere  nominal  party,  a  naked  name  of 
record — for  the  use  of  the  widow  and  next  of  kin, 
who  are  the  real  parties  to  the  action. 

It  is  admitted,  such  a  course  of  practice  is  some- 
what anomalous,  but  it  is  not,  in  our  practice,  alto* 
gether  without  a  precedent.  The  Code  provides,  sec. 
2858;  ^^When  a  suit  is  commenced  in  the  name  of 
one  person,  for  the  use  of  another,  and  the  nominal 
plaintiff  dies,  the  suit  may  be  prosecuted  without  revi- 
vor, as  if  the  death  had  not  happened."  So,  in  cases 
of  attachments,  the  death  of  the  defendant  proceeded 
against,  without  personal  service,  whether  the  death  oc« 
curred  before  or  after  the  commencement  of  the  ac- 
tion, does  not  render  the  proceedings  void;  but  the 
heirs  or  representatives  as  the  case  may  be,  have  the 
right  within  three  years  from  the  rendition  of  final 
judgment  or  decree,  to  make  themselves  parties  by  pe- 
tition, showing  merits,  verified  by  affidavit,  and  contest 
the  plaintiff's  demand:  Code,  sec.  8588.  See  also,  sec. 
8455. 

Other  instances  might  be  given,  both  under  our  prao- 
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tice  and  at  common  law,  somewhat  analogous  to  the 
one  under  consideration;  but  we  deem  it  altogether  un- 
necessary to  encumber  this  opinion  with  them.  It  is 
sufficient  to  say,  we  are  of  opinion  that  the  Circuit 
Judge  committed  no  error  in  refusing  the  defendant's 
motion  to  abate  the  action,  and  in  allowing  it  to  pro- 
ceed to  final  judgment  in  the  name  of  the  original 
plaintiff. 

In  this  view  of  the  provisions  of  the  Code  before 
recited,  there  is  no  error  in  rendering  the  judgment 
for  costs  against  the  defendant,  on  his  application  for 
a  continuance. 

It  is  proper,  however,  to  remark,  that  a  question  of 
costs^  although  not  presented  in  this  record,  might  arise, 
which,  under  the  peculiar  provisions  of  the  Code,  would 
present  some  embarrassment.  In  the  event  of  the 
failure  of  the  plaintiffs  to  prosecute  the  suit  with  effect, 
against  whom  would  the  costs  be  adjudged?  Without, 
at  present,  attempting  to  determine  that  question,  we 
will  remark,  that  it  is  apprehended,  if  the  defendant 
desires  to  have  'some  person  of  record  to  answer  for 
costs,  it  is  his  duty  to  move  for  a  rule  upon  the  at- 
torney for  the  prosecution,  to  show  by  what  authority 
he  continues  to  prosecute  the  suit  after  the  death  of 
the  original  plaintiff;  and  it  is  supposed  that  the  pro- 
duction of  the  authority  would  make  the  persons  bound 
thereby,  answerable  for  costs.  If,  however,  the  defend- 
ant fails  to  call  for  the  authority,  it  is  his  own  fault, 
and  it  is  apprehended,  the  judgment  would  be  conclu- 
sive upon  him. 

2d,  In  the    process   of   the   trial,    the  Circuit  Judge, 
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upon  motion  of  the  plaintiff's  attorney,  excladed  the 
statements  of  the  witnesses,  Bennett  and  Johnson,  who 
proved  that,  on  the  day  of  the  killing,  and  the  day 
preyioos,  they  heard  [the  deceased  making  threats  of 
violence  against  the  defendant,  Chambers*  These  threats 
were  excluded  on  the  ground  that  they  were  not  com- 
municated to  the  defendant  before  the  shooting;  and 
the  action  of  the  Court  in  this  respect,  is  also  assigned 
as  error.  It  is  clear,  that  no  words  of  provocation 
will  justify  an  assault ;  nor  will  former  threats  or  insults 
paliate  an  assault  and  battery;  or  ordinarily,  in  a  civil 
action,  be  received  in  mitigation  of  damages,  unless  they 
are  so  recent  as  to  constitute  a  part  of  the  re$  gestce: 
2  Qreenleafs  Ev.,  267;  Lee  m,  Woolsey,  19  John.  R., 
818;  1  Hilliard  on  Torts,  206,  note  A;  1  Phillips  on 
Ev.,  748,  marg.  note,  197. 

But  it  is  insisted  the  evidence  of  the  antecedent 
threats  of  the  deceased,  were  admissible  under  the  de- 
fendant's plea  of  justification,  as  tending  to  show  the 
animtLS  of  the  deceased,  and  thereby  superinduce  the 
belief  in  the  defendant  that  he  was  in  danger  of  life, 
or  great  bodily  harm,  and  therefore  justified  in  taking 
the  life  of  the  plaintiff.  We  are  unable  fully  to  concur 
in  this  proposition.  The  rule  of  law  which  will  excuse 
a  homicide,  as  declared  by  this  Court,  in  the  case  of 
Rippy  V8.  The  State,  2  Head,  217,  is  as  follows:  ''The 
law  on  this  subject,  is,  that  to  excuse  a  homicide,  the 
danger  of  life,  or  great  bodily  injury,  must  either  be 
real,  or  honestly  believed  to  be  so  at  the  time,  and  upon 
sufficient  ground.  It  must  be  apparent  and  imminent. 
Previous  threats,  or  even   acts  of  hostility,  how  violent 
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Boever,  will  not,  of  themaelTeB,  excuse  the  slayer;  but 
there  must  be  some  words  or  oTert  acts  at  the  time, 
clearly  indicatiye  of  a  present  purpose  to  do  the  injury. 
Past  threats  and  hostile  actions,  or  antecedent  circum- 
stances, can  only  be  looked  to  in  connection  with  pre- 
sent demonstrations,  as  grounds  of  apprehension.  To 
constitute  the  defense,  the  belief  or  apprehension  of 
danger  must  be  founded  on  sufficient  circumstances  to 
authorize  the  opinion  that  the  deadly  purpose  then  ex- 
ists, and  the  fear  that  it  will,  at  that  time^  be  executed.'' 
The  question  in  this  class  of  cases,  is  always  one  of 
reasonable  apprehension;  and  to  justify  or  excuse  a 
homicide  upon  such  ground,  a  case  must  not  only  be 
made  out  to  authorize  the  fear  of  death  or  great  bodily 
harm;  but  such  fear  must  be  really  entertained,  and 
the  act  done  under  an  honest  and  well-founded  belief 
that  it  is  absolutely  necessary  to  kill  at  this  moment, 
to  save  himself  from  a  like  injury:  Morris  V9.  Piatt, 
Amer.  Law  Register,  new  series,  628.  The  character 
of  the  deceased  for  violence,  as  well  as  his  animosity 
to  the  defendant,  as  indicated  by  words  and  actions  at 
the  time,  and  before  that  time,  are  all  proper  matters 
for  the  jury,  in  the  determination  of  a  question  of  rea- 
sonable apprehension.  But  how  antecedent  threats,  not 
so  recent  as  to  constitute  a  part  of  the  res  gestcBy 
which  were  unknown  to  the  defendant  at  the  time  of 
committing  the  act,  can,  in  the  slightest  degree,  con- 
tribute to  the  formation  of  a  well-grounded  belief  in 
the  defendant,  that  he  was  in  danger  of  life  or  limb, 
is  more  than  we  can  comprehend.  If  the  question  was 
a  question  of  malice,  the  rule,  under  some  circumstan- 
tes,  might  be  otherwise,  and  antecedent   threats  be  ad- 
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missible  on  the  qneetion  of  damages,  or  to  establish  the 
identity  of  the  person  committing  the  act:  2  Billiard 
on  Torts,  78,  note  A.  Bat  such  is  not  the  question  in 
the  present  case,  or  the  grounds  npon  which  the  evidence 
is  offered.  It  is  in  justification  of  the  act,  or  tending 
to  establish  such  justification;  and  we  know  of  no  rea- 
son or  authority  under  the  facts  of  this  case,  by  which 
the  evidence  was  admissible,  unless  communicated  to  the 
plaintiff:     1  HiUiard  on  Torts,   206,  note  A. 

8d,  The  charge  of  the  Court  is  also  excepted  to; 
and  it  is  argued  that  the  Circuit  Judge  erred  in  refus- 
ing to  instruct  the  jury  as  requested,  ^Hhat  if  the 
plaintiff  sought  the  difficulty,  and  brought  it  on  himself, 
he  could  not  recover  in  this  action/'  As  a  general 
proposition,  this  may  be  true;  but  it  certainly  does  not 
always  hold  good  in  actions  of  the  character  of  the 
one  now  under  consideration.  Cases  may  occur,  where 
the  plaintiff  brings  on  the  difficulty,  and  the  defendant 
in  the  first  instance,  acted  lawfully,  but  afterwards  by 
an  unnecessary  degree  of  violence,  became  a  trespasser 
db  initio.  In  cases  of  assault  and  battery,  both  par- 
ties may  be  guilty  of  a  breach  of  the  peace,  and  liable 
to  indictment;  but  a  civil  action  cannot  be  brought  by 
each,  against  the  other.  The  plaintiff  may  have  been 
the  aggressor;  yet,  if  the  defendant  had  used  not  only 
more  force  than  was  necessary  for  his  self-defense,  but 
had  unnecessarily  abused  the  plaintiff,  he  cannot,  in  a 
civil  action,  recover  damages,  but  must  pay  damages: 
1  Chitty's  Plead ,  167,  marginal  note,  2.  So  it  follows, 
in  this  view  of  the  law,  which  is  altogether  a  familiar 
principle,  the  Court  committed  no  error  in  declining  to 
charge  the  broad  proposition  stated. 
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4thy  Exception  is  also  taken  to  the  action  of  the 
Court  in  striking  out  the  defendant's  fir%t  and  %econd 
pleas  to  the  declaration.  We  do  not  think^  in  the  pre- 
sent aspect  of  the  record,  that  the  error  in  this  respect 
assigned,  is  matter  of  substance,  as  the  defendant,  under 
the  plea  of  not  guilty,  and  the  special  plea  that  the 
shooting  was  done  in  his  necessary  self-defense,  had 
substantially  all  the  benefits  claimed  under  the  pleas 
stricken  out,  which,  to  say  the  least  of  them,  were  in- 
formal and  highly  inartificial.  The  plaintiff,  as  the 
pleadings  stood  in  the  record,  was  put  to  the  necessity 
of  proving  every  material  allegation  in  his  declaration, 
and  the  defendant,  under  his  pleas,  was  enabled  to  make 
a  full   and   complete  defense  to  the  action. 

5th,  Other  exceptions  were  taken  to  the  general 
charge,  which,  upon  a  careful  examination,  we  are  unable 
to  sustain.  It  is,  perhaps,  in  some  respects,  subject  to 
criticism;  but,  upon  the  whole,  a  reasonable  and  fair 
exposition  of  the  law  governing  the  case. 

On  the  subject  of  the  rule  governing  the  jury  in 
the  estimation  of  damages,  under  our  Act  of  Assembly, 
the  defendant  certainly  has  no  ground  of  complaint; 
and  as  the  jury  has  passed  upon  that  subject,  certainly 
without  injury  to  the  defendant,  we  do  not  feel  called 
upon  to  express  any  opinion  as  to  the  rule,  under  our 
statute,  in  a  case  like  the  present,  by  which  the  dam- 
ages ought  to  be  estimated.  There  is  some  conflict  of 
authority  on  this  subject,  growing  chiefly  out  of  the 
peculiar  phraseology  of  the  different  statutes  in  different 
States. 

Judgment  affirmed. 
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LiTTLBJOHN     €t    ois.     V8.    J.    W.     FOWLEB. 

1.  ETiDEiroB.    Parolf  not  admitUd  to  eoniradiet  written  insirununi,  exetpt 

from  /raudf  aeeidentf  or  mistake.  Parol  eyidence  cannot  be  admitted 
to  contradict,  or  vary  the  temiB,  or  to  enlarge,  or  diminish  the  ob- 
ligation of  a  written  instrument  or  deed,  except  upon  grounds  of 
fraud,  accident,  or  mistake. 

2.  NoK-suiTS.    Effect  qf^  no  bar   to  another  actum.    At  common  law, 

a  Judge  might,  of  his  own  volition,  direct  a  non-suit  In  this  State 
no  such  right  exists.  The  plaintiff  has  the  right  to  have  his  evidence 
passed  upon  by  the  jury.  A  non-suit  is  not  a  bar  to  another  action, 
yet,  for  some  purposes,  it  is  a  complete  disposition  of  his  cause. 

d.  EviBKNCB.  Oontente  of  written  inetrumentt.  How  proven.  The  con- 
tents of  a  written  contract,  or  agreement,  cannot  be  proven  by 
parol,  without  laying  grounds  for  the  admission  of  such  testimony. 

4.  Question  bbsebved.  As  to  the  admissibility  of  a  written  contract 
that  has  not  been  properly  stamped. 


FROM    8HSLBT. 


At  the  Term,   1867,  there  [was    a   judgment 

in  this  case,  for  the  plaintiff,  for  91,200.00,  from 
which  the  defendants  appealed.  Judge  GEonaa  W. 
BsEVES,  presiding. 

EsTis    and  Jackson,  for  plaintiffs    in  error. 

Stovall  k  Flippin,  for  defendant  in  error. 

MiLLiGAK  J.,  delivered  the  opinion  of  the  Court. 

On  the  6th  of  December,  1864,  Wm.  H.  Farring- 
ton,  acting  as  the  agent  of  J.  W.  Fowler,  by  written 
agreement,  for  the  consideration  of  $1,200,  sold  to  M. 
J.   Littlejohn    and  M.  W.    Robinson,  the    wood    on    a 
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loty  or  tract  of  land,  eontaming  twenty  acres,  known 
as  the  "Fowler  property,  on  the  Kerr  Tract,"  near  the 
Hernando  plank  road,  in  Shelby  County,  and  also  the 
rents  of  the  above  described  land  for  the  year  1865. 
One  thousand  dollars,  as  it  appears  from  the  written 
contract,  was  to  be  given  for  the  growing  timber  on 
said  land;  and  two  hundred  for  the  rent  of  tho  land. 
The  (1,000,  was  to  be  paid  at  thirty  days  from  the 
date  of  the  contract;  and  the  remainder,  except  one 
hundred  dollars,  which  was  to  be  paid  down,  on  the 
25th  of  December,  1865. 

Littlejohn   and    Robinson,    agreed   to    take    all    risks 
arising  from  the    presence    of   Military    forces    then   in 
the  country;    and  bound  themselves  to  pay  the  consid- 
eration  money,  independent  of  every  contingency,    which 
might  arise,   except  through  the  acts    of  the  bargainor. 
The  covenants  in  the    contract    were    not    kept  and 
performed;     and     Farrington,    the    agent,    brought    this 
action  for  the  use  of  Fowler,  on  the  written  agreement, 
against  Littlejohn  and  Robinson,  to  recover  damages,  etc. 
The    declaration  contains   two    counts.     The    firH   is 
predicated  upon  the  written  contract,  assigning  breaches;  . 
and  the  Beeondj  on  an  account  for  the  wood   and  timber 
sold  and  delivered   by   the    plaintiff   to    the    defendant, 
on  the  6th  of   December,    1864,    and    rent    of  twenty 
apres  of  land,   on   the  Kerr    Tract,  for    the  year  1865. 
The    defendant    put    in    various    pleas,    upon    which 
issues  were  joined.    And  on  the   trial,   the  plaintiff    of- 
fered in  evidence  the  written  contract,   which,   upon  ob- 
jection, was  rejected  by  the  Court,    on  account    of    its 
not  having  been  properly  stamped.      The  plaintiff  there- 
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upon^  took  a  non-suit  as  to  the  first  count  in  the  de- 
claration, and  proceeded  with  the  trial  on  the  second, 
or  common  count. 

On  the  trial  of  the  cause  upon  the  second  coui^t, 
Farrington,  the  nominal  plaintiff,  was  introduced  as  a 
witness  for  the  real  plaintiff,  Fowler,  who  stated  in  sub- 
stance, that,  on  the  6th  of  December,  1864^  he  made  the 
contract  by  which  the  land  mentioned  in  the  declaration 
and  the  written  agreement,  was  rented  to  the  defendant 
for  the  year  1865,  and  that  he  sold  them  the  privilege 
of  cutting  timber  on  said  land.  The  terms  of  the  con- 
tract were  contained  in  the  written  agreement,  which 
was  drawn  up  and  signed  by  the  parties,  in  witnesses 
counting  room.  Witness  kept  the  agreement,  and  the 
defendants  were  to  call  the  next  day,  and  pay  the  $100 
agreed  to  be  paid  in  hand,  and  execute  their  notes  ac- 
cording to  the  stipulations  in  the  agreement.  They 
failed  to  call,  but  both  Littlejohn  jmd  Bobinson,  after- 
wards promised  to  pay  the    $1,200,  as  agreed  upon. 

On  cross-examination  the  witness  was  asked  if  the 
contract  to  which  he  had  referred  was  in  writing,  and 
if  the  paper  which  had  just  been  offered  in  evidence  un- 
der the  first  count  in  the  declaration,  and  excluded  by 
the  Court,  was  the  contract  to  which  he  referred;  and 
he  replied  in  the  affirmative.  The  defendant  then  ex- 
cepted to  the  competency  of  the  witness's  statement, 
and  moved  that  it  be  excluded  from  the  jury,  which 
the  Court  refused* 

The  jury  found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $1,200,  for  which  judgment  was  rendered,  and 
an  appeal  prosecuted  to  this  Court. 
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'  The  cliarge  of  the  Circuit  Judge  is  not  excepted  to^ 
and  the  case  turns  principallj  upon  his  action  in  ad« 
mitting  parol  evidence  of  the  contents  of  the  contract 
after  it  was  shown  to  be  in  writing. 

As  a  general  propositi  on,  there  is  no  principle  bet- 
ter settled  than  that  parol  evidence  can  not  be  admit- 
ted to  contradict  or  vary  the  termSi  or  to  enlarge  or 
diminish  the  obligation  of  a  written  instrument  or  deed, 
except  upon  grounds  of  fraud,  accident,  mistake,  etc.: 
Bichardson  vs.  Thompson,  1  Hum.,  161-155;  Wood  vs. 
Goodrich,  9  Yer.,  266. 

But,  admitting  this  general  principle,  it  is  insisted, 
that  it  cannot  be  applied  to  the  case  under  considera- 
tion. By  the  non-suit,  as  it  is  argued,  the  first  count 
in  the  declaration,  which  was  predicated  on  the  writ- 
ten agreement,  being  surrendered,  the  case  stands  alone 
on  the  second,  or  common  count,  for  use  and  occupa- 
tion, which,  notwithstanding  the « written  agreement,  may 
well  be  proven  by  paroL 

There  is  a  class  of  cases  somewhat  allied,  in  prin- 
ciple, to  the  case  under  consideration,  in  which,  if  the 
written  contract  is  void  for  want  of  a .  proper  stamp, 
an  action  may  be  maintained  upon  the  common  counts; 
and  the  plaintiff  may  recover,  if  he  can  prove  his  claim, 
without  the  aid  of  an  unstamped  writing.  ^^And  when 
the  plaintiff,"  says  Judge  Parsons  in  his  valuable  work 
on  Contracts,  8  vol.,  800,  '^has  proved  by  witnesses,  a 
case  of  implied  or  o/al  contract,  he  cannot  be  non- 
suited by  the  defendants  producing  an  unstamped  writ- 
ten instrument  purporting  to  contain  the  terms  of  the 
contract." 

^^But  if  the  existence  of  the  unstamped  written  con« 
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tract/'  continues  the  learned  author,  ^^be  brought  out 
on  crosB-examination  of  a  witnesB  for  the  plaintiff,  it 
seems  that  the  latter  will  be  non-suited;  the  absence 
of  the  writing  being  thus  made  an  inherent  defect  in 
the  case,  which  it  is  incumbent  on  him  to  get  over." 
See  also,  to  the  same  effect,   Chitty  on  Contracts,  127. 

This  doctrine,  so  far  as  it  involves  the  power  of 
the  Court  to  dismiss,  or  order  a  non-suit,  for  the 
want  of  sufficient  evidence  to  sustain  the  action,  rests 
upon  the  common  law,  which,  in  that  respect,  has  no 
application  in  this  State.j  In  England,  the  common 
Law  Courts  constantly  exercised  this  power;  but  no  such 
power  exists  here.  The  Constitution  of  the  State, 
art.  1,  sec.  6,  declares  the  right  of  trial  by  jury  is 
inviolate;  and  the  plaintiff  has  the  right  to  have  his 
evidence,  whether  slight  or  full,  passed  upon  by  the 
jury.  Under  our  practice  he  has  the  right  to  judge 
whether  his  case  is  made  out  or  not;  and  if  he  sees 
proper  to  let  a  verdict  go  against  him,  it  his  own 
folly,  and  for  some  purposes,  as  final  and  complete  a 
disposition  of  his  cause  as  if  judgment  had  been  ren- 
dered on  a  verdict  found  by  a  jury:  Hunter  vs.  Se 
vier,  7  Yer.,  184;  Bacon  v$.  Parker,  2  Tenn.,  55;  also, 
Cochran  vs.  Brown,  1  Hum.,  829-831. 

But,  ordinarily,  where  an  English  Judge  would  direct 

a  non-suit  for  the  want  of  evidence,  a  jury  in  this  State, 

for  the    same   reason,   would  generally   return   a  verdict 

against  the  plaintiff.       The  only   difference  is,  a  non-suit 

is  not  a  final  bar  to  another   action,  while   a  verdict  and 

judgment    is  a  bar  for  the  same  cause  of  action  between 

the  same  parties. 

But,  passing  by  the  difference  between   our   own  and 
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the  EagliBh  practice  on  the  subject  of  non-suits,  and 
curring  to  the  doctrine  relied  on  to  sustain  this  action^ 
as  laid  down  by  Parsons  and  Chittj  on  Contracts,  it  is 
a  little  difficult  to  see  the  importance  which  their  learned 
authors  attach  to  the  manner  in  which  the  existence  of 
a  written  contract  is  brought  out.  It  would  seem,  on 
first  view,  that  it  was  immaterial  whether  it  appeared  on 
the  cross-examination  of  the  plaintiff's  witness,  or  in  the 
course  of  the  defendant's  evidence.  The  ground  of  the 
distinction  is  certainly  highly  technical,  and  evidently 
drawn  from  the  English  cases,  among  which,  the  case  of 
Feilder  vs.  Ray,  6  Bingham,  882,  appears  to  be  a  lead- 
ing case,  and  in  which  the  reason  of  the  distribution  is 
attempted  to  be  given.  In  that  case,  Ray  engaged  one 
Aldrich  to  print  certain  quantities  of  calico,  and  shortly 
after  the  process  had  commenced,  Aldrich  assigned  his 
business  and  factory  to  Fielder,  who  completed  the  work 
and  brought  his  action  to  recover  the  value  of  the  work. 
The  goods  were  delivered,  and  a  great  part  of  the  work 
done  after  the  plaintiff  had  succeeded  to  the  premises. 

Ray  insisted  that  his  contract  .was  with  Aldrich,  and 
that  he  could  not  be  held  liable  to  the  plaintiff  for  more 
than  the  portion  of  the  work  done  by  him  subsequently 
to  the  assignment  by  Aldrich;  and  also,  that  he  had  re- 
fused to  allow  the  work  to  be  proceeded  with  by  the 
plaintiff  until  he  had  signed  a  written  agreement^  contain- 
ing terms  different  from  those  which  the  plaintiff  sought 
to  enforce.  The  agreement  was  produced,  and  objected 
to  by  the  plaintiff,  and  rejected  by  the  Court  for  want 
of  a  stamp.  The  jury  found  for  the  plaintiff,  and  on 
motion  for  a  new  trial,  Chief  Justice  Tindal  held,   ^^that 
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after  the  plaintiff  has  prored  by  witnesses  a  case  of  im- 
plied  or  oral  contract,  he  cannot  be  non-floited  by  the 
defendant  producing  an  unstamped  written  instrument, 
purporting  to  contain  the  terms  of  the  contract/' 

In  that   case,  it  was    insisted  that  the   written  docu- 
ment   tendered  in    eyidence  on  the  part  of  the  defend- 
ant, and  rejected  for  want  of   a  stamp,   ought  to  have 
been  received,  at  least  for  the  purpose  of  non-suiting  the 
plaintiff,  on  the  ground  that  he  had  established  by  testi- 
mony,  a  contract  of  which  there  was  evidence  in  writ- 
ing.    And  in  commenting  on  this  proposition,  the  learned 
Chief  Justice  took   a  distinction   between    evidence  of  a 
contract  in  writing,  when  brought  out  on  cross-examina- 
tion of  the  plaintiff's  witnesses,   and  when  it  comes  out 
in  the  course  of  the  defendant's  evidence:     ^^If,"  says  he, 
*4t  appear  by  the  testimony    of   the  plaintiff's    witness, 
the  absence  of  the  writing  is  an  inherent  defect  in  the 
cause  which  it  is  incumbent  on  him  to  get  over;  where- 
as, if  it   appears   from  the  defendant's  witness,  it  is  an 
objection  which  the  defendant  must   substantiate    by  the 
production  of  the  instrument  in  the  regular  way:    other- 
wise, this  inconvenience  might  follow, — ^that  the  plaintiff 
might,  on  a  mere  assertion    of  the  defendant,    be  non- 
suited   for    the  non-production   of  a  written    instrument, 
which,  if  it   had  been  produced,  might  turn  out  not  to 
apply  to  the  contract  in  question." 

The  doctrine  of  this  case,  which  appears  to  be  sup- 
ported by  many  other  English  cases,  seems  to  be,  that, 
if  the  plaintiff  establishes  his  case  of  implied  or  oral 
contract  by  other  evidence,  and  without  disclosing  the 
existence  of  a  written  contract,  he  cannot  be  nonnsuited, 
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notwithatanding  the  defendant,  in  the  course  of  the  evi- 
dence of  his  witnesses,  shows  the  existence  of  snch  writ- 
ten contract.  The  latter  is  not,  as  it  seems,  allowed, 
without  first  haying  given  the  plaintiff  notice  to  produce 
the  written  contract,  to  non*suit  the  former,  unless  he 
produces  the  contract  in  a  form  in  which  it  can  be  re- 
ceived in  evidence— that  is,  properly  stamped. 

On  the  other  hand,  it  seems  clear,  if  the  written 
contract  appears  as  part  of  the  plaintiff's  case,  and  that 
the  writing  regulates  the  terms  and  conditions  of  the 
agreement,  he  must  produce  it;  and  when  produced,  if 
it  cannot  be  read  for  want  of  a  stamp,  the  plaintiff 
will  be  non-soTted:  Beed  v$.  Deere,  B*  &  C«,  266;  Bex 
lit.  Inhabitants  of  Bawden,  8  B.  A;  C,  708.  Also,  Stephens 
v$.  Peimey,  8  Taunt.,  827;  Doe,  d..  Wood  v$.  Morris,  12 
East,  287;  Brewer  vi.  Palmer,  8  Espinasses,  218;  Doe, 
ex.  dem.,  St.  John  vs.  Here,  2  Espinasses,  724. 

But,  how  far  the  Courts  in  this  State  would  feel  bound 
to  enforce  this  doctrine  in  a  proper  case  arising  under 
our  stamp  laws,  is  not  necessary  now  to  be  determined. 
The  facts  of  this  case,  however  intended  by  the  plain- 
tiff's counsel,  do  not  present  the  question  relied  on  in 
argument  to  sustain  the  action.  Neither  the  use  and 
occupation  of  the  premises,  nor  the  amount  or  value  of 
the  timber  cut  and  removed  therefrom,  are  proved  by 
the  plaintiff.  The  fact  that  Farrington  rented  the  land 
mentioned  in  the  first  count  in  the  declaration,  under  a 
contract  to  the  defendants,  and  sold  them  the  pririlege 
of  cutting  timber  off  it  for  the  year  1866,  does  not 
appear;  but  the  witness  says  the  terms  of  the  contract 
are  contained  in  the  written  ogreemenL     I^  then,   we 
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treat  the  non-snit  as  totally  cutting  off  the  first  count 
in  the  declaration,  as  we  are  perhaps  bound  to  do,  and 
as  carrying  away  with  it  the  written  agreement  declared 
on  in  it;  and  the  trial  on  the  second,  or  common  connt, 
as  a  suit  wholly  disconnected  with  the  previous  proceed* 
ings  in  the  cause,  the  parol  evidence  offered  under  the 
second  count  is  scarcely  intelligible,  without  connecting 
it  with  the  contents  of  the  written  agreement.  The 
two  hundred  dollars  which  was  agreed  to  be  paid  for 
the  rents,  is  not  otherwise  proven  than  by  reference  to 
the  written  agreement;  and  this  sum  obviously  consti- 
tuted a  part  of  the  amount  found  by  the  jury. 

It  is  plain,  therefore,  as  well  from  the  language  of 
the  witness,  as  from  the  finding  of  the  jury,  that  the 
Court  allowed  the  contents  of  the  written  contract,  which 
he  had  just  rejected  as  evidence,  to  be  proven  by  the 
witness.  In  this  there  was  error.  No  rule  of  evidence 
is  better  established  than  that  the  contents  of  a  written 
contract  or  agreement  cannot  be  proven,  without  laying 
grounds  for  the  admission  of  such  testimony:  1  Green- 
leafs  Ev.,  sees.  276,  276;  Kearby  vs.  Duncan,  1  Head, 
897. 

How  the  result  might  have  been  under  proper  aver- 
ments in  the  declaration,  and  legal  evidence  of  the  use 
and  occupation  of  the  premises,  and  the  value  of  the 
timber  cut  and  removed,  we,  as  before  remarked,  do  not 
feel  called  upon  to  determine.  Nor  do  we  wish  to  be 
understood  as  deciding,  that,  under  the  Stamp  Acts,  and 
the  authority  of  the  case  of  Govenor  vs.  Littlefield,  13 
Allen's  Mass.  B.,  127,  that  the  contract  was  not  ad- 
missible as  evidence.     It  was  not    offered,   or    rejected 
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by  the   Court,   after  the  non-suit.      On  this  point,  how- 
ever, we  intimate  no  opinion* 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded; with  leave  to  both  parties  to  amend  their 
pleadings,  if  they  desire  to  do  so. 


Trabua,  Davis  &;  Oo.  vi.  B.  H.  Short  k  Co. 

1.  Be8  Judicata.    Judgment  in  another  State,     Who  are  hound  thereby. 

When  not  final.  A  judgment  of  a  court  of  competent  jurisdiction 
in  one  of  the  States  of  the  Union,  is  binding  upon  the  parties  to  the 
suit  and  their  privies  here,  and  cannot  be  re-adjudicated.  But  if 
there  is  no  final  judgment  fixing  the  rights  of  the  parties,  on  the 
merits,  and  the  suit  is  dismissed  without  prejudice,  then  it  would  be 
no  bar  to  an  action  in  this  State. 

2.  IdabiUty  qf  indorsere  qf  negoiMle  paper,     XSrery  indorsement  of  a 

bill  or  note  is  a  separate  contract.  By  it  the  indorser  undertakes,  in 
default  of  payment  by  the  makers,  upon  due  protest  and  notice,  to 
reimburse  the  holder,  in  principal  and  damages,  at  the  place  and 
according  to  the  laws  where  they  entered  into  the  contract,  unless 
it  appears  by  agreement  on  the  face  of  the  note,  or  may  be  inferred 
from  the  nature  and  object  of  the  contract,  that  they  indorsed  the 
paper  in  view  of  the  laws  where  it  is  payable. 


FROM  HENRT. 


This   case  was  submitted  to  a  jury  at  the Term, 

1867,  who  returned  a  verdict   in  favor  of  the   defendant. 
There  was  a  judgment  against  the  plaintiff,  for  costs,  dis- 
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charging  the   attachment,  etc.;    from  irhich  the  plaintUb 
appealed.    Judge  Lucian  L.  HAWEms,  presiding. 

DuNLAP  and  PorteB|  for  plaintiff  in  error. 
Bbown  and  Summers,  for  defendants  in  error. 

MiLLiGAN,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  commenced  by  attachment  in  the 
Circuit  Court  of  Henry  County,  against  the  defendants, 
as  indorsers  of  the  following  promissory  note: 

"J4,000.00. 

"Feliciana,  Kt.,  July  80,  1859. 

"Six  months   after  date,  we   jointly  and  severally 

promise   to    pay  to    the   order    of    B.  H.  Short  &  Co., 

composed  of   Robert  H.    Short  and  Robert  S.  Howard, 

four    thousand    dollars — ^value    received — ^with    eight    per 

cent,  interest  per  annum  after  maturity,  until  paid;    and 

payable    at    their    office    in  the    City  of   New  Orleans, 

Louisiana.  "W.  G.  Clanton, 

"Ladd,  Clemons  k  Co." 

The  note  was  indorsed  by  the  defendants,  to-  Cayce  & 
Hopkins,  and  by  them  to  the  plaintiffs,  Trabue,  Davis 
&  Co.;  and  at  its  maturity,  regularly  protested  for  non- 
payment,  and  due  notice  of  the  dishonor  thereof  given 
to  the  makers   and  indorsers. 

It  is  agreed  that  at  the  time  of  the  execution  and 
indorsement  of  the  note,  all  the  parties  thereto  were 
citizens  of  the  State  of  Kentucky,  and  that  the  note 
was  executed    and    delivered    to  the    defendants  in  said 
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State,  and  by  them,  in  Kantaoky,  indorsed  and  delir- 
ered  to  Oayoe  k  Hopkins,  and  by  Cayce  ft  Hopkins,  to 
the  plaintiffs,   Trabue,  Dayis  ft  Co. 

To  the  declaration,  the  defendants  put  in  two  special 
pleas:  1st,  Be$  judicata:  and,  2d,  That  the  note  in 
eontroyersy  was  indorsed  in  the  State  of  Kentucky; 
and  by  the  laws  of  that  State,  '^an  assignor  of  a  prom* 
isBory  note  is  liable  on  his  indorsement,  alone  to  his 
£(  immediate  assign^,  and  to  him  only,  after  he  has  pros- 
ecuted to  insolvency  the  maker  of  the  note,  using  due 
diligence,  which  defendants  ayer,  has  not  been  done." 

The  jury,  under  the  instructions  of  the  Court,  found 
for  the  defendants;  and  judgment  was  pronounced  dis- 
charging the  attachment  and  directing  the  money  seized 
under  it,  then  in  court,  to  be  deliyered  up  to  the  de- 
fendants; from  which  the  plaintiffs  appealed  to  this 
Court. 

Ist,  The  first  question  naturally  arising  on  this  re- 
cord, is,  under  the  plea  of  re%  judicata. 

In  May,  1860,  prior  to  the  institution  of  the  present 
action,  the  plaintifis  in  this  suit,  under  the  firm  name 
of  ''James  Trabue  ft  Co.,''  instituted  their  action  in  the 
Second  .District  Court  of  New  Orleans,  against  the  de- 
fendants in  this  action,  on  a  note  identical  in  all  re- 
spects, with  the  note  exhibited  with  the  declaration  in 
the  present  action.  Judgment  in  that  cause,  was  pro- 
nounced against  the  defendants  for  four  thousand  dol- 
lars, with  interest  thereon  at  the  rate  of  eight  per  cent- 
um per  annum,  from  the  2d  day  of  February,  1860 
until  paid.  From  this  judgment  the  defendants  appealed 
to  the  Supreme  Court  of   the  State,  of   Louisiana.     On 
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the  hearing,  the  same  defenses  relied  on  in  this  Court,  were 
set  up  and  insisted  on  in  that  Oourt.  The  Supreme 
Court  reversed  the  judgment  of  the  inferior  court,  and 
dismissed  the  action  without  prejudice. 

Now,  it  is  insisted,  as  the  liability  of  the  defendants 
on  their  indorsement  in  Kentucky,  under  the  laws  of 
that  State,  came  under  review  in  the  Supreme  Court  of 
Louisiana,  although  the  final  judgment  was  not  predi- 
cated altogether  on  the  defendant's  pliability  on  their  ^  ^ 
contract  of  indorsement  in  Kentucky,  that  the  judgment 
constitutes  a  bar  to  the  present  action.  We  do  not 
think  so.  True,  the  learned  Judge  who  delivered  the 
opinion  of  the  Court,  while  discussing  the  defendants' 
liability  on  their  indorsement  of  the  note  in  question, 
after  laying  down  the  general  rule  that  governs  in  such 
cases,  says:  ^'That  the  agreement  or  obligation  of  de- 
fendants as  indorsers  having  been  entered  into  in  Ken- 
tucky, without  expressing  a  different  place  of  perform- 
ance, must,  under  the  above  general  rule,  be  regulated 
by  the  law  of  Kentucky.  The  fact  that  the  payers 
reside  where  the  note  is  payable,  does  not  amount  to 
such  a  designation  of  the  place  of  performance  as  to 
take  it  out  of  the  general  rule.  The  parties  at  the 
time  of  making  the  indorsements  were  all  in  Kentucky, 
and  are  presumed  by  law,  to  have  contracted  with  re- 
ference to  the  laws  of  that  State:"  Citing  Story  on 
Conflict,  sec.  816,  a.  b.;  6  Cranch,  Slacum  vs.  Pome* 
roy,  221. 

The  Court  continues — ^^doubtless  the  defendants  may 
be  sued  on  their  indorsement,  and  the  duties  of  the 
holders  are  governed  by    the    law  of    Kentucky,    when 
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the  endorsement  was  made.  Such  was  the  ruling  in  the 
case  of  Durman  v$.  Sparrow,  8  La.  R.,  167,  which  was/' 
a  note  indorsed  ^4n    Louisiana,    and  payable    in  Missis^ 

*  •    f  B 

mppi. 

Whateyer  effect  may  be  given  to  the  opinion  of  the 
Supreme  Court  of  Louisiana,  in  this  case,  in  determin* 
ing  the  second  proposition  that  arises  on  this  record, 
it  is  clear  that^  it  was  not  intended  by  the  learned 
Judge  who  delivered  it,  that  it  should  constitute  a  bar 
to  all  future  actions  between  the  parties  to  this  suit: 
nor  could  it  have  that  effect,  had  it  been  so  intended* 
Not  that  the  judgment  of  a  Court  of  competent  juris- 
diction in  one  of  the  States  of  the  Union,  is  not  bind- 
ing upon  the  parties  to  the  suit  and  their  privies  here, 
and  cannot  be  re-adjudicated,  but  because  no  final  judg- 
ment, fixing  the  rights  of  the  parties  on  the  merits, 
was  rendered  in  the  Supreme  Court  of  Louisiana,  and 
the  action  was  dismissed  without  prejudice:  Hodges  vs. 
Bauchman,  8  Yer.,  1JB6-190;  Haggatt,  Trustee,  etc.,  vs* 
White,   2   Swan,   265;  Peak  vs.  Ligon,  10   Ter%  469. 

2d,  On  the  second  ground  of  defense,  it  is  as- 
sumed that  the  law  of  the  place  where  the  contract  of 
indorsement  was  made,  furnishes  the  rule  of  its  exposi- 
tion. 

The  general  rule  is,  that  every  contract  as  to  its 
validity,  nature,  obligation  and  interpretation,  is  gov- 
erned by  the  law  of  the  place  where  it  is  made,  and 
is  to  be  performed.  But  the  parties  may,  by  their 
own  act,  change  this  general  rule,  and  so  contract  that 
the  lex  hei  contraettiSj  will  not  govern  the  execution  of 
the  contract.      This  occurs  when  the  parties  enter  into 
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a  contract  under  one  goyernmenti  which  is  to  be  per* 
formed  under  another,  and  have  in  Tiew  the  laws  of 
such  other  conn^,  in  reference  to  the  execution  of  the 
contract.  In  such  a  case,  as  a  general  rule,  the  con« 
tract,  in  respect  to  its  construction  and  force,  will  be 
governed  by  the  laws  of  the  country  or  State  in  which 
ii  is  to  be  executed :  Story  on  Conflict,  sec.  272 ;  2  Kent 
Com.,  459,  mar.;  also,  Story  on  Promissory  Notes,  see* 
169,  160,  161,  166. 

In  view  of  these  general  principles,  as  applicable  to 
the  case  under  consideration,  it  must  be  borne  in  mind 
that  there  is  a  well  defined  distinction  between  the  ob« 
ligation  of  the  drawer  or  maker  of  every  kind  of  ne- 
gotiable paper,  and  the  obligation  of  the  acceptor;  and 
also  of  the  indorser:  2  Kent's  Com*,  460^  mar.,  and 
note  D.;  see  also,  Harey  v».  Bacon,  9  Yer.,  308;  Qreen 
et  ah  v$*  Bond,  6  Sneed,   828. 

What  then,  was  the  understanding  of  the  parties 
to  the  note  in  question?  We  have  seen  that  all  the 
parties  to  it  were  citissens  of  the  State  of  Kentucky, 
when  it  was  executed;  and  that  it  was  made  and  in- 
dorsed in  the  State  of  Kentucky,  but  payable  in  the 
City  of  New  Orleans. 

The  makers,  by  the  terms  of  their  contract,  under* 
took  to  pay  it  at  maturity,  at  the  place  of  perform- 
ance stipulated  on  the  face  of  the  note.  The  law  of 
Louisiana,  without  doubt,  governs  the  contract  of  the  ma- 
kers. But  it  does  not  always  follow,  that  the  same  law 
which  governs  the  contract  of  the  maker  or  drawer  of 
negotiable  paper,  also  governs  the  acceptor  and  indors- 
ers*      The  one  may    be    governed   by    the   law  of  one 
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government  or  State,  and  the  other,  by  another,  de- 
pendent upon  the  place  in  which  the  contract  was  madoi 
or  was  to  be  performed :  2  Kent's  Com*,  460,  mar.,  and 
note  D.  Every  indorsement  is  a  separate  c<Atraet;  and 
in  this  case,  the  indorsers  undertook,  in  default  of 
payment  by  the  makers,  upon  dne  protest  and  notice, 
to  reimburse  the  holder,  in  principal  and  damages,  at 
the  place  where  they  entered  into  the  contract^  unless 
it  appears  by  agreement,  on  the  face  of  the  note,  or 
may  be  implied  from  the  nature,  object,  and  occasion 
of  the  contract,  that  they  indorsed  the  paper  in  view 
of  the  laws  of  Louisiana,  where  the  note  is  payable* 
There  is  no  such  intention  expressed  on  the  face  of 
the  note,  nor  can  it  be  implied  from  the  facts  and 
circumstances  of  the  indorsement.  The  fact  that  the 
note  is  payable  in  Louisiana,  is  not  enough.  That  is 
the  maker's  undertaking;  but  the  indorser's  contract  is 
separate  and  distinct;  and  being  made  without  any  view 
of  performance  under  the  laws  of  Louisiana,  it  must  be 
governed,  both  upon  principle  and  authority,  by  the 
laws  of  Kentucky,  where  it  was  made:  Qreen  v$.  Bond, 
6  Sneed,  328;  2  Kent's  Com.,  460  mar.,  note  D; 
Story  on  Gonf.,  sees.  816,  267,  847— latter  part,  860; 
Hendrick  v$.  Franklin,  4  John.  R.,  119;  Hicks  V9. 
Brown,  12  John.  B.,  142;  also,  2  John.  R.,  Smith  vs. 
Smith,   242. 

The  Supreme  Court  of  Louisiana,  whose  opinion  in 
this  case  is  entitled  to  great  respect,  came  to  the  same 
conclusion  to  which  we  have  arrived,  and  upon  various 
authorities    to  which   we    have    not   had    access:   among 
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whicli,  is  Short  k  Go.  vs.  Trabue  &  Co.,  4  Metcalfs  Ey. 
B.,  299;  15  Ind.,   83,  etc. 

As  to  the  averments  of  the  defendants,  in  the  sec- 
ond plea  in  reference  to  the  statute  of  Kentucky,  and 
their  liability  as  indorsers  to  their  immediate  indorsee 
only,  and  that  after  the  makers  were  prosecuted  with 
due  diligence  to  insolvency,  we  need  say  nothing. 
The  Kentucky  statute  is  not  before  us;  and  the  ques- 
tion arising  under  it,  is  one  of  fact,  which,  under  the 
charge  of  the  Court,  was  left  fully  to  the  jury ;  and 
they  found  against  the  plaintiffs,  upon  evidence,  to  say 
the  least  of  it,  sufficient  to  support  the  verdict;  and 
we  could  not,  on  that  ground,  under  our  practice,  diis- 
turb  it. 

Judgment  affirmed. 


Albxandbr  Stradt  vs.  The  State. 


1.  CoirvESSiOK.  AdmisiibiUiif  qfj  determined  by  the  Court,  Mutt  be  fret 
and  voluntarff.  The  admissibility  of  confessions  made  by  a  prisoner, 
is  a  preliminary  question  for  the  Court,  which  he  must  determine 
after  considering  the  age,  situation  and  character  of  the  prisoner, 
and  the  circumstances  under  which  they  were  made.  If  made  firee- 
ly  and  voluntarily,  they  are  admissible;  but  a  confession  forced  by 
the  flattery  of  hope,  or  the  torture  of  fear,  comes  in  such  a  question- 
tionable  shape,  that  no  credit  can  be  given  to  it;  and  therefore,  it  is 
rejected. 
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2.  Sams.  Charge  qf  the  Judge  The  Court,  after  iii£tructing  the  jury 
*^  a  general  rule,"  confessions  induced  by  hope,  or  fear  of  violence 
were  inadmissiblei  instructed  them  to  regard  such  portion  of  the 
confessions  as  related  *^  the  eorptu  delicti,  and  being  ascertained  by 
the  extraneous  facts,  to  exist."  Under  these  instructions,  the  jury 
could  not  tell  what  was  excluded,  or  what  they  were  to  receive  as 
legal  confessions,  from  those  that  were  clearly  illegal. 

8.  Chnfeteion  made  by  one  d^endant  in  the  absence  qf  eo-dtfendanU  A  con- 
fession made  by  one  defendant  not  in  the  hearing  of  his  co-defend- 
ant, is  not  admissible  against  him. 

4.  Same.  DedaaraUone  qf  eonepiratorg.  When  admiesible.  Acts  commit- 
ted by  several  persons,  when  the  conspiracy  is  established,  the  act  or 
declaration  of  one  of  the  party  in  the  prosecution  of  the  enterprise, 
is  the  act  of  all,  and  is  evidence  against  all.  Each  is  deemed  to  as- 
sent to  or  command  what  is  done  by  any  other  in  furtherance  of  the 
common  object.  But  when  the  common  enterprise  is  at  an  end, 
either  by  accomplishment  or  abandonment,  no  one  is  permitted,  by 
any  act  or  declaration  of  his  own,  to  affect  the  others.  A  confession 
subsequently  made,  even  by  a  plea  of  "guilty,"  is  not  admissible  in 
evidence,  as  such,  against  any  but  himself. 

6.  Samk.  Oo^fessione  once  improperlg  obtained,  subsequent  eo^feesione  will 
be  fleeted,  unices  influence  is  removed.  After  a  confession  is  obtained 
from  a  prisoner  by  improper  means,  subsequent  confessions  of  the 
same  or  of  like  facts,  may  be  admitted,  if  the  Court  believes,  from 
the  length  of  time  intervening,  or  that  he  had  received  proper  warn- 
ing of  the  consequences  of  the  confessions,  or  from  other  circum- 
stances, that  the  influences' under  which  the  original  confession  was 
obtained,  have  been  entirely  repelled.  In  the  absence  of  such  cir- 
cumstances, the  law  will  presume  that  the  influences  proved  to  have 
been  offered,  continue,  and  to  have  produced  the  second  confession. 
Unless  the  contrary  is  shown  by  dear  evidence,  the  confession  will 
be  rejected. 


FBOM  TIPTON. 


The  plaintiff  in  error,  with  one  Sills,  were  conyicted 

of  murder  in  the  first  degree,  at  the Term,  1867; 

sentence  of  death  was  pronounced,  and  an  appeal  taken 
to  this  Court.  Sills  has  died  since  the  appeal.  Judge 
Geobgb  W.  Rbbvbs,  presiding. 
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HuMPHBBT  Batb,  for  plaintiff  in  error. 

Thos.  H.  Coldwbll,  Attorney-General,  for  the  State. 

MiLLiQANy  J,j   delivered  the  opinion  of  the  Oonrt. 

In  1866,  the  prisoner,  Strady,  with  Daniel  6.  Wal- 
ters and  John  Sills, — all  free  persons  of  color, — ^were 
indicted  in  the  Circuit  Court  of  Tipton  County,  for  the 
murder  of  Joseph  Dickey.  Sills  and  Strady  were  tried 
and  convicted  of  murder  in  the  first  degree,  and  sen- 
tenced to  be  executed;  from  which  they  have  appealed 
to  this  Court. 

Sills,  as  it  seems,  is  dead;    and  the  case  stands  here 
alone  in  the  name  of  Strady. 

The  bill  of  exceptions  shows  that  the  killing  was 
perpetrated  on  the  night  of  the  25th  of  May,  1866,  in 
the  store-house  of  the  deceased.  The  next  morning  after 
the  murder,  the  deceased  was  found  in  the  store-room, 
with  the  doors  locked,  or  barred,  lying  on  the  floor 
with  his  throat  cut,  and  a  ^^gash"  on  the  side  of  his 
head.  Near  by  him  was  a  pan  of  water,  his  shoes  and 
socks,  and  a  hatchet,  with  blood  and  brains  on  the  hatchet. 
His  hat  was  found  outside  of  the  house,  near  one  of  the 
doors,  with  "a  gash  four  inches  long,"  cut  in  it,  with 
some  blood  upon  it.  Near  the  body,  on  the  floor  in 
the  room,  was  found  a  pocket-book,  torn  open, — ^no  money 
in  it, — and  several  pieces  of  goods  taken  from  the 
shelves,  lying  in  different  parts  of  the  room. 

The  tracks  of  three  persons, — ^two  coarse  brogans, 
and  one  ^^&ae  shoes," — ^were  traced  from   the  river,  and 
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baek  again  to  a  point  on  the  riyer,  which  bore  the 
marks  of  a  BkifTs  having  been  landed  at  that  point. 

Two  of  the  sons  of  the  deceased  were  examined  at 
witnesses;  and,  although  thej  agree  in  the  general  and 
substantial  circnmstanoes  attending  the  perpetration  of 
the  horrid  deed,  there  is,  neyertheless,  some  singular 
discrepancies  in  their  statements,  especially  in  reference 
to  the  number  and  character  of  the  wounds  on  their 
father's  head  and  face,  the  cuts  in  his  hat,  and,  perhaps, 
the  tracks  leading  from  the  riyer  and  again  back  in 
the  same  direction.  But  both  undertake  to  detail,  with 
great  particularity,  the  subsequent  confessions  of  the 
prisoner. 

The  confessions,  as  detailed  by  these  witnesses,  need 
not  be  particularly  set  out,  further  than  to  say,  they 
admit  the  homicide  was  committed  by  the  three  parties 
named  and  charged  in  the  indictment;  and  that  the 
object  in  killing  the  deceased,  was,  to  possess,  themselyes 
of  his  money.  In  the  confessions,  as  detailed  by  these 
witnesses,  there  appears  to  be  a  description  of  the  con- 
dition of  the  room,  locality  of  its  furniture,  and  the 
shpes,  pan  and  hatchet,  which  corresponds  in  some  par- 
ticulars, with  the  facts  as  proyen  after  the  body  was 
found« 

These  witnesses  state  that  there  was  no  yiolence  or 
threats  used  in  thnr  pr$$enc€f  to  induce  the  confiss- 
sions;  but  the  subsequent  examination  of  the  witnesses, 
shows  that  the  prisoner,  Strady,  denied  all  connection 
with  the  killing,  until  they  were  literally  extorted  from 
him  by  hanging.  One  of  the  witnesses,  J.  W.  Ballard^ 
states,  that  on   Monday   after  the   killing,  which,  as  it 
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appears,  took  place  on  Friday  night  previooSy  he  and 
others  ^^took  Strady  out  to  make  him  talk — ^took  him 
to  some  woods,  and  told  him  to  tell  it  soon  or 'he  might 
not  have  a  chance,  as  we  thought  he  might  die.  He 
had  been  tied  all  the  time  daring  his  arrest — ^the  rope 
was  then  around  his  neck;  we  then  threw  the  rope 
oyer  a  limb,  and  pulled  him  up  right  smartly,  until  he 
was  badly  choked,  and  when  let  down  he  fell  to  the 
ground  senseless;  and  on  recovering,  he  still  denied  his 
connection  with  the  murder;  when  we  got  a  block  to 
raise  him  on,  and  when  we  were  raising  him  the  second 
time,   he  confessed  he  and  Sills  had  done  the  murder." 

The  witness  further,  in  substance,  stated,  that  the 
next  day  after  this  most  cruel  transaction.  Sills  was 
sent  for,  who  had  been  confined  in  Covington  jail,  and 
told  that  Strady  had  ^Hold  all  about  the  crime,  and 
it  would  be  better  for  him  to  do  the  same."  He  also 
denied  all  connection  with  it,  and  previously  had  made 
no  confessions  whatever.  He  was  then  taken  to  the 
same  place  where  Strady,  the  day  before,  had  been  hung; 
and  as  he  was  being  swung  up,  he  confessed  that 
^^he,   Alexander    and    Walters,    had    murdered  Dickey." 

It  appears  that  neither  Sills  or  Strady,  in  their  con- 
fessions to  the  witnesses  who  extorted  them,  made  any 
statement  which  was  corroborated  by  the  situation  of 
the  room  when  the  body  of  deceased  was  found,  or  by 
any  thing  else  which  was  proven,  as  tending  to  estab- 
lish their  guilt. 

But  on  the  next  day,  or  the  day  after  Sills  and 
Strady  were  committed  to  jail,  SUls,  after  being  can* 
tioned  by    the  Sheriff,  that   it    would,   perhaps,  be  bet- 
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ter  for  him  to  Bay  nothing  about  the  alleged  mur- 
der, took  the  sheriff  aside  in  the  prison,  and  made  a 
mere  circumstantial  confession  of  the  crimci  inrolying 
himself,  Walters  and  Strady,  in  guilt.  But  the  con* 
fessions  made  by  Sills  to  the  sheriff  do  not  appear 
to  have  been  assented  to  by  Strady,  or  even  heard  by 
him.  They  were  made  in  a  remote  part  of  the  jail, 
separate  and  apart  from  the  other  prisoners. 

The  bill  of  exceptions  shows  that  the  confessions, 
in  the  progress  of  the  trial,  were  excepted  to  as  soon 
as  it  appeared  that  they  were  extorted  by  yiolence;  and 
the  Court  sustained  the  exception  in  the  singular  lan- 
guage, following:  ^^The  Court  overruled  all  confessions, 
but  that  which  proved  the  carpiu  delietiy  or  the  dis- 
covery of  facts,  or  corroborated  by  facts  already 
known." 

But,  notwithstanding  this  ruling  of  the  Court,  which 
to  say  the  least  of  it,  is  somewhat  obscure  to  unprac- 
ticed  minds,  it  appears  that  the  other  witnesses  were 
permitted  to  detail  before  the  jury,  without  limitation 
or  restraint,  the  confessions  of  the  prisoners;  but  on 
the  general  charge,  the  Court,  in  substance,  instructed 
the  jury:  ^^That  confessions  made  freely  and  volunta- 
rily, without  hope  of  reward  or  the  fear  of  violence, 
are  admissible;"  but  confessions  made  by  parties  put  in 
fear  by  violence,    as  a   general    rule,   are  inadmissible." 

The  Court  further  told  the  jury:  ^'If  the  confessions 
are  corroborated  by  extraneous  facts,  or  the  truthful- 
ness of  the  confession  is  made  to  appear  from  facts 
known  to   exist,  and  uncommunicated  to  the  party,  who, 

in  confession,    relates   the    fiMts,  it    is  evidence  of   the 
20 


806  BROWNSVILLE: 


Alexander  Strady  w.  The  State. 


tnithfiiliiefia  of  the  confessionB,  notwithfltandiiig,  they 
were  extorted  by  violence." 

He  also  told  them,  they  would  totally  disregard  all 
historical  confessions,  ^^and  regard  such  portion  only  as 
relate  to  the  ecrpuM  delictiy  and  being  ascertained  by 
eztraneons  facts,  to  exist." 

After  further  stating  to  the  jnry,  if  confessions  were 
nmde  after  their  mind  had  become  tranquil,  and  the 
influence  of  fear  removed,  they  would  be  receivable  in 
evidence,  etc.,  and  then  proceeded  to  say:  ^^The  Court 
holds  that  the  confessions,  while  in  jail,  to  the  wit- 
ness who  deposes  in  this  case,  are  admissible  before 
you,  and  you  are  the  judges  of  the  facts;  and  it  is 
your  province  to  apply  them  to  the  cause,  and  attach 
whatever  importance  you  may  consider  they  merit,  both 
as  to  the  guilt  or  innocence  of  the  defendant." 

The  whole  charge,  when  considered  as  it  is  present- 
ed in  the  bill  of  exceptions,  is  singularly  obscure  and 
confused,  and  in  some  respects,  erroneous.  While  it  is 
not,  perhaps,  of  itself,  a  ground  of  a  new  trial,  to 
allow  confessions  not  admissible  upon  any  ground  to  be 
detailed  by  the  witness  before  the  jury,  if  they  are 
afterwards  taken  away  from  them  by  the  Court,  yet,  it 
is  certainly  a  very  reprehensible  practice;  and  in  a 
case  involving  the  life  of  the  accused,  imposes  on  this 
Court  the  duty  of  scrutinizing  the  record  with  the  ut- 
most care. 

The  admissibility  of  confessions  in  criminal  cases,  is 
dependant  upon  a  preliminary  question,  which  is  always 
addressed  to  the  presiding  Judge,  which  it  is  his  duty 
to  determine,  upon    consideration  of   the  age,    situation 
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and  oharaoter  of  the  prisoner,  and  the  circomBtanceB 
under  which  they  were  made.  If  they  are  free  and 
Tolontary,  they  are  desenring  of  the  highest  credit, 
hecanse  they  are  presumed  to  flow  from  the  strongest 
sense  of  gnilt;  and,  therefore,  they  are  admitted  as 
proof  of  the  crime  to  which  they  refer;  bat  a  confes- 
sion forced  from  the  mind  by  the  flattery  of  hope  or 
the  torture  of  fear,  comes  in  such  a  questionable  shape, 
when  it  is  to  be  considered  as  the  evidence  of  guilt, 
that  no  credit  ought  to  be  given  to  it;  and,  therefore, 
it  is  rejected:     1   Greenleafs  Eve,  sec.   219. 

But  the  Court,  after  telling  the  jury,  ^*as  a  general 
rule,"  confessions  induced  by  hope,  or  fear  of  violence, 
were  inadmissible,  he  instructed  them  to  regard  such 
portion  of  the  confessions  only,  as  related  **  to  thd  eorpu$ 
delictty  and  being  ascertained  by  'extraneous  facts,  to 
exist.'' 

Under  this  instruction,  how  could  the  jury  tell  what 
was  excluded  and  what  not?  The  whole  mass  of  the 
confessions  which  had  been  extorted  from  the  prisoners 
by  the  most  cruel  barbarity,  was  before  them;  and  it 
was,  we  think,  quite  improbable,  if  not  indeed  impossi* 
sible,  for  the  jury,  under  the  laconic  instructions  of  the 
Court,  to  separate  such  confessions  as  he  considered 
legal,  from  those  which  were  clearly  illegal. 

A  prisoner  is  entitled  to  a  clear  and  distinct  ex- 
position of  the  law  of  his  case  as  applicable  to  the 
facts.  Such  was  not  the  charge  of  His  Honor,  in 
respect  to  the  admissibility  of  the  confessions  in  this 
case. 

But,  on  the  hypothesis  that  the   jury    was  able    to 
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distinguiBh  the  ftdmissible  from  the  inadmissible  confes- 
sions, were  the  instructions  of  the  Conrt,  in  all  other 
respects,  in  conformity  to  law?  We  think  not.  The 
charge  in  reference  to  the  confessions  of  Sills,  one  of 
the  prisoners,  to  the  sheriff,  while  in  prison,  we  think, 
obnozions  to  more  than  one  exception.  It  was  made 
by  Sills  in  a  remote  part  of  the  prison,  separate  and 
apart  from  the  other  prisoners;  and  no  eyidence  show- 
ing that  Strady  assented  to  it,  or  even  heard  it.  On 
his  return  to  the  cell,  after  Sills's  confessions,  the 
sheriff  remarked,  *^boys,  yon  have  got  yonrselves  into 
a  bad  fix;"'  and  they  said,  they  could  not  help  it. 
'^Witness  don't  think    Strady   said  any  thing  about  it." 

Sills's  confessions,  which  extended  to  the  circumstan- 
ces of  the  whole  case,  were  made  after  the  conspiracy, 
if  any,  had  ended,  and  the  murder  had  been  perpetrated; 
and  they  were  admitted  as  evidence  on  the  trial  against 
both  Sills  and  Strady;  and  doubtless  constituted  a 
leading  element  in  the  mind  of  the  jury,  upon  which 
their  verdict  was  founded. 

The  rule  of  law  in  such  cases,  as  laid  down  by  Mr. 
Greenleaf  in  his  Evidence,  vol.  1,  sec.  288,  is  as  follows: 
^^And  in  cases  of  conspiracy,  riot,  or  other  crime,  per- 
petrated by  several  persons,  when  once  the  conspiracy 
or  combination  is  established,  the  act  or  declaration  of 
one  conspirator,  or  accomplice,  in  the  prosecution  of  the 
enterprise,  is  considered  the  act  of  all,  and  is  evidence 
against  all.  Each  is  deemed  to  assent  to,  or  commend, 
what  is  done  by  any  other  in  furtherance  of  the  com- 
mon object."  »  *  *  "But,  after  the  common  enter- 
prise is  at  an  end,  whether  by  accomplishment  or  aban- 
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donment  is  not  material^  no  one  is  permitted  by  any  act 
or  deelaraUan  of  his  oton^  to  affect  the  others.  His 
confessions,  therefore,  subsequentlj  made,  even  though 
by  the  plea  of  guilty,  is  not  admissible  in  evidence,  as 
such,  against  any  but  himself/'  See,  also,  Wharton's 
Orim.  Law,   sec.   696,   et  sequiter. 

Besides,  these  confessions  were  made  the  next  day, 
or  the  day  after  he  was  imprisoned,  which  was  only 
one  or  two  days  after  he  had  been  cruelly  tortured  to 
compel  him  to  confess  the  crime,  and  without  its  hay- 
ing been  clearly  shown  on  the  part  of  the  State,  that 
the  influence  of  the  former  violence  used  upon  him  had 
been  entirely  dispelled.  The  witness  says:  ^^I  told  him 
it  might  be  best  for  him  — -^— » to  say  anything  to  me 
about  it."  '^He  said  he  could  not  make  the  matter 
worse;"  and  then,  on  his  return  to  the  cell,  in  reply 
to  the  witness's  statement,  "boys,  you  have  got  your- 
selves in  a  bad  fix,"  they  said,  "they  could  not  help 
it," — Strady  saying  nothing. 

Now,*  the  rule  of  law  in  such  cases,  is,  that,  although 
the  original  confessions  may  have  been  obtained  by  im- 
proper means,  yet,  subsequent  confessions  of  the  same 
or  of  like  facts,  may  be  admitted,  if  the  Court  believe, 
from  the  length  of  time  intervening,  or  from  proper 
warning  of  the  consequences  of  confessions,  or  from  other 
circumstances,  that  the  delusive  hopes  or  fears,  under 
the  influence  of  which  the  original  confessions  were  ob- 
tained, were  entirely  repelled.  In  the  absence  of  such 
circumstances,  the  influence  of  the  motives  proved  to 
have  been  offered,  will  be  presumed  to  continue  and  to 
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hftre  prodnoed  the  oonfeanoiu,  unlefls  the  oontrmry  is 
sliowii  bj  dear  eTidenee;  and  the  oonfeaaioiia  will,  there- 
fore,  be  rejected:    1  GreenlearB  Et.,  see.  694. 

The  warning  nnist  be  ezplidt,  sajs  Wharton;  and  it 
also  most  be  clear,  that  the  prisoner  understood  snch 
warning,  before  such  second  confessions  are  admissible 
in  e?idenoe.  So  that  it  is  dear  to  onr  mind,  that  it 
is  eyen  donbtfol  whether  the  second  admissions  were 
properly  receivable  in  evidence  against  Sills,  and  cer- 
tainly not  against  the  prisoner,  Strady,  now  before  the 
Court. 

The  whole  case,  imperfectly  as  it  is  presented,  no 
donbt,  to  ns  on  this  record,  which  shows,  in  a  case  of 
this  magnitude,  great  carelessness,  presents  so  many  ob- 
jectionable features,  together  with  errors  in  the  charge, 
which  undoubtedly  might,  and  we  think  did,  influence  the 
jury,  that  we  feel  constrained  to  grant  a  new  trial,  when 
more  caution  and  accuracy  will  be  observed  in  the  sepa- 
ration of  the  competent  from  incompetent  evidence,  and 
in  the  instructions  of  the  Court  to  the  jury,  according 
to  the  principles  laid  down  in  this  opinion. 

Reverse  the  judgment. 
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1.  Oifox  IH  JsoPARDT.      Capital  cautei,    DiBcKarge  of  Jury,      Drfeeiiot 

pro<^,  FHwner  dUcKargtd,  Whenever  the  jury  is  charged  with  the 
deliverance  of  a  priaoner  in  a  capital  case  on  a  valid  indictment,  he 
is  in  jeopardy — ^in  danger  of  life  or  limb;  and  the  Court  cannot, 
without  sufficient  cause,  or  the  assent  of  the  prisoner,  discharge  the 
Jury,  no  matter  how  defective  the  proof  may  be,  without  entitling 
him,  under  the  Constitution,  to  his  discharge. 

2.  Samb.     Other  feUmin,    Lairgtr  diicretion  m  the  (hurt    Nol.  pros,  qfter 

Jury  9wom.  Less  strictness  is  required  in  offenses  punishable  in  the 
penitentiary  or  by  fine  and  imprisonment/than  in  offenses  punished 
capitally.  In  such  cases,  the  Judge  has  a  larger  discretion,  and  may 
exercise  it  in  necessary  cases,  for  the  accomplishment  of  the  ends  of 
Justice;  but,  in  a  trial  for  larceny,  on  a  valid  indictment,  when  the 
jury  is  sworn,  all  the  proof  made,  argument  of  counsel  had,  and 
the  charge  of  the  Judge  delivered  to  the  jury,  if  a  nolle  proaequi  is 
entered  without  any  legal  excuse,  the  prisoner  cannot  be  again  re- 
indicted and  put  upon  his  trial  for  the  same  offense. 

8.  Labokitt  qf  property  belonging  to  eeveral.  Property  may  be  laid  in 
one  of  the  owntrt.  Where  a  larceny  has  been  committed  of  personal 
property  belonging  to  several  partners  or  owners,  it  is  sufficient  to 
charge  in  the  indictment,  such  property  as  belonging  to  one  or  more 
ot  such  partners  or  owners. 


FBOM  HSNBY. 


The  prisoner  was  put  upon  his  trial  at  the  May  Term, 
1868,  and  after  the  proof,  argument  of  counsel,  and  charge 
of  the  Oourt  was  had,  the  District  Attorney-General,  hy 
permission  of  the  Oaurtj  entered  a  nolle  praequu  The 
prisoner  was  re-indicted  and  tried  at  the  same  Term,  for 
the  same  larceny.  The  jury  found  for  his  plea,  '^once  in 
jeopardy;"    from  which  the  State  appealed. 
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Bev.  p.  Lbs,  for  the  State. 

Aden,  Henhbt  and  H.  B,  Folk,  for  Coimor. 

HiLLiOAH,  J.,  delivered  the  opinion  of  the  Conrt. 

At  the  Jannary  Term,  1868,  of  the  Gircnit  Conrt  of 
Henr;  County,  the  defendant  wafi  indicted  for  grand 
larcenj.  The  indictment  contained  two  conntB.  One 
for  stealing  JSO  in  United  States  Treasury  notes;  and 
the  other  $20  in  National  Bank  notes.  The  property 
in  both  counts  was  laid  in  J.  F.  Davis,  the  prosecator. 
At  the  May  Term,  1868,  the  defendant  was  arraigned, 
and  plead  "not  guilty,"  The  jury  was  elected,  impan- 
eled and  sworn,  and  the  evidence  on  botli  sides  submit- 
ted; the  argument  of  counsel  heard,  and  the  charge  of 
the  Court  delivered;  when,  upon  motion  of  the  Attor- 
ney-General, and  by  leave  of  the  Conrt,  a  noUe  prosequi 
was  entered,  and  the  prosecution  dismissed.  But,  upon 
application  of  the  Attomey-Qeneral,  the  defendant  was 
retaioed  in  custody  for   re-indiotment. 

At  the  same  term,  he  was  re-indicted  for  the  same 
offense,  and  again  pat  upon  Us  trial.  The  latter  in- 
dictment is  identical  with  the  former,  except  the  pro- 
perty in   the  latter    is  laid  in    J.    P.    Davis    and   Elijah 

iirtners   under    the    name    of    "Davie  &  Fonat." 
indictment    the    defendant     pleaded    "once    in 

"       The    jury   fonnd    the    plea    in   his    favor ; 

cause  ia  bronght  here   on  appeal  by  the  State. 

ig,  for  the    present,    any    consideration  of    the 
arising  on   the  instractiona  of  the  Court  to  the 
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jnry,  it  is  asamned  that  the  noUe  pro$equi  entered  on 
the  first  trial,  and  the  Babseqaent  discharge  of  the 
jury,  operated  as  a  discharge  of  the  defendant,  and 
that  he  could  not  be  tried  a  second  time  for  the 
same  offense. 

On  this  question,  there  is,  in  the  American  Courts, 
much  conflict  of  authority,  growing,  principally,  out  of 
the  difference  of  opinion,  as  to  the  true  interpretation 
of  the  proyisions  of  the  Federal  Constitution,  which  is 
carried  into  the  Constitution  of  this  State,  and  several 
other  sister  States:  that  no  person  shall  be  subject 
for  the  same  offense,  to  be  twice  put  in  jeopardy  of 
life  or  limb.  And  it  is  to  be  regretted,  that,  in  this 
State,  our  own  decisions  have  not  been  altogether  uni- 
form. In  Waterhouse's  case,  (Martin  &  Yer.  B.,  278;) 
the  opinion  seems  to  have  been  entertained,  that  it 
was  discretionary  with  ,the  Court,  even  in  capital 
cases,  to  discharge  the  jury,  while  in  Mahala's  case, 
10  Yer.  B.,  82,  it  was  held  otherwise.  In  a  still 
later  case,  (Ward  v$.  The  State,  1  Hum.,  258,) 
it  was  held,  that,  after  a  jury  which  the  prisoner 
had  selected,  was  sworn  and  charged,  and  he  put  up- 
on his  deliverance,  and  the  Court  then  permitted  the 
Attorney-General  to  challenge  certain  jurymen  propter 
defeetuniy  and  they  were  set  aside  against  the  prisoner's 
consent,  and  others  substituted  in  their  places,  who 
convicted  the  prisoner,  that,  on  an  appeal  to  this  Court, 
it  was  ground  of  discharge.  Judge  Turley  who  de- 
livered the  opinion  of  the  Court  in  this  case,  says; 
^^By  the  word  ^charged,'  we  think  is  meant,  after  the 
prisoner  has  been  placed  in  the  hands  of  the   jury  for 
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trial:  that  by  the  practice  in  England,  was  always 
formally  done  immediately  after  the  jury  was  sworn, 
and  before  the  bill  of  indictment  was  read  and  any 
of  the  testimony  heard.  It  means,  therefore,  charged 
with  the  fate  of  the  prisoner,  and  not  the  testimony 
or  law  of  the  case,  as  is  argued.  In  this  case  the 
jnry  selected  by  the  prisoner  has  been  discharged  by 
the  Gonrt  contrary  to  law,  after  they  were  sworn  and 
charged,  and  against  his  consent,  and  he  has  been 
forced  to  trial  before  a  jury  not  of  his  choice,  who 
have  convicted  him  of  the  offense  with  which  he 
stands  charged.  To  sustain  the  judgment  under  such 
circumstances,  would  be  to  endanger  the  right  of  trial 
by  jury,  and  to  violate  principles  well  settled  by  au- 
thority in  Europe  and  America.  This  we  cannot  do," 
etc.,   etc. 

In  a  still  later  case,  (Morgan  v$.  The  State,  8 
Sneed  476,)  the  doctrine  of  the  case  of  Mahala  vi. 
The  State,  10  Yer.,  582,  is,  in  some  respects,  doubted, 
but  not  directly  overruled.  And  again,  in  the  case  of 
Walton  v$.  The  State,  8  Sneed,  687,  it  is  held,  that 
a  nolle  prosequi^  entered  with  the  assent  of  the  Court, 
even  after  the  jury  is  impaneled  and  proof  heard, 
when  the  indictment  is  bad,  does  not  operate  as  an 
acquittal    on  the  ground  there   was  no    legal   jeopardy. 

In  that  case,  the  Court  declined  to  give  any  opin- 
ion whether  a  noUe  pro$equi  entered  after  the  traverse 
jury  was  elected  and  sworn  on  a  valid  indictment, 
would  entitle  the  prisoner  to  his  discharge.  This  is 
an  open  question  in  this  State,  and  must  depend  for 
its  solution,  very  much  upon  the  meaning  which   is  to 
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be  giyen  to  the  constitutional  provision:  ^^Nor  shall 
any  person  be  subject  for  the  same  offense  to  be  twice 
put  in  jeopardy  of  life  or  limb/'  Whether  this  phrase 
amounts  to  anything  more  than  the  common  law  doc- 
trine, iuTolyed  in  the  plea  of  autrefois  acquit^  has  been 
very  much  doubted.  It  is  clear  the  whole  doctrine 
rests  upon  the  principle  that  no  man  shall  be  put  in 
peril  of  legal  penalties  more  than  once  upon  the  same 
accusation;  4  Black.  Com.,  885.  It  has,  therefore, 
been  generally  agreed,  that,  when  a  prisoner  has  once 
been  pronounced,  *^not  guilty,"  on  a  valid  indictment, 
or  appeal,  he  cannot  afterwards  be  indicted  again  upon 
a  charge  of  having  committed  the  same  supposed  of- 
fense. At  common  law  it  means  nothing  more  than 
that  when  there  has  been  a  final  verdict,  either  of  ac- 
quittal or  conviction,  on  an  adequate  indictment,  the 
defendant  cannot,  a  second  time,  be  placed  in  jeopardy 
for  the  particular  offense*  But  the  constitutional  pro- 
vision has,  by  many  respectable  authorities,  been  held 
to  mean  more  than  the  common  law  means:  that  the 
accused  shall  not  be  twice  tried  for  the  same  offense ; 
and  that,  putting  him  upon  trial  merely,  was  putting 
him  in  jeopardy  of  life  or  limb  in  the  sense  of  the 
constitutional  provision.  And,  therefore,  that  when  a 
jury  has  once  been  impaneled,  and  charged  with  the 
trial  of  the  prisoner,  the  discharge  of  the  jury,  unless 
by  the  consent  of  the  prisoner,  or  in  case  of  legal  ne- 
cessity, will  operate  as  an  acquittal,  and  prevent  his 
being  again  put  upon  trial:  1  Wharton's  Amer.  Grim. 
Law,  5th  Ed.,  578,  and  authorities  cited. 
What  constitutes  a  necessity,    which   would    authorize 
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an  ioferior  tribnnal,  without  the  consent  of  the  accused, 
to  discharge  the  jury;  and  how  far  the  Court  could 
exercise  a  discretion  in  this  respect,  are  questions  of 
DO  little  perplexity,  and  conflict  of  authoritj,  which 
need  not  now  be  discussed. 

Here  the  defendant  was  discharged  from  the  former 
indictment,  by  a  nolle  proaequi  .entered  by  the  Attor* 
ney-Qeueral,  with  the  assent  of  the  Court,  and  against 
the  will  of  the  accused.  Ordinarityj  a  nolle  protequi 
does  not  hare  the  effect  to  discharge  the  prisoner.  On 
this  subject,  Wharton  in  his  American  Criminal  Laws, 
5th  Edition,  644,  says:  "The  entry  of  a  nolle  proaequi 
by  the  competent  authority,  does  not  pat  an  end  to 
the  case,  and  is  no  bar  to  a  subsequent  indictment  for 
the  same  offense,  unless  it  is  said  the  jury  has  been 
actually  impaneled;  in  which  case,  the  entry  operates  as 
an  acquittal:"  Citing  Reynolds  v».  The  State,  8  Kelly 
68,  and  various  other  oases. 

It  .is    clear,  under   the   doctrine    of  Walton's  Case,  8 

Sneed,  687,  this  would  not   be  so,   when   the   indictment 

was  bad,  or  so  defective  in  form  that  if  the  prisoner  was 

found  guilty  by  the  jury,   he  woold  be  entitled  to  have 

any  judgment   which   could   be    entered   ap   against   him, 

Tn  such  a  case  he  is  not  in  the  legal  jeopardy 

id  by  the  Constitntion,  and  if  acquitted,  he  is 

>  tried  on  a  new  and  valid  indictment:  1  Bish- 

law,  663,  and  numerous  cases  cited. 

rule  upon  authority  and  reason,  appears  to 
e,  when,  upon  a  valid  indictment,  the  accused 
'  put  upon  bia  trial  in  a  competent  Court.  In 
e,  after  the  jury  is    elected    and   sworn,  and 
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thereby  becomes  a  part  of  the  tribunal  setting  for  the 
prisoner's  trial,  and  all  the  preliminary  things  are 
ready  for  the  trial,  he  has  then  reached  the  jeopardy 
from  the  repetition  of  which  our  constitutional  rale  pro- 
tects him.  The  jury  is  then  charged  with  his  deliv- 
erance; and  his  life,  nndonbtedly,  in  capital  cases,  is  in 
jeopardy  during  their  deliberations.  It  may  be  con- 
ceded, in  cases  of  legal  necessity,  the  jury  may  be 
discharged,  or  a  juror  withdrawn,  a  mistrial  or  nol 
pros,  entered,  with  or  without  the  prisoner's  consent; 
but,  if  there  be  any  thing  short  of  such  legal  neces- 
dty,  or  the  prisoner's  assent,  how  can  the  Court,  with- 
out violating  the  constitutional  provision,  take  from  the 
prisoner  his  right  to  have  the  jury  kept  together  until 
they  have  agreed,  so  that  he  may  not  be  put  in  jeop- 
ardy a  second  time.  The  signification  of  the  word 
** jeopardy,"  in  its  common  use,  is,  ^^  exposure  to  death, 
loss,  or  injury,  hasard,  danger,  peril;"  and  to  restrict 
its  meaning  to  a  verdict  actually  given,  is  to  impose 
upon  it,  a  limitation  which  the  words  '^  twice  in  jeop- 
ardy" do  not  mean.  Whenever  the  jury  is  charged  with  ' 
the  deliverance  of  the  prisoner  in  a  capital  case,  on  a 
valid  indictment,  he  is  in  jeopardy — ^in  danger  of  life  and 
limb;  and  the  Court  cannot,  without  sufficient  cause,  or 
the  assent  of  the  prisoner,  discharge  the  jury,  no  mat- 
ter how  defective  the  proof  may  be,  without  entitling 
him,  under  the  Constitution,  to  his  discharge:  1  Whar- 
ton's American  Cr.  Law,  578,  to  580 ;  Bishop's  Cr.  Law, 
2d  ed.,  sec.  660,  and  authors  cited;  also,  2  Graham  & 
Waterman  on  New  Trials,  88  et  $eq. 

It  may  be,  and  we    doubt  not    it   is    so,    that    less 
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strictness  in  ofifenses  punishable  in  the  penitentiary^  or 
by  fine  and  imprisonment,  is  required,  than  in  offenses 
punished  capitally.  In  such  cases,  the  judge  undoubt- 
edly has  a  larger  discretion,  and  may  exercise  it  in 
necessary  cases,  for  the  accomplishment  of  the  ends  of 
justice*  But  in  the  case  under  consideration,  the  nolle 
proMquij  was  entered  without  any  lawful  excuse  whatever. 
The  indictment  was,  to  all  intents  and  purposes,  a  valid 
one;  and  the  supposed  difficulty,  as  we  infer  from  the 
record,  was  that  the  proof  failed  to  sustain  it.  In  this, 
also,  we  think,  the  Circuit  Judge  was  mistaken.  In  the 
first  indictment,  the  property  or  money  alleged  to  have 
been  stolen,  was  laid  on  J.  P.  Davis,  when  the  proof 
showed  that  it  belonged  to  J.  P.  Davis  and  Elijah  Foust, 
partners  in  trade,  under  the  name  of  ''Davis  &  Foust." 
However  fatal  to  a  conviction  this  might  formerly  have 
been,  it  seems  now,  under  the  Code,  sec.  5127,  to  consti- 
tute no  valid  objection.  The  language  of  the  section  is: 
''When  an  offense  has  been  committed  upon,  or  in  rela- 
tion to  any  personal  property  belonging  to  several  part- 
ners or  owners,  it  is  sufficient  to  charge  such  property  as 
belonging  to  one  or  more  of  such  partners  or  owners." 

It  follows,  therefore,  that  the  discharge  was  wholly 
unnecessary,  and  without  authority  or  consent  of  the  pris- 
oner; and  by  the  well  settled  doctrine,  he  cannot  again 
be  held  to  answer  on  a  new  indictment  for  the  same 
offense. 

The  jury  under  a  fair  charge,  found  the  plea  in  favor 
of  the  defendant,  and  we  will  not  disturb  the  verdict 

Affirm  the  judgment 
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L  Etisxkcx.  Alibi,  New  TriaL  Where  the  proof  in  a  cause  estah- 
lishee  an  iUitti^  the  appellate  court  will  reverse  the  Judgment  of  the 
oourt  helow,  and  grant  a  new  trial. 

2.  Samx.  Diicrediting  vfitnest.  A  witness  hrought  to  impeach  the  testi- 
mony of  a  witness  sworn  in  the  cause,  stated  that  **he  knew  the  wit- 
ness ;  his  general  charttcter  is  bad  for  truth  and  veracity.  I  don't 
hardly  think  I  could  believe  him  on  oath  in  a  court  of  justice." 
This  statement  does  not  destroy  or  impair  the  testimony  of  the  wit- 
ness sought  to  be  impeached. 

$.  IiTDiCTMSVT.  Two  offwM%  Ia  tonie  count  Aj&  indictment  cannot 
charge  two  distinct  offenses  in  the  same  count. 


FBOM  SHELBY. 


The  plaintiff  in  error  was  convicted  and  sentenced 
to  fire  years'  imprisonment,  at  the  January  Term,  1868; 
from  which  he  appealed  to  this  Court.  Judge  George 
W.  Reeves,  presiding. 

OrvilIiB  Yergeb,  for  plaintiff  in  error. 

Ben.  F.  Lee,  for  the  State. 

Haerison,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  Circuit 
Court  of  Shelby  County,  for  burglary  and  an  attempt 
to  commit  a  rape.  At  the  January  Term,  1868,  the 
plaintiff  in  error  was  put  upon  his  trial,  entered  a  plea 
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of  not  guilty;  and  the  jury  returned  a  verdict  that  ^^the 
defendant  was  guilty  as  charged  in  the  indictment;" 
and  fixed  his  term  of  imprisonment  in  the  penitentiary 
at  five  years. 

A  motion  for  a  new  trial  and  in  arrest  of  judgment 
was  overruled,  and  judgment  of  sentence  was  passed 
against  him;  and  the  plaintiflf  in  error  appealed  to  this 
Oourt. 

The  indictment  charges  that  the  plaintiff  in  error, 
<<on  the  —  day  of  August,  1866,  in  the  night-time  of  the 
same  day,  feloniously  and  burglariously  did  break  and 
enter  the  dwelling  house  of  B.  S.  Wynne,  with  intent 
to  commit  felony,  by  attempting  to  commit  a  rape  upon 
one  Miss  Y.  W.  Crenshaw,  in  the  dwelling  house  afore- 
said— ^then  and  there  being — ^then  and  there  feloniously 
and  burglariously  attempted  to  commit  a  rape  as  afore- 
said, against  the  peace  and  dignity." 

On  the  Sd  of  October,  1866,  the  defendant  in  the 
indictment  was  tried  by  a  jury,  who  returned  a  verdict 
that  the  defendant  was  guilty  of  burglary,  as  charged 
in  the  indictment,  and  they  affixed  his  term  of  confine- 
ment in  the  penitentiary  at  ffteen  year9.  On  the  6th 
of  October,  1866,  he  was  sentenced  by  the  judgment  of 
the  Court.  He  moved  for  a  new  trial  and  in  arrest  of 
judgment,  which  was  ovemded;  to  Vhich  he  excepted, 
and  tendered  a  bill  of  exceptions,  and  appealed  to  the 
April  Term,  1867,  of  this  Court,  when,  for  manifest  er- 
rors appearing,  the  judgment  was  reversed  and  annulled, 
and  the  cause  was  remanded  to  the  Circuit  Court  of 
Shelby,  for  a  new  trial.  At  the  January  Term,  1868, 
of  the  Circuit  Court  of  Shelby,  the  defendant  was  again 
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arraigned,  pleaded  not  gmlt^,  and  was  tried  by  a  jury, 
who  returned  a  verdict  that  the  defendant  was  ^^guilty 
as  charged  in  the  indictment/'  and  fixed  his  term  in 
the  penitentiary  at  five  year%.  He  moved  for  a  new 
trial  and  in  arrest  of  judgment,  which  was  overrnled, 
and  he  excepted;  was  sentenced  by  the  judgment  of 
the  said  Circuit  Court  of  Shelby;  from  which  judgment 
of  the  Court  he  again  appealed  to  this  Court. 

The  proof  is  substantially  as  follows:  Miss  Crenshaw 
lived  at  the  house  of  Wynne,  the  prosecutor,  in  1866, 
and  knows  the  prisoner.  There  were  two  rooms  at 
Wynne's  house — a  passage  between  them.  She  slept  in 
one  of  them,  with  a  child  eight  or  nine  years  old. 
There  were  two  windows  to  the  room,  with  blinds;  they 
were  closed  and  fastened  on  the  inside;  and  the  sash 
were  down  when  she  went  to  bed.  She  generally  went 
to  bed  about  9  o'clock.  She  went  to  sleep,  and  between 
9  and  12  o*eloekj  she  was  awakened  by  some  one  touch- 
ing her  on  her  thigh.  She  saw  some  one  in  the  room. 
Knew  it  was  a  negro,  but  did  not  know  who  it  was. 
She  says  that  from  the  moment  she  was  touched,  she 
apprehended  violence.  Some  ^^rags"  she  had  seen  the 
prisoner  wear,  were  lying  upon  the  floor  after  the  per- 
son left,  and  saw  on  the  floor  checked  rags — ^linen  rags 
exactly  such  as  she  had  seen  the  prisoner  wear.  When 
she  went  to  sleep,  the  covering  was  over  her — ^when  she 
awoke  it  was  off.  There  were  a  pair  of  coarse  shoes 
and  a  common  black  hat  found  under  the  window  on 
the  outside.  She  had  seen  the  prisoner  wear  just  such 
a  hat  before,  but  could  not  say  whether  the  shoes  be- 
longed to  prisoner  or  not,  as  all  the  negroes  wore  shoes 
21 
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much  alike.      It  was  a  wann    nighty    and  she   does  not 
know  how  the  covering  came  off.      On  cross^xamination, 
ahe  stated  that  persons  came  into  the  room  as  soon  as 
she  gave   the   alarm.      She  cannot   state  when  she  first 
saw  the   shoes    and   hat — ^whether    before  or  after   they 
were   remored  from  the  window.    All  the  negroes  wore 
rags.     There  was  no  mark  about  the  shoes  enabling  her 
to   distinguish    them   from  those  of  the  rest  of  the  ne- 
groes.    She  never  saw  any  of  the  rest  of  the  negroes  wear 
a  similar   hat.      She  only  saw  the    prisoner  as  he  was 
passing  about  the  farm.     There  was  no  impression  made 
upon  her  mind  as  to  who  the  person  was  in  her  room. 
Wynne,  the  prosecutor,  had  hired  the  negro  for  1866. 
When  the  alarm  was  given,  he  called  up  all  the  negroes 
exeq^t  two — the  prisoner  and  one  other — who    came  up 
afterwards;   but  fails  to  state  why  he  did  not  call  up 
the   prisoner.      The  prisoner  was    brought  to  his  house 
next  morning    between    day-light  and  sun-up.      He  had 
on  a  slick  cap,  which  he  seldom  wore,  except  on  Sun- 
day, and  this  was  not  on  Sunday.    The  prisoner's  house 
was  about  thirty  yards  from  prosecutor's.     The  windows, 
he  states,  had    blinds,  and  were  fastened  on  the  inside 
with  catches.     The  hinge  on  the  lower  part  of  the  right 
blind  was  broken  before  that  night.     The  catches  were 
good.    The  alarm  was  given  between  ten  and  twelve  o'clock. 
The  prisoner  walked  off  about  dark  with  the  same  shoes 
that  were  found    under  the  window.      He  was    brought 
to  the  house  of  the  prosecutor,  as  before  stated,  before 
sun-up.    The  prosecutor  shot  him  with  a  double-barreled 
shot  gun,  and  he  ran  off.      The   blinds  to  the  windows 
were  all  closed  at  night,  but  he  does  not  know  whether 
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any  one  opened  the  shntterB  or  not.  They  might  or 
conld  have  been  opened,  and  the  witnesa,  Wynne,  the 
prosecutor,  not  have  known  it.  He  found  the  neck-tie, 
hat  and  shoes,  next  morning;  the  hat  and  shoes  on  the 
outside,  and  the  neck-tie  and  head-rag  on  the  inside. 
It  was  a  dark  night.  He  could  not  see  the  negroes 
coming  up  after  he  called  them.  The  prisoner  neyer 
attempted  to  escape  until  after  the  prosecutor  shot  him. 
He  had  on  boots  and  a  slick  cap,  when  brought  to  his 
house— was  accustomed  to  wear  shoes  during  the  week. 
Prosecutor  never  saw  him  with  boots  on,  except  on 
Sunday. 

Henderson  Ross  saw  prisoner  on  the  same  night  of 
the  alleged  burglary — early  in  the  night.  Prisoner  went 
hunting,  and  came  back  to  witness's  bouse,  but  cannot 
say  what  time  it  was.  He  left  witness's  house  after 
witness  went  to  sleep. 

Louis  Boss  was  in  the  woods  hunting  with  prisoner; 
but  cannot  state  how  long  they  staid  in  the  woods,  or 
how  long  prisoner  staid  at  the  house,  (it  is  not  shown 
what  house,)  after  they  came  back. 

John  Hansom  saw  the  prisoner  at  Smith's,  the  night 
of  the  alleged  house-breaking.  Smith's  is  a  mile  and 
a  quarter  from  Wynne's,  and  this  was  an  hour-and-a- 
half  in  the  night.  Witness  does  not  know  what  prisoner 
had  on;  but  he  had  just  come  from  hunting.  Cannot 
say  when  prisoner  left  Smith's. 

John  W.  Wynne  was  examined,  and  stated  he  lived 
at  Mr.  Scott's,  a  mile  from  Mr.  Wynne's.  Prisoner 
came  to  house  of  witness  about  8  or  9  o'clock.  He 
Mtayed  aJl  night.    Witness  went  to  sleep  and  left   pris- 
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oner  sitting  in  a  chair.  He  had  on  a  blue  coat,  cap, 
and  boots.  He  stayed  in  witness's  house  until  he  was 
carried  away  next  morning.  Witness's  wife  came  home 
about  11  o'clock,  from  a  visit  to  a  sick  woman.  The 
prisoner  was  then  still  sitting  in  the  chair  asleep. 
Prisoner  was  in  the  habit  of  coming  to  house  of  wit- 
ness  and  staying  all  night.  Witness  is  a  cousin  of 
the  prisoner.  There  was  but  one  room  to  witness's 
house.  Prisoner  did  not  come  to  the  house  of  witness 
until  after  the  wife  of  witness  left. 

Lucinda  Wynne,  wife  of  the  last  witness,  fully  cor- 
roborates the  statements  of  her  husband.  She  went  to 
Mr.  Acock's  to  see  a  sick  woman,  about  dark;  returned 
home  about  10  or  11  o'clock;  found  prisoner  then  sit- 
ting in  a  chair  asleep.  He  was  not  there  when  she 
left.  She  made  a  pallet  down,  and  told  prisoner  he 
could  lay  down,  which  he  did,  and  stayed  there  all 
night.  Prisoner  visited  the  house  frequently.  Pris- 
oner was  lying  on  the  pallet  next  morning  when  Bell 
and  Scott  came  and  got  him. 

It  will  be  seen  that  the  prisoner,  by  the  witnesses, 
John  W.  Wynne  and  his  wife,  proved  an  alSn.  The 
State  introduced  one  witness,  William  Runnals,  as  re- 
butting testimony,  who  said:  ^^I  know  John  W.  Wynne. 
His  general  character  is  bad  for  truth  and  veracity. 
I  don't  hardly  think  I  could  believe  him  on  oath  in  a 
court  of  justice." 

This  was  all  the  proof  in  the  cause,  except  proof 
showing  that  the  alleged  felony  was  committed,  if  com- 
mitted at  all,  within  the  jurisdiction  of  the  court,  and 
before  the  finding  of  the  indictment. 
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If  there  were  no  other  error  in  the  judgment  and 
proceedings  in  this  cause,  we  think  that  it  should  be 
reyersed;  because  the  proof  does  not  warrant  a  yer* 
diet  of  guilty*  The  prisoner  undoubtedly  shows  an 
dlibtj  and  the  one  witness  brought  to  impeach  one  of 
the  witnesses  preying  it,  does  not,  according  to  the  well 
settled  course  of  examining  witnesses,  eyen  in  ciyil 
causes,  destroy  or  impair  the  testimony  which  estab- 
lishes the  absence  of  the  prisoner  from  the  place  where 
the  burglary  was  alleged  to  have  been  committed,  and 
his  presence  at  another  place  at  the  yery  time  when 
the  proof  for  the  ^prosecution  shows  that  it  was  com- 
mitted. 

Besides,  the  indictment  charges  in  a  yery  inartificial 
and  bungling  manner,  a  burglary  with  an  intent  to 
commit  a  rape,  and  also  it  may  be  an  attempt  to  com- 
mit a  rape  in  the  same  count ;  and  the  tyerdict  of  the 
jury,  the  last  time^  was,  that  the  defendant  was  guilty 
as  charged  in  the  indictment. 

We  haye,  howeyer,  deemed  it  unnecessary  to  notice 
any  other  points  raised  in  argument,  as  the  insuffi- 
ciency of  the  proof  to  sustain  the  yerdiot  is  a  ground 
for  a  reversal  of  the  judgment  and  a   new  trial. 
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Thb  Statb  v».  M.  0.  Galloway  k  W.  EL  Bhea. 

1.  CoKTSMFTS.     Power  qf  inferior  CowU  «i  tueh  eases.    See,  4106,  and 

sulh'SectUms  qf  the  Oods^  eansirued.  The  inferior  ooorts  of  Tennemee» 
have  no  power  to  ponish  as  oontempta  the  acts  or  omissions  of  par- 
ties or  persons  other  than  such  acts  or  omissions  as  were  prescrihed 
hy  the  Code,  sec.  4106,  and  sab-sections,  1,  2,  S,  4,  and  5;  or  other 
statutory  enactments.  Contempts  at  common  law,  which  do  not  fall 
within  the  Ave  clauses  prescribed  by  the  Code,  or  by  other  enact- 
ments, are  not  punishable  by  the  inferior  courts. 

2.  Bams.    Sub-sseium  ii  qf  see,  4106,  <if  the  Cbde^  does  not  smbraee  Cbira- 

mon  Law  contempts.  Sub-section  6,  of  sec.  4106  of  the  Code,  was 
not  intended  to  embrace,  and  does  not  embrace  the  yast  and  inde- 
finable scope  of  contempts  at  common  law,  outside  of  the  classes 
prescribed  by  statutory  enactments. 
8.  Same.  Power  qf  (hurts  to  punish/or  contempts  not  subject  to  revision  iy 
co-ordinate  or  superior  Cowris,  The  power  to  punish  for  contempts  is 
absolutely  essential  to  the  protection  and  existence  of  courts.  To  be 
effectual  it  must  be  instant  and  ineyitable.  Therefore,  a  judgment 
of  conviction  for  contempt,  is  not  subject  to  the  revision^  by  appeal 
writ  of  error,  or  otherwise,  of  any  other  Court,  co-ordinate  or  supe- 
rior. 

4.  Sams.  An  Appeal  does  not  Ue  from  Judge  or  Courts  discharging  or  not^ 
upon  habsas  corpus.  An  appeal  or  writ  of  error,  does  not  lie  to 
this  Court  from  the  judgment  of  an  inferior  Court  or  Judge  dis- 
charging or  refusing  to  discbarge,  upon  habeas  corpus,  a  party  from 
imprisonment  upon  a  judgment  for  contempt. 

6.  Sams.  The  writ  qf  habeas  corpus,  ths  proper  remedy  m  eases  for  eor^ 
tempt,  where  the  judgment  is  void  on  its  face.  To  correct  the  improper 
use  of  the  power  of  courts  to  punish  for  contempts,  where  the  pun- 
ishment is  imprisonment,  the  remedy  is  by  means  of  the  writ  of  Aa- 
beascorptuii  and  by  virtue  of  this  writ,  the  party  imprisoned  will  be 
discharged  and  released,  if  it  appear  upon  the  face  of  the  judgment 
or  the  record  of  the  proceedings  upon  which  the  judgment  is  ren- 
dered, that  the  judgment  is  upon  a  cause  of  contempt  for  which  the 
Court  has  no  statutory  power  to  punish;  or,  if  it  appear  that  the  pun- 
ishment inflicted  is  not  within  the  power  prescribed  by  statute  for 
such  cases. 

6.  Sams.  Upon  habeas  the  Court  trying  it,  cannot  inspect  the  evidence  b^ore 
the  committing  Court  in  eases  qf  contempt.    It  is  not  competent  upon 
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habeas  eorpm^  in  cases  of  impriionment  for  contempt,  for  the  Judge 
or  Court,  hearing  the  kab$a$  eorput,  to  inspect  or  revise  the  eyidence 
npon  which  the  committing  Court  acted,  to  see  whether  the  weight 
of  eyidence  sustains  the  Judgment  of  commitment  or  not.  An  error 
in  this  respect,  hy  the  committing  Court,  is  not  suhject  to  revision 
upon  a  proceeding  h j  habeat  eorpw. 

7.  Sams.  Theground<(f  eonUni^t  mutt  hesHcut  vpon  ih$fae€  of  ths  judg^ 
menu  The  alleged  ground  of  contempt  upon  which  the  judgment  is 
rendered,  must  be  set  out  upon  the  face  of  the  judgment  as  the 
ground  of  jurisdiction  upon  which  the  judgment  rests  for  Its  validity. 

6.  Sams.  A  Ubetal eomtrmetion  to  begw^n  fosse. 4106,  qf  ike  Code^  UmU" 
ing  eauaee  <if  eonUmpU  The  courts  will  not  give  a  strict  construc- 
tion to  the  clauses  of  the  Code,  which  declare  and  limit  the  punish- 
able causes  of  contempt.  The  proper  construction  is,  to  give  them  a 
liberal  application  to  the  cases  which  may  arise  in  the  exigencies  of 
the  courts. 

9.  OoutU  ha»e  ike  power  to  prevent  pubUeation  ^  the  teeHmony  durwff  the 
progrete  rf  a  trioL  Courts  in  this  State  have  the  power  to  prevent 
the  publication  of  testimony,  and  other  proceedings,  while  the*  trial 
is  going  on.  This  power  and  the  mode  of  preventing  the  publica- 
tion, must  rest  largely  in  the  discretion  of  the  Judge.  It  is  in  its 
nature,  and  the  occasion  and  manner  of  its  exercise  without  the  pos- 
sibility of  control  by  a  supervising  Court. 


FROM     MEMPHIS. 


At  the  January  Term,  1868,  of  the  Criminal  Goort 
for  Memphb,  Jadge  William  Huntbr,  presiding,  a 
judgment  was  rendered  against  Galloway  k  Rhea,  for 
an  alleged  contempt  of  the  Court,  which  is  brought  to 
this  Court  by  writ  in  error;  and  also  by  writ  of 
error  from  the  judgment  of  the  Municipal  Court  of 
Memphis,  Judge  Gborob  W*  Waldbn,  presiding,  dis* 
missing  for  want  of  jurisdiction,  the  writ  of  habeoi 
earptM  sued  out  in  that  Court  by  the  defendant,  to 
be  discharged  from  imprisonment,  on  the  ground  that 
the  original  judgment  was  void,  and  the  imprisonment 
under  it  illegal. 
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Griffin,  for  the  State. 

E.  M.  Yekqer,  Landok  0.  Hatkes  and  Edward  A. 
Bbbcher,   for   Galloway  k  Rhea. 

Hekrt  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

The  Criminal  Court  of  Memphis,  pronounced  judg- 
ment of  fine  and  imprisonment,  upon  the  charge  of 
contempt,  against  M.  C.  GnUowaj  &  W.  H.  Rhea,  the 
editors  and  publishers  of  the  newspaper  published  at 
Memphis,  called  the  Memphis  Avalanche.  The  alleged 
contempt,  upon  which  the  judgment  was  rendered,  was 
an  editorial  article  published  in  the  newspaper,  pur- 
porting to  give  the  particulars,  and  denouncing  the 
Judge  of  the  Court  as  guilty  of  official  corruption, 
in  discharging  upon  baU,  a  prisoner  under  indictment 
in  that  Court,  for  a  felony.  The  publication  was  made 
a  day  or  two  after  the  discharge  of  the  prisoner  on  bail. 

Application  is  made  to  this  Court  by  Galloway  k 
Rhea,  to  revise  and  reverse  the  judgment  of  the  Criminal 
Court,  and  discharge  them  from  the  sentence  pronoun- 
ced by  that    Court. 

The  clauses  of  the  Code  of  Tennessee,  in  regard  to 
contempt,  dealt  with  in  the  opinion  following,  are  these: 

Sec.  4106.  The  power  of  th^e  several  Courts  of  this 
State,  to  issue  attachments  and  inflict  punishments  for 
contempt  of  Court,  shall  not  be  construed  to  extend  to 
any  except  the  following  cases: 

1st.  The  willful  misbehavior  of  any  person  in  the 
presence  of  the  Court,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice. 
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2d.  The  willful  misbehayior  of  any  of  the  officers 
of  said   Court,  in  their  official  transactions. 

8d.  The  irillful  disob'i&dience  or  resistance,  of  any 
officer  of  said  Court,  party,  juror,  witness,  or  any 
other  person,  to  the  lawful  writ,  process,  order,  rule, 
decree,  or  command,  of  said  Court. 

4th.  Abuse  of,  or  unlawful  interference  with  the 
process  or  proceedings  of  said  Court. 

5th.  Willfully  conyersing  with  jurors  in  relation  to 
the  merits  of  the  cause  in  the  trial  of  which  they 
are  engaged,   or  otherwise  tampering  with  them. 

6th.  Any  other  act,  or  omission,  declared  a  con- 
tempt by  law. 

The  inferior  Courts  of  Tennessee  have  no  power  to 
punish  as  contempts,  the  acts  or  omissions  of  parties 
and  persons,  other  than  such  acts  and  omissions  as  are 
prescribed  by  the  Code,  or  other  statutory    enactments. 

Contempts  at  common  law,  which  do  not  fall  within 
the  five  clauses  prescribed  by  the  Code,  or  by  other 
statutory  enactments,  are  not  punishable  by  the  inferior 
Courts  of  Tennessee.  The  6th  subsection  of  sec. 
4106  of  the  Code,  was  not  intended  to  embrace,  and 
does  not  embrace,  the  vast  and  undefined  scope  of  con- 
tempts at  common  law,  outside  of  the  classes  prescribed 
by  statutory  enactments.  •   ^ 

Such    is    the    obvious    and  necessary  construction  of  { 
the    Code,    and    such    has    been    the    uniyereal    opinion  . 
and  practice  of  the  Courts    and  the  profession  in  Ten- 
nessee, since  the    passage  of  the  Act  of  1831,   ch.   19, 
which  is  substantially  transferred  to  the  Code. 
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The  power  to  pnniflh  contempts,  where  limitations 
have  been  pat  on  the  power  by  statate,  came  under 
reriew  in  the  Circnit  Oonrt  of  the  United  States, 
for  the  Eastern  District  of  Pennsjlyania,  wherein 
Mr.  Justice  Baldwin  of  the  Supreme  Court  of  the 
United  States,  held  in  the  case  Bzparte  Pouison, 
that  the  Act  of  Congress  of  March  2d,  1881,  ch.  99, 
which  is  similar  to  the  provisions  of  the  Code  of  Ten* 
nessee  on  this  subject,  (excepting  as  to  sub-section  6,) 
withdrew  from  the  Courts  of  the  United  States  the 
common  law  power,  to  protect  their  suitors,  witnesses, 
officers,  and  themselves,  against  the  libels  of  the  press, 
though  published  and  circulated  pending  the  very  trial 
of  a  cause.  It  is  altogether  probable,  that  the  breadth 
of  expression  employed  by  Judge  Baldwin,  to  declare 
the  immunity  of  the  press,  may  require  linntation,  in 
case  the  matter  published  be  of  a  character,  and  vicin* 
ity  to  the  Court,  so  as  fairly  to  bring  it  within  the  dasB 
prescribed  by  the  Code,  which  consists  in  'Hhe  willful 
misbehavior  of  a  person  so  near  to  a  Court  as  to  ob- 
struct the  administration  of  justice."  See  Poulson's 
ease,  cited  and  commented  upon,  in  1  Kent's  Commen- 
taries, 801. 

This  disposes  of  the  main  question  in  the  case.  The 
argument  submitted  on  behalf  of  the  State,  concedes 
that  the  first  five  sub-sections  of  the  Code,  which  desig- 
nate the  special  causes  of  contempt,  furnish  no  sano- 
tion  to  the  judgment  rendered  against  the  defendants; 
and  that  the  judgment  is  without  sanction  of  law,  un- 
less   the    6th'    sub-section    bestows    upon    the    Criminal 
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Court,  the  power  to  punish   contempts   at    common  law, 

other  than  such  as  are  made  punishable    by    the    Code 

or  statute. 

There  being  manifest  error  in  the  construction  given 

by    the  Criminal  Court   to  the  6th  sub-seotion  of  section 

4106,  the  question  is,  whether  this  Court  can  retise  and 

annul  the  judgment  founded  on  such  error. 

The  case  is  brought  here  in  two  modes.  1st,  By  writ 
of  error  to  the  original  judgment:  and  2d,  By  writ 
of  error  to  the  judgment  of  the  Municipal  Court  of  Mem* 
phis,  Hlismissing  for  alleged  want  of  jurisdiction,  the  writ 
of  habeoi  earp%$  sued  out  in  that  Court  by  the  defend* 
ants,  to  be  discharged  from  imprisonment  under  the 
original  judgment,  on  the  alleged  ground  that  the  orig* 
inal  judgment  was  yoid  and  the  imprisonment  under  it 
illegal. 

The  power  to  punish  for  contempts  is  absolutely 
essential  to  the  protection  and  existence  of  Courts.  To 
be  effectual,  the  power  must  be  instant  and  ineritable. 
Hence,  in  England  and  America,  the  whole  current  of 
judicial  authority  is,  with  yery  rare  exceptions  in  the 
American  Courts,  that  a  judgment  of  conriction  for 
contempt,  is  not  subject  to  the  revisianj  by  appeal,  writ 
of  error,  or  otherwise,  of  any  other  Court,  co-ordinate 
or  superior.  Using  the  language  of  Ruffin,  Chief  Jus* 
tice,  pronouncing  the  opinion  of  the  Court  in  exparte 
Summers,  6  Iredell  Rep.,  152:  ^'From  the  very  nature 
of  contempts,  and  in  order  that  the  punishment  may  be 
efficacious,  the  punishment  must  be  immediate  and  per- 
emptory, and  not  subject  to  suspension  by  appeal,  at 
the  mere  will  of  the  offender,    nor   by  any    proceeding 
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in  the  nature  of  an  appeal.  Suppose  one  to  oome  into 
Court  and  ourse  and  abuse  the  Judge  on  the  bench? 
Or,  suppose  the  sheriff,  with  a  writ  in  his  hand,  in  the 
presence  of  the  Court,  positively  refuses  to  return  it, 
so  that  the  party's  action  will  be  discontinued?  What 
would  sentence  for  these  contempts  be  worth,  if  the  cul* 
prit  could  supersede  them  by  appeal,  eertiarari  or  writ 
of  error?  Manifestly  nothing;  and  the  authority  of  the 
Court  would  be  really  contemptible,  if  it  could  be  thus 
eluded  and  prostrated." 

And  to  the  same  effect,  it  is  said  in  2  Bishop  Crim. 
Law.  sec.  254,  (221,)  'Hhat  the  yery  nature  of  a  con- 
tempt is  such  as  compels  the  Court,  against  whom  it 
is  committed,  to  proceed  against  it,  and  precludes  any 
other  or  superior  tribunal  from  taking  cognisance  of  it, 
whether  directly  or  on  appeal,  or  otherwise." 

The  like  ruling  has  been  heretofore  made  in  this 
Court,  in  the  case  of  P.  H.  Darby,  reported  in  8 
Wheeler's  Crim.  Cases,  7;  and  in  the  case  of  Shumate, 
at  Nashville,  in  the  year  1824,  and  in  Martin's  Case, 
6  Yer.,  456 ;    See,    also.  Hist.  Lawsuit,  sec.  720. 

It  must,  therefore,  be  held  here,  that  a  judgment  for 
contempt  cannot  be  brought  from  an  inferior  Court  into 
this  Court  for  revision,  by  writ  of  error,  or  appeal  in 
the  nature  of  a  writ    of  error* 

And  it  can  make  no  difference  that  the  judgment  is 
alleged  to  be  void  upon  its  face.  To  hold  otherwise, 
would  precipitate  into  this  Court,  the  whole  flood  of 
judgments  for  contempts,  upon  the  ground  of  being  void; 
and  would  greatly  paralyze  the  power  of  the  inferior 
Courts,    indispensable  to    their    efficiency    and  existence. 
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No  doubt  is  entertained  of  the  jurisdiction  of  this  Court 
to  reverse  and  annul  ordinary  judgments  which  are  void, 
and  because  they  are  void.  But  it  is  quite  another 
thing,  to  hold  that  this  Court  ought  to  exercise,  or  has 
appellate  jurisdiction  in  regard  to  judgments  for  con* 
tempt,  because,  and  for  the  reason  only,  that  they  are 
yoid.  The  rule,  we  think,  proper  and  in  harmony 
-with  the  practice  of  the  Courts  everywhere,  is,  that  the 
judgment  of  a  Court  for  contempt,  is  not  subject  to 
appellate  revision.  If  such  judgment  be  void,  the  law 
has  provided  other  modes  of  redress  sufficiently  prompt 
and  effectual  and  entirely  compatible  with  the  power 
of  the  Courts,  to  punish  contempts  promptly  and  ef- 
fectually. 

3d,  An  appeal  or  writ  of  error,  does  not  lie  to  this 
Court,  from  the  judgment  of  an  inferior  Court  or  Judge, 
discharging  or  refusing  to  discharge  upon  habeas  eor^ 
|m«,  a  party  from  imprisonment  for  contempt.  Obvi- 
ously, such  appeal  or  writ  of  error,  is  in  conflict  with 
the  essential  principle  on  which  the  habeat  eorpu9  is 
grounded;  and  that  is,  that  release  from  illegal  impris- 
onment should  be  speedy  and  effectual.  If  the  party 
imprisoned  can  be  allowed  to  appeal  to  a  Supreme 
Court  or  Judge,  the  party  imprisoning  him  can  have 
the  same  right  of  appeal;  and  thus  it  would  turn  out 
that  the  party  held  in  illegal  custody,  would  be  de- 
layed of  release,  until  the  cause  could  ^'drag  its  slow 
length  along,"  through  the  successive  Courts,  to  its  ul- 
timate and  remote  rest  in  the  Court  of  last  resort,  af- 
ter months  or  years  of  delay. 

Upon  this  question,  there  is  no  variance  of   opinion 
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in  the  aathoritieSy  xuiIeBSy  perhaps,  rarelj,   and  when  an 
appellate  saperyision  may  be  allowed  bj  Btattite. 

In  Tennessee,  it  has  been  held,  that  no  appellate 
supervision  exists  to  the  judgment  of  a  Circuit  Judge  re- 
fusing, upon  habeas  earpuSj  to  discharge  parties  alleged 
to  be  held  in  illegal  imprisonment:  S  Sneed,  418. 
The  case  was,  where  the  writ  was  returnable  into  Court 
in  term,  and  the  cause  was  heard  in  Court,  and  the 
judgment  rendered  and  entered  of  record  as  the  judg* 
ment  of  the  Court.  The  Supreme  Court  say:  ^'The 
object  of  this  great  constitutional  writ  is,  to  obtain  im- 
mediate relief  from  illegal  confinement."  ^^The  delay 
incident  to  appeals  and  writs  of  error,  by  either  party, 
would  defeat  the  very  object  of  the  process — ^which  is, 
speedy  and  summary  relief  from  imprisonment.  If  the 
party  on  whose  application  the  writ  issues  can  appeal, 
the  party  holding  in  custody  must  have  the  same  right. 
So,  the  consequence  of  the  right  of  appeal  would  be, 
that  the  unlawful  confinement  must  continue  until  the 
action  of  the  appellate  Court  could  be  had,  which  might 
be  one  or  more    years." 

But,  it  is  said  that  this  case  in  8  Sneed,  was  so 
held  upon  the  ground  that  the  action  of  the  Judge 
in  Court,  was  no  more  than  his  action  as  Judge  out 
of  Court,  and  that  no  means  of  appellate  supervision 
exist,  as  to  the  judgment  of  a  Judge  not  of  record 
in  Court.  Language  of  this  import  is  employed  by 
the  Judge,  i^o  pronounced  the  opinion  in  the  cause. 
It  is  not,  however,  understood  that  the  judgment  of 
this  Court  rested  upon  this  point.  The  substantial  and 
necessary     principle     upon     which    the    decision   stood^ 
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was,  and  is,  the  incompatibility  of  appeal  in  Baoh  case, 
with  the  essential  and  indispensable  yirtne  of  the  pro- 
ceeding npon  habeas  carpui^  that  it  shall  be  speedy 
and  effectnaU 

It  works  no  change  in  this  essential  principle,  that 
by  the  Code,  enacted  since  the  decision  of  the  caae 
in  3  Sneed,  writs  of  habeas  carpus  are  returnable  to, 
and  triable  in  Court,  as  well  as  before  a  Judge  out  of 
Court.  A  conclusion  of  gross  error  it  would  be,  to 
suppose  that  the  Legislature  designed,  by  giving  Courts, 
as  well  as  Judges,  jurisdiction  in  kabeas  earpusy  to 
take  away  from  the  proceedingii  its  fundamental  and 
essential  yirtue,  speedy  efficacy,  and  subject  it  to  the 
delays  and  bafflings  of  an  ordinary  law  suit.  It  is 
nothing  new,  the  giving  to  Courts  jurisdiction  in  habeas 
corptu;  the  novelty  is,  in  giving  such  jurisdiction  to 
a  Judge  out  of  Court.  And  it  has  not  been  supposed 
that  the  fact  that  the  jurisdiction  was  preserved  by 
the  Courts,  subjected  the  proceeding  to  appellate  de- 
lays, or  authorised  it  to  be  subjected  to  delays  in  that 
manner. 

This  Court,  therefore,  holds  that  a  judgment  upon 
habeas  carpus  in  the  inferior  Courts  of  the  State,  is 
not  subject  or  liable  to  appeal  in  error,  or  writ  of 
error,  to  this  Court. 

4th,  The  power  of  the  Courts,  to  punish  for  con- 
tempts without  appellate  supervision,  though  absolutely 
essential  to  the  protection,  efficacy  and  existence  of 
the  Courts,  is,  nevertheless,  capable  of  being  exercised 
unwisely,  and  corruptly.  Absolute  and  complete  pro- 
tection    and    redress    against    such    iigudicious    or   im- 
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proper  exercise  of  the  power,  is,  in  its  nature,  as  to 
many  cases,  impossible  to  be  given.  In  the  organ- 
isation and  maintainance  of  government,  it  is  impos- 
sible to  avoid  the  necessity  of  reposing  power  in 
fiinctionaries,  whose  action  most  be  final  and  inevitable. 
Often  and  generally,  checks  and  balances  are  arranged 
in  the  administration  of  government,  so  that  the  errors 
of  one  functionary  can  be  corrected  through  the  agency 
of  another.  But  the  ultimate  power  of  redress,  stops 
somewhere.  And  if  it  stops  short  of  full  relief  to  the 
party  oppressed  by  the  improper  exercise  of  power,  it 
is  because  of  the  unavoidable  infirmity  of  government. 
But  in  the  matter  of  correcting  the  improper  use  of 
the  power  of  Courts  to  punish  for  contempts,  the 
law  furnishes  a  remedy,  where  the  punishment  is  im- 
prisonment, to  a  very  large  extent  efficacious  and 
speedy,  though  not  always  fully  adequate  to  the  purpose; 
and  this  remedy  is  by  means  of  the  writ  of  habeas 
eorptis.  Any  Judge  or  Court,  authorised  by  law  to 
issue  and  exercise  the  power  of  the  writ,  may  do  so 
upon  the  application  of  the  party  aggrieved  by  im- 
prisonment. Under  and  by  virtue  of  this  writ,  the 
party  imprisoned,  may,  and  ought  to  be,  discharged 
and  released,  if  the  imprisonment  be  illegal.  If  the 
judgment  for  the  contempt  be  for  cause  for  which  the 
Court  has  not  jurisdiction,  and  it  so  appears  upon  the 
record,  the  judgment  is  void,  and  is  no  justification 
for  the  imprisonment.  It  stands  on  the  law  of  uni- 
versal application  to  the  judgment  of  Courts,  that  if 
the  Court  has  no  jurisdiction,  .the  judgment  is  void. 
If^   therefore,  it  appears  upon  the  face  of  the  judgment 
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or  the  record  of  the  proceedings  upon  wbioh  the  jadg^ 
ment  is  rendered,  that  tiie  judgment  is  upon  a  cansf 
of  contmnpty  for  which  the  Court  has  no  statutoij 
power  to  punish,  or  if  it  so  appears  that  the  puniali* 
ment  inflicted  is  not  within  the  power  prescribed  hj 
statute  for  such  cause,  the  judgment  will  be  void  £09 
want  of  jurisdiction  of  the  Oonrt,  and  will  be  no  justi- 
fication for  the  imprisonment  or  sentence,  and  no  suSr 
dent  answer  to  the  writ  of  habea$  earpu$. 

It  is  not,  howeyer,  to  be  understood  of  what  is  here 
said,  that  it  will  be  competent  upon  habea$  earpu$  ill 
oases  of  the  kind  on  hand,  for  the  Judge  or  Court 
hearing  the  AaBeoi  earpu$^  to  inspect  and  revise  the 
evidence  upon  which  the  committing  court  acted,  and  to 
consider  whether  the  evidence  be  enough  to  sustain  the 
judgment  of  commitment,  or  not.  The  committing  court 
may  err  as  to  the  force  and  effect  of  the  evidence  on 
which  it  founds  its  judgment.  Error  of  that  kind,  is 
not  subject  to  revision  upon  proceedings  by  habea$  ear^ 

6th,    At  common  law,  a  general  judgment  for  con« 

tempt,  that  is,  a  judgment  which   does  not  specify  the 

particular  cause  of  contempt  on  which  the  judgment  is 

founded,  is  held  to  suffice  and  be  valid:    See  Summer'e 

case,  5  Iredell's  Bep.,  and  authorities  there  cited.    Prom 

this  rule  of  the  common    law,  we  think  proper  to  de* 

part,  to  the  extent  to  require  that  in  the  Courts  of  thii 

State,  it  shall  be  essential  to  the  validity  of  a  judgment 

ibr    contempt   of   the  kind   under    review  here,   that  ift 

shall  state  upon  its  face  the  cause  of  contempt  alleged^ 

•0  the  ground  of  jurisdiction  on  which  the  judgment  ia 
22 


888  BBOWKSYILLE: 


The  Btote  m.  M.  0.  Galloway  A  W.  H.  Bhea. 

rendered.  The  rnling  here  made,  in  this  respect,  is 
the  proper  result  from  the  legislative  abridgment  of 
Ae  indefinite  power  at  common  lair,  vested  in  the  oonrtSi 
I  to  pnnish  for  contempts.  The  jurisdiction  at  com* 
ivl  mon  law,  was  indefinite  and  general.  By  statute 
I  here,  it  is  confined  to  specific  causes.  It  is,  therefore, 
pursuant  to  the  policy  indicated  by  the  Legislature,  and 
warranted,  in  our  judgment,  by  sound  principle,  to  hold, 
that  the  alleged  cause  of  contempt  upon  which  the  judg- 
ment is  rendered,  shall  be  set  out  upon  the  face  of 
the  judgment,  as  the  ground  of  jurisdiction  upon  which 
the  judgment  must  rest  for  its  validity.  In  this  way, 
the  proper  power  of  the  Oourts  to  vindicate  their  dig- 
nity and  maintain  their  safety,  efficiency  and  existence, 
may  be,  to  a  large  extent,  brought  into  harmony  with 
the  protection  and  safety  ^f  the  citisen,  against  tiie  in- 
advertent or  unauAorised  exercise  of  tiie  power  of  the 
CSourts  to  punish  contempts. 

6th,  It  is  far  from  the  purpose  of  this  opinion,  to 
reduce  the  powers  of  the  Courts  to  punish  for  con- 
tempts, below  the  fair  requirement  of  the  legislative 
enactments.  Upon  familiar  principle,  the  legislative  mod- 
ification  of  a  common  law  power  of  courts  is  to  be 
strictly,  rather  than  liberally,  construed.  The  power  in 
.question  is  deemed  by  this  Court,  as  it  is  and  always 
has  been  ^by  ithe  Courts  of  England  and  America  enti- 
tled to  Tcepect,  absolutely  vital  to  the  efficiency,  res- 
pectability, safely  and  existence  of  the  judicial  depart- 
ment of  the  government.  Instead,  therefore,  of  giving 
a  strict  constrsction  to  the  clauses  (the  sub-sections)  of 
the  Code,  which  declare  and  limit  the  punishable  causes 
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of  contempt,  the  proper  construction  is  to  give  them  a 
liberal  application  to  the  cases  which  may  arise  in  the 
exigencies  of  the  Courts. 

7thy  A  question  has  been  made,  as  to  the  power  of 
the  Courts  to  control  the  publication  of  their  proceed- 
ings,  while  in  progress.  Unquestionably  the  power  ex- 
ists— ^not,  perhaps,  by  direct  attachment  of  the  publish- 
ing party  after  publication,  but  by  the  exclusion  from 
the  Court  of  parties  who  are  there  for  the  purpose  of 
reporting  the  testimony  or  proceedings  of  the  Court,  ex- 
cept on  condition  of  suspending  publication  till  after 
the  trial  be  completed,  or  such  time  before  the  com- 
pletion as  the  Court  may  judge  proper.  In  the  case 
of  the  United  States  vs.  Holmes,  1  Wallace  lo,  1-11, 
it  was  the  opinion  of  the  Court  there,  under  the  Act  of 
Congress  of  general  character,  similar  to  the  enactments 
of  the  Code  of  Tennessee  on  this  subject,  that  though 
the  Court  has  no  power  to  punish  as  for  a  contempt, 
the  publication,  during  trial,  of  the  testimony  taken  in 
a  cause,  yet  it  had  the  power  to  regulate  the  admis- 
sion of  persons  within  its  own  bar,  and  the  proceedings 
there,  and  to  exclude  any  person  from  coming  or  re- 
maining in,  for  the  purpose  of  taking  testimony,  against 
the  order  of  the  Court,  for  publication  during  the  trial. 

It  must  be  obyious  to  all  persons  conyersant  with  the 
administration  of  the  courts,  the  absolute  necessity  of 
exercising,  upon  occasions,  the  power  to  prevent  the 
publication  of  testimony  and  other  proceedings,  while  the 
trial  is  going  on.  The  safe,  effectual  and  pure  admin- 
istration of  the  law  would  be  diflSlcult,  and  often  impos- 
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sible,  did  not  the  oourts  passeas  the  right  and  the  in- 
stant power  to  enforce  the  right 

Certainly  it  is  improper  in  a  Goort^  (Hrdinariljy  to 
transact  its  business  in  priyate,  or  arbitrarily  and  un- 
necessarily to  exclude  the  public  or  any  person  from  the 
Gourty  who  demeans  himself  respectfully  and  quietly. 
Publicity  is  a  yast  influence  to  secure  careful,  wise  and 
honest  administration  of  official  power.  No  order  abridg- 
ing publicity  ought  to  be  made,  unless  proper  to  secure 
the  correct  and  effectiye  administration  of  the  law,  upon 
a  case  where  the  publicity  would  be  likely  to  defeat  it. 
Such  order  need  be  rarely  made,  and  is  neyer  proper, 
except  when  necessary  to  effect  the  ends  of  justice,  in 
respect  of  the  particular  case  in  hand.  After  all,  the 
power  and  the  mode  of  preyenting  publication,  must  rest 
largely  in  the  discretion  of  the  Judge.  It  is,  in  its 
nature  and  the  occasions  and  manner  of  its  exercise, 
ordinarily  without  the  possibility  of  contarol  by  a  super- 
vising Court. 

Upon  the  principles  declared  in  this  opinion,  these 
causes  must  be  dismissed  from  this  Court,  and  the  tH- 
per$edeai  granted  herein  be  discharged. 
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1  Bills  oy  IxoKurai  avd  FBOiotsomT  Kovib.  FSUh  ilnMikf  mK 
U  49em$etU  Although  it  ia  olMrly  settled^  thmt  m  against  the  in- 
doner,  where  a  note  ia  payable  on  ita  face  at  a  certain  place,  it  most 
be^there  presented  for  payment,  yet,  when  it  has  become  imposaible 
or  impraeticable  so  to  present  it,  demand  at  such  place  is  ezcusedi 
and  the  indorser's  responsibility  continnes,  as  if  presentment  had 
been  made. 


t.  Que  in  judgmtnt  Apperson,  residing  in  Memphis,  held  a  note  made 
by  Lundy  on  the  17th  day  of  February,  1862,  and  indorsed  by  By- 
num,  due  at  six  months  afker  date,  and  payable  at  the  Branch  of  the 
Union  Bank  of  Tennessee,  at  Memphis.  At  the  maturity  of  the  note, 
the  Branch  of  the  Union  Bank  of  Tennessee,  at  Memphis,  had  oeaeed 
to  exist;  the  city  was  in  the  permanent  occupation  of  the  forces  of 
the  United  States ;  their  picket  lines  were  between  the  city  and  the 
residences  of  liondy,  the  maker,  and  Bynum,  the  indener;  no  d»> 
mand  of  payment  was  made  at  the  maturity  of  the  note ;  afterward^ 
on  the  29th  day  of  May,  1865^  demand  of  payment  was  made  of  the 
maker,  at  his  residence,  and  notice  of  his  fldlure  to  pay,  given  on  the 
same  day  to  the  indorser.  Held,  1,  That  no  demand  was  necessary 
at  the  maturity  of  the  note,  at  the  place  designated  on  its  face,  be- 
cause it  had  ceased  to  exist,  without  any  fault  of  the  holder.  3,  No 
demand  was  necessary  to  be  made  at  the  time,  under  the  exiiting 
condition  of  the  country,  of  the  maker  at  his  residence.  8,  That 
the  demand  lubsequently  made  of  the  maker  for  its  payment,  and 
notice  of  his  fldlure  to  pay  to  the  indorser,  was  suAoient  to  hold  tho 
indorser  responsible. 


FROM     MEMPHIS. 


The  plftiatiff  in  error,  E.  M.  AppersoB,  foraving 
partner  of  the  firm  of  S.  M.  Apperson  &  Co.,  wm  the 
holder  of  a  promiMorj  note,  made  by  one  William  L. 
Londy,    dated   at  Memphis,  the  17th    Febroaxy,    1862^ 
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for  915i221.09,  payable  six  mo&ilui  after  date,  to  the 
order  of  B.  C.  D.  Bjmiiii,  the  defendant  in  error,  at 
the  Branoh  of  the  Union  Bank  of  Tennessee,  at  Mem- 
phis, and  indorsed  by  said  Bynnm,  the  word  ^^Memphis" 
being  written  just  under  Bynum's  name  on  the  baek  of 
the  note*  The  plaintiff  in  error  brought  his  action  on 
said  note  in  the  Common  Law  and  Ohancery  Oourt,  at 
Memphis,  against  the  said  Bynum  as  indorser,  and  filed 
his  declaration  containing  four  counts;  the  first  setting 
forth  that  the  ^amount  sued  for  was  due  him  from  defend- 
ant as  indorser  on  the  note  described  fully  in  that  Court, 
with  an  averment  of  presentation  and  refusal  of  payment, 
and  notice  to  defendant.  The  second  count,  averring 
that  at  the  time  of  the  making  and  indorsing  of  said 
note,  and  for  a  long  time  preceding,  a  war  was  being 
waged  between  the  United  States  and  the  so-called  Con- 
federate States  of  America.  That  at  the  time  of  mak- 
ing an  indorsement  of  the  note,  the  plaintiff,  the  defend- 
ant and  the  maker  of  the  note  were  residents  within  the 
military  lines  of  the  belligerent,  known  as  ^Hhe  Confed- 
en^te  States,"  and  that  Memphis,  where  the  note  was  pay- 
able, was  also  within  said  lines,  but  that  between  the 
time  of  making  and  indorsement  of  the  note,  and  its  ma- 
turity, to-wit:  On  the  6th  June,  1862,  the  military  forces 
of  the  United  States,  conquered  and  occupied  perma- 
tiently  said  City  of  Memphis;  that,  at  the  maturity  of 
the  note,  said  city  was  so  occupied  with  military  lines 
around  it,  and  that  by  law  and  military  orders,  all  inter- 
course between  the  residents  of  said  city  and  said  milita- 
ry lines,  and  persons  without  said  lines,  were  interdicted 
and  unlawful.    That,  at  the  time  of  the  maturity  of  the 
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ftote,  the  Branch  of  the  Union  Bank  of  Tenneeeee,  at 
Memphis,  was  removed  from,  and  oeased  to  do  boBineoi 
at  MemphiBy  and  that  Lundy,  the  maker  of  said  note, 
and  the  defendant,  resided  ontside  of  the  nulitarj  lines 
of  the  United  States,  and  within  the  lines  of  the  other 
belligerent,  so  that  demand  of  payment  conld  not  be 
made,  or  notice  of  dishonor  given  to  the  defendant.  Thai 
^e  state  of  war  continaed,  and  Memphis  remained  ocoi^ 
|aed  by  the  military  authorities  of  the  United  StateSi 
with  nulitaiy  lines  aronnd  said  city,  and  defendant  and 
the  maker  of  the  note  remained  residents  within  the  mil^ 
Urj  lines  of  the  Confederate  States,  and  the  said  Branoh 

B«nk  remained  closed  until   the   — .  day   of ^  ^^^S^ 

whereupon,  within  a  reasonable  time,  plaintiff  caused  the 
90te  to  be  presented  to  the  maker;  payment  was  demai^ 
ded  and  refused,  and  notice  given  defendant.  The  third 
count  avers  in  substance,  that,  at  the  time  of  making 
and  indorsing  the  note,  the  maker  and  defendant  were 
residents  of  Mississippi,  and  the  Branch  of  the  Union 
Bank  in  operation  and  doing  business  at  Memphis,  but 
that  between  the  making  of  the  note  and  its  maturity^ 
the  Bank  removed  all  of  its  assets  to  another  State, 
and  closed  its  banking  house,  and  ceased  to  do  business 
in  Memphis  until  after  the  maturity  of  the  note,  and 
that  by  reason  of  the  premises,  no  demand  of  payment 
of  said  note  could  be  made  at  maturity.  That  between 
the  time  of  making  and  indorsing  the  note,  and  the  ma> 
turity  thereof,  the  United  States  conquered ,  and  perma- 
nently held  and  occupied  Memphis,  and  established  mili- 
tary lines  around  the  city,  and  between  said  city  and 
the  place  of  residence  of  the  maker  of  the  note  and  the 
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defendant,  and  by  military  orders  and  the  laTm  of  tke 
Oengrees  of  tlie  United  States,  interdicted  and  made  na^ 
lairfol,  all  intereonrse  between  tbe  City  of  Memphis  and 
the  places  of  residence  of  the  maker  and  indorser  of  the 
note,  and  that  such  intercourse  was  also  interdicted  by 
&e  principles  of  public  or  international  law;  which  occu- 
pation, orders,  laws,  and  the  residence  of  the  maker  and 
mdorser  continued  unt3  long  after  the  maturity  of  the 
note,  80  that  it  was  impossible  to  present  the  note  for 
payment  at  maturity  or  to  give  notice  to  defendant. 

The  fourth  count  avers  that  on  account  of  the  odeth 
pation  of  Memphis  and  the  country  where  plaintiff  and 
tiie  maker  of  the  note  and  defendant  lired,  by  the  Uniled 
States  military  forces,  the  United  States  being  then  at 
War  with  the  Confederate  States,  the  latter  being  a  bel- 
ligerent and  public  enemy,  in  whose  territory  and  mili<> 
iary  lines  the  parties  all  resided  at  the  time  of  this 
making  and  indorsing  said  note,  and  all  commercial  in» 
tercourse  hating  been  suspended,  it  was  impossible  t6 
make  demand  of  payment  of  the  note,  and  give  notiee 
of  non-payment  to  the  defendant. 

The  defendant  put  in  a  plea  of  nil  dMt  concluding 
to  the  country;  on  which  the  plaintiff  joined  issue.  At 
the  June  Term,  1866,  the  cause  was  tried  before  Hia 
Honor,  Thomas  Gt.  Smith,  and  a  jury.  There  was  a 
Terdict  for  the  defendant;  and  a  motion  for  a  new  trial 
and  in  arrest  of  judgment  being  overruled,  the  plaintiff 
tendered  his  bill  of  exceptions  to  the  judgment  of  the 
Court  in  overruling  said  motions,  and  appealed  in  error^ 
to  this  Court. 
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Esxis  and  Jaokson,  for  Appenon. 


HxTMXS  and  Siaxb^  for  Bynnm. 


Haebibov,  J.,  delirertd  the  opmion  of  the  Ooort. 

The  proof  in  this  OMse  showB  the  following  state  of 
facts:  Lnndy  made  the  note  saed  on  in  this  action,  on 
the  17th  Febmary,  1869,  payable  riz  months  after  date, 
to  the  order  of  Bynvm,  the  defendant  in  error,  payable 
St  the  Branch  of  the  Unien  Bank  ef  Tennessee,  at 
Memphis,  and  Bynnm  indorsed  die  note^  the  word  Mem*' 
phis  appearing  just  below  his  name  in  the  indorsementb 
Whether  the  word  Memphis,  there  appearing,  was  writ- 
ten by  Bynnm,  is  not  shown.  The  plaintiff  in  error^ 
E.  M.  Apperson,  is  the  snrriying  partner  of  E.  M.  Ap^ 
person  ft  Oo.,  wad  became  the  holder  of  the  note.  On 
the  17th  of  Febniary,  1862,  when  the  note  was  made  and 
indorsed,  the  maker,  indorser  and  holdw  all  resided 
within  the  lines  and  district  of  country  of  the  Confed- 
erates, who  occupied  the  country  in  and  around  the 
Oity  of  Memphis;  the  plaintiff  residing  in  Memphis;  the 
maker,  Lundy,  some  ten  or  twelte  miles  south  of  Mem- 
phis; atid  Bynum  in  Mississippi,  soTeral  miles  south  of 
Lundy's,  and  south  of  Noneonnah  Greek.  The  Brandl 
of  the  Union  Bank,  at  Memphis,  where  the  note  waA 
payable,  under  the  orders  of  the  rebel  General,  Beaure- 
gard, mored  its  assets  south,  on  the  28th  of  May,  I8M9 
but  the  office  was  kept  open  by  F.  W.  Smith,  the  dash** 
idr,  to  answer  the  questiens  of  any  persons  in  the  com* 
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munity  who  had  any  interest  in  the  affiurs  of  the  Bank^ 
to  reoeire  speoial  deposits  at  the  risk  of  the  depositor, 
and  partly,  alsoi  to  prevent  the  ooonpation  and  confisr 
eation  of  the  property  by  the  United  States.  Firom 
the  28th  of  May,  1862,  until  Febmary,  1864,  no  gene- 
ral basiness  was  transacted,  and  its  assets  were  not  re- 
turned nntil  June,  1866.  The  military  forces  of  the 
United  States  took  possession  of^  and  permanently  occu- 
pied Memphis,  on  the  6th  to  the  10th  of  June,  1862. 
The  United  States  picket  lines  extended  around  the  city 
some  two  miles,  and  never  extended  beyond  Nonconnah 
Greek,  which  creek  was  between  Lundy's  house  and  Mem- 
phis. Their  lines  of  permanent  occupation  never  ex* 
tended  beyond  from  two  to  four  miles  from  the  city. 
The  country  south  of  that,  was  now  and  then  occupied 
by  the  forces  of  each  belligerent.  Several  witnesses  ex- 
amined, testified  that  in  August  and  September,  1862, 
persons  freely  passed  from  Memphis  to  the  neighbor** 
hood  of  Lundy  and  Bynum  without  difficulty,  and  came 
back  in  the  same  manner;  but  that  the  Federal  picket 
lines  surrounded  Memphis. 

Lundy,  as  it  is  shown,  was  also  in  the  City  of  Menif- 
phis  in  the  summer  and  fall  of  1862.  The  witness. 
Ford,  had,  during  that  time,  frequently  gone  out  to  the 
neighborhood  of  Lundy  and  Bynum  without  a  pass,  and 
states  that  the  pass  system  was  not  adopted  until  af* 
terwards. 

The  proof  further  shows  that  the  attorney  of  the 
holder  of  the  note  handed  the  original  note  to  the  wit- 
ness, J.  P.  Toung,  to  make  a  demand  of  the  maker  for 
payment,  and  a  notice  of  demand  and  refusal  of  pay* 
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aent  to  be  senred  on  or  delivered  to  defendant  m  in- 
doraer  of  the  note;  whieh  notice  i$  daUd  the  26lA  of 
Matfj  1866,  and  the  certificate  or  statement  of  the  de- 
livery thereof  is  in  the  words  following: 

''May  29tb,  1866. 

'<0n  this  day,  I,  at  the  request  of  B.  M.  Apperson, 
rarriving  partner  of  E.  M.  Apperson  k  Co.,  presented 
the  note  for  116,221.09,  (of  which  the  subjoined  is  a 
true  copy,)  to  Wm.  L.  Lundy  in  person,  and  demanded 
payment  of  said  note  from  him,  which  was  refused ;  where- 
upon,  on  same  day  I  proceeded  to  the  house  of  B.  C.  D. 
Bynum^  and  delirered  to  him  a  written  notice  of  said  de- 
mand and  refusal  of  payment  in  the  usual  form. 

"J.  P-  Torae." 

The  notice,  (Exhibit  B,)  to  Young's  deposition  dated 
as  above,  stated  on  the  26<A  Mdjf,  1866,  was  delivered 
to  Bynum  on  the  2dth  May^  1866,  which  occurred  as 
stated  by  the  witness,  Young,  by  the  counsel  of  plaintiff 
having  made  out  the  notice  three  days  before  Young 
served  it  on  defendant. 

The  questions  raised  by  counsel  have  been  very  elab- 
orately argued,  and  with  earnestness  and  ability  have 
be^i  pressed  upon  our  consideration;  and  the  authori- 
ties cited  upon  these  questions  are  numerous.  We  will 
proceed  to  dispose  of  such  of  the  questions  made,  as 
wo  consider  necessary  to  notice.  The  rule  is,  that,  in 
order  to  charge  the  indorser,  the  demand  should  have 
been  made  on  the  day  of  the  maturity  of  the  note. 
But,  although  this  is  the  general  rule,  it  is  not  an  uni- 
versal one,  and  prevails  only  under  the  qualification, 
which  is  a  part  of  the  rule  itself^  that  there  is  no  neg- 
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)ikoe  or  want  of  dil%eiiee  in  not  making  such  pre* 
aantmont.  To  ezoiue  tlia  demand  and  notioe  as  required, 
Ae  rale,  we  tiuttk,  is,  as  we  have  laid  it  down  at  this 
term,  in  the  case  of  Polk  v$.  Spinks.  If  the  demand 
is  made  after  the  day  of  the  maturity  of  the  note,  it 
is  insufficient  for  the  purpose  of  charging  the  indorser, 
except  when  it  is  made  under  circumstances  which  the 
law  recognises  as  a  vafid  excuse  for  a  delay  in  making 
the  demand.  As  to  the  place  where  demand  of  pay^ 
ment  of  a  note  should  be  made,  there  is  a  difference 
in  the  principles  of  law  applicable  to  the  question,  in 
case  of  a  note  payable  generally,  and  one  in  which  a 
place  of  payment  is  specifled.  In  the  former  case,  where 
the  maker  has  a  place  of  residence,  but  none  for  the 
transaction  of  business,  the  demand  can  be,  and  should 
be,  made  at  his  plaoe  of  residenoe;  and  where  the  note 
is  payable  generally,  the  parties  may  agree  upon  the 
place  where  it  shall  be  presented,  and  a  presentment  at 
the  place  appointed  is  sufficient  to  charge  the  indorser. 
But,  in  the  latter  case,  that  is,  where  the  place  of  pay- 
ment is  specified  in  the  note,  it  seems  to  be  settled, 
that,  in  order  to  charge  the  indorser  of  the  note,  a 
demand  at  the  plaoe  designated,  is  necessary:  1  Par* 
feons  on  N.  ft  B«,  481;  and  11  Wheaton,  177,  case  of 
Bank  of  U.  8.  v$.  Smith;  and  is  a  condition  precedent 
to  an  indorser's  liability:  1  Ala.,  875;  8  Camp,  247; 
9  Wheaton,  558;  11  Wheaton,  171;  1  Stewart,  284.  If, 
however,  the  holder,  Cn  the  day  of  payment,  finds  the 
place  of  payment  closed,  we  think  it  would  excuse  him 
fi^om  making  any  further  demand,  to  charge  the  indorser; 
afid  if  the    office   at   which   tiie   payment  was  to    hare 
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been  laade,  has  ceased  to  exist  preTieas  to,  or  at,  tke 
iBatoritj  of  tlie  note,  it  hmB  been  bold  that  no  demand 
at  all  was  noeessary:  See  Ala.  Bep.,  1  toI.,  new  series, 
S76;  and  this  seems  to  be  the  dootrine  laid  down  in 
9  Kent,  citing  8  Johns.  Oases,  71;  8  Johns.  B.,  262-8. 
Whether  this  mling,  that  in  the  ease  mentioned,  no 
demand  at  all  is  neoeesary,  is  oorreet,  we  need  not  en* 
qnire,  so  far  as  a  demand  of  the  maker  is  eonoemed; 
for  in  the  case  we  are  oonsidering,  a  demand  was  made 
of  the  maker,  bnt  not  at  the  plaoe  where  the  note  was 
payable.  Was  the  plaintiff  in  error  exensed  from 
making  a  demand  at  the  place  where  the  note  was 
payable?  We  are  aware  that  it  is  clearly  settled,  that, 
as  against  the  indorser,  where  the  note  is  payable  at 
a  certain  plaoe,  it  must  be  there  presented;  but  where^ 
as  in  the  case  of  Roberts  v$.  Mason,  1  Ala.,  the  Bank 
where  the  note  was  payable  had  ceased  to  exist  pre- 
nons  to  the  matority  of  the  note,  a  demand  at  snch 
^ce  would  haye  availed  nothing.  The  contract  in 
each  a  case  did  not  impose  on  the  holder  snch  a  duty, 
nor  wonld  there  be  any  just  ground  on  the  part  of 
the  holder  to  expect  that  the  payment  of  the  pote 
woold  there  be  met.  The  note  made  by  Lnndy,  in- 
dorsed by  Bynnm,  did  not  impose  upon  the  indorsee,  or 
holder,  the  necessity  of  making  a  personal  demand  of 
the  maker,  bnt  only  a  presentment  on  maturity  at  the 
place  on  its  face.  TUb  being  impracticable,  no  snch 
demand  was  necessary.  This  condition,  on  which  the 
liability  of  the  indorser  depended,  became  impossible, 
if  the  place  at  which  the  note  became  payable  had 
eeased  to  esist,  and  this  occnrreace  was  not   produced 
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by  the  instnimentalitj  of  the  holder;  and  it  cannot  be 
held  to  interpolate  the  contract  of  indorsement,  bo  ae 
to  make  the  indoraer'e  liability  depend  upon  the  per- 
formance of  the  condition  by  the  indorsee,  which  did 
not  constitute  a  part  of  the  original  contract :  1  Ala. 
878.  The  Branch  of  the  Union  Bank,  at  Memphis, 
had  ceased  to  do  any  general  business.  Its  assets  had 
been  carried  South  before  the  day  on  which  the  note 
matured.  The  proof  informs  us,  that  the  Oashier  re- 
mained at  the  banking  house  for  certain  specific  pur- 
poses, but  certainly,  not  for  the  purpose  of  keeping 
the  institution,  as  such,  in  operation.  There  were 
none  of  the  officers  there,  sare  the  Cashier.  The  very 
fact  of  removing  its  assets,  shows  a  suspension  of  its 
business.  In  fact,  we  are  left  fairly  to  infer,  that,  as 
a  branch  of  the  Union  Bank,  it  had  ceased  to  exist; 
and  the  removal  of  the  assets,  coupled  with  the  fact 
that.it  did  no  general  business,  and  that  a  state  of 
war  existed,  was  certainly  sufficient  to  take  away  all 
expectation  on  the  part  of  the  holder  that  the  note 
would  be  met  at  that  place,  and  to  make  the  present 
tation  at  the  banking  house  a  useless  formulary. 

The  proof  in  the  cause,  the  events  of  which  this 
Court  will  take  judicial  cognisance,  and  the  adjudica- 
tion of  the  questions  raised  in  *^The  Venice,"  in  the 
Supreme  Court,  reported  in  2  Wallace,  277,  and  the 
prise  cases  in  2  Black.;  in  the^  former  of  which  cases, 
the  Act  of  Congress,  of  18th  July,  1861,  and  the 
proclamation  of  the  President,  of  August  16,  1861, 
passed  under  the  examination  of  that  Courts  leave  us 
very  little  difficult  in  deciding  the  question  which  has 
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been  so  ably  diseiiSBed  in  this  eanse,  u  to  the  relation 
whioh  the  holder,  mdcer,  and  indorser  of  the  note  sued 
on,  sustained  to  eadi  other  after  the  permanent  ocen- 
pation  of  the  City  of  Memphis  by  the  national  troops, 
and  before  the  maturity  of  the  note.  The  decisions  of 
ihe  Supreme  Oonrt  of  the  United  States,  are  entitled 
to  the  weightiest  consideration!  as  anthority,  at  all  times 
and  upon  all  questions,  but  more  especially,  upon  the 
class  of  questions  abjudicated  in  the  cases  referred  to. 
After  the  City  of  Memphis  was  captured  by  the 
national  forces,  the  holder,  Apperson,  remaining  in 
Memphis,  a  place  which,  from  the  time  of  its  capture, 
was  occupied  and  controlled  by  the  forces  of  the  Uni- 
ted States,  engaged  in  the  dispersion  of  the  insurgents, 
that  is  to  say,  occupation  and  control  that  was  actual, 
substantial,  complete  and  permanent,  sustained  towards 
Lundy .  and  Bynum,  the  relation  of  an  enemy.  As  was 
held  in  the  Yenice,  '^the  Legislatiye  and  Ezecutiye  ac- 
tion, (yiz:  the  Act  of  July,  and  the  proclamation  of 
August,  1861,)  related  mainly  to  trade  and  intercourse 
between  the  inhabitants  of  loyal  and  insurgent  parts  of 
the  country;"  and  by  excepting  districts  occupied  and 
controlled  by  national  troops  from  the  general  prohi- 
bitions of  trade,  it  indicated  the  policy  of  the  goyem- 
ment  not  to  regard  such  districts  as  in  actual  insurreo- 
tion,  or  their  inhabitants  as  subject,  in  most  respects, 
to  treatment  as  enemies/*  Such  substantial  actual  oc- 
cupation drew  after  it  the  full  measure  of  protection  to 
persons  and  property  consistent  with  a  necessary  subjec- 
tion to  military  goyemment,  and  replaced  rebel  by    n»- 
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tional  authority^  and   reorganised,   to  some   extent,  ike 
eonditions  and  responsibilities  of  national  citizenship. 

• 

But  Lnndy  and  Byniun,  and  persons  not  within  the 
City  of  Memphis,  and  the  district  of  country  around 
Memphis,  so  occupied  and  held  by  the  national  troops, 
were  in  relation  of  enemies  to  Apperson;  and  if  even 
ihe  public  or  general  laws  of  war  did  not  have  the 
effect,  the  Act  of  Congress,  of  July  18,  1861,  made  all 
C(»nmerc]al  intercourse  and  transactions  between  them 
unlawful,  until  at  least  the  section  in  which  the  fmner 
resided  should  also  be  so  actually  and  permanently  held 
and  controlled  by  the  National  Goyemment.  Apperson 
could  not  present  the  note  to  Lundy  for  payment  at 
his  residence,  ten  or  twelve  miles  South  of  Memphis; 
for  Lundy  was  beyond  the  line  of  pickets,  indicating 
the  extent  of  the  occupation  of  the  place  or  section 
around  Memphis,  held  by  the  national  troops;  and  if 
he  could  reach  him  at  his  residence,  on  the  day  the 
note  matured,  it  would,  owing  to  the  relation  between 
them,  the  existence  of  war,  and  the  Act  of  Congress, 
be  unlawful.  He  could  not  be  required  to  present  the 
note  for  payment  at  the  Branch  of  the  Union  Bank, 
at  Memphis,  at  maturity,  for  the  reasons  stated. 

It  is  insisted,  however,  that,  admitting  that  this 
condition  of  things,  and  the  relation  between  the  par- 
ties existed,  yet,  that  it  continued  uniU  qfter  the  de- 
mand was  made  on  the  29th  May,  1865,  to-wit:  until 
the  President  declared,  by  proclamation,  that  the  States 
and  sections  or  districts  mentioned  in  his  former  proc- 
lamation,  as  being  in  insurrection,   were    no    longer    in 
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that  condition;  and  that  if  it  was  nnlawfiil  for  the  plain- 
tiff in  error  to  make  the  demand  in  1862,  it  was 
equally  so  to  make  it  on  the  29th  May,  1865;  be« 
canse  the  President's  ^' peace  proclamation"  had  not 
then  been  issued.  We  cannot  assent  to  the  c<M*re  ct 
ness  of  this  reasoning. 

The  Act  of  Congress,  of  July  13,  1861,  made  it 
lawful  for  the  President,  by  proclamation,  to  declare 
ihe  whereabouts  of  any  State,  or  section  of  it,  where  in- 
surrection existed,  in  a  State  of  insurrection  against  the 
United  States,  ^^and  thereupon,"  (the  statute  pro- 
ceeds,) ^^all  commercial  intercourse,  by  and  between 
ihe  same  and  the  citisens  thereof  and  the  citisens  of  the 
United  States,  shall  cease  and  be  unlawful,  so  long  a$ 
wfueh  eanditum  of  hogtUitjf  ihall  cantinuej"  etc.  This  is 
the  express  provision  of  the  Act  of  Congress  from 
which  the  President  derived  his  power  to  make  the 
proclamation  therein  provided  for.  The  proclamation 
of  16th  August,  1865,  was  promulgated  in  pursuance 
of  the  Act  of  Congress,  and  excepted  from  the  inter- 
diction of  commerce,  the  inhabitants  of  such  States  ^^fts 
may  maintain  a  loyal  adhesion  to  the  Union  and  Con- 
stitution, or  may  be,  from  time  to  time,  occupied  and 
oontroUed  by  forces  of  the  United  States,  engaged  in 
the  dispersion  of  the  said  insurgents."  It  is  true, 
that,  in  a  subsequent  proclamation,  reciting  that  expe- 
rience had  shown  that  the  exceptions  made  as  above, 
embarrassed  the  execution  of  the  Act  of  July  13, 1861, 
they  were  revoked;  and  the  inhabitants  of  the  several 
States  mentioned  in  this  proclamation,   except,  etc.,  were 

declared  in  a  state  of  insurrection;   and  sdl    commercial 
23 
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interconrse  not  lieensed,  etc.,  declared  unlawful,  ^^nntil 
such  insurrection  shall  cease,  or  be  suppressed,  and  no* 
tiee  thereof  has  been  duly  given  by  proclamation.** 

But  it  is  sufficient,  we  think,  to  say  that  the  holder  of 
the  note  in  this  cause,  was  bound  to  make  demand  of 
the  maker  for  its  payment,  and  give  notice  to  the  in^^ 
dorser,  within  a  reasonable  time  after  the  impediments, 
the  existence  of  which  excused  him  from  so  doing,  were 
removed;  and  that  we  must  look  to  the  question  of 
when,  in  point  of  fact,  these  impediments  were  re* 
moved,  and  n^t  alone  to  the  time  when  the  President 
thereafter  declared  that  rebellion,  insurrection,  and  war, 
no  longer  existed;  especially  as  by  the  Act  of  Con- 
gress authorizing  the  proclamation  of  the  13th  July, 
1861,  it  was  contemplated  and  declared  that  commercial 
intercourse  therein  authorized  to  be  interdicted,  was, 
after  the  proclamation  therein  provided  for,  to  cease 
and  be  unlawful,  so  hng  as  a  condition  of  hostility  ex- 
isted. 

Another  question  made  by  the  defendant  in  error, 
is,  whether  Apperson  used  due  deligence  in  giving 
notice  to  Bynum,  after  the  demand  of  payment.  The 
proof  shows,  that  he,  in  point  of  fact,  gave  notice  to 
the  indorser,  on  the  day  of  the  demand.  Under  the 
peculiar  *  circumstances  of  the  case,  however,  as  the 
cause  will  be  remanded  for  a  new  trial,  we  have 
deemed  it  best  to  express  no  opinion  as  to  whether 
the  notice  given  on  the  29th  August,  1865,  being 
dated  the  26th,  was  sufficient.  It  is  probable  the 
jury  was  misled  by  the  charge  of  the  Court.  We  do 
not  attach  much  weight  to  the  affidavits  of  the  jurors, 
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used  on  a  motion  for  a. new  trial;  but  it  is  most  likely 
they  were  misled,  as  the  charge,  particnlarlj  on  the 
snbject  of  giving  notice  through  the  post-oflSce  at  Mem- 
phis, was  calculated  to  mislead.  See  pages  41  and  42 
of  transcript.  The  charge  is  erroneous,  because  the 
Judge  in  the  Court  below,  left  the  jury  to  proceed 
upon  the  idea  that  if  the  defendant  had  free  access 
to  Memphis,  and  the  Memphis  post-office,  after  the 
maturity  of  the  note,  and  could  go  in  and  out  of 
Memphis  at  will,  and  that  notice  might  have  been 
given  him  through  the  Memphis  post*office,  then  that 
it  was  the  duty  of  plaintiff  in  error  to  give  defend- 
ant in  error  the  notice  through  the  post-office;  and  this 
too,  as  we  think,  the  jury  may  haye  inferred,  notwith- 
standing the  enemy  relation  between  the  holder,  and 
maker,  and  indorser,  and  the  Act  of  Congress,  and 
proclamation  referred  to. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

OPOTEOK    UPON  A  PETITION  FOR  A  BB-HBARING. 

Our  ruling  in  Apperson  ve.  Bynum,  was  to  this  ef- 
fect; that,  although  it  was  clearly  settled  that,  as 
against  the  indorser,  when  a  note  is  payable  at  a 
certain  place,  it  must  be  there  presented  for  payment, 
yet,  that,  where  this  had  become  impracticable,  demand 
at    such  place  is  excused. 

It  is  true,  the  Court,  in  Boberts  ve.  Mason,  1  Ala., 
go  on  to  hold,  that  where  it  is  impracticable  to  make 
presentment    at  the  place  named   in    the   face    of    the 
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note,  the  holder  ii  not  bound  to  call  on  the  maker 
for  payment,  and  the  reason  giyen  is  as  follows:  One 
of  the  conditions  on  which  the  liability  of  the  mak^ 
depended,  it  became  impossible  to  perform  by  reason 
of  the  place  where  the  note  was  payable  ceasing  to 
exist,  previous  to  the  maturity  of  the  note.  This  was 
without  the  instmmentality  of  the  holder;  and  it  conld 
not  be  held  to  intnrpolate  the  contract  of  indorsement, 
BO  as  to  make  the  indorser's  liability  depend  upon  the 
performance  of  a  condition  by  the  indorsee,  which  did 
not  constitute  a  part  of  the  original  contract. 

To  apply  the  rule  laid  down  as  aboye,  to  this  case, 
Apperson  was  not  bound  under  the  contract,  to  present 
ihe  note  to  Lundy  for  payment, .  because  the  contract 
was,  that,  on  maturity,  it  was  to  be  duly  presented  for 
payment,  u  e.,  at  the  Branch  of  the  Union  Bank. 
But  the  Bank  as  an  institution^  i.  e«,  as  the  Branch 
.of  the  Union  Bank  at  Memphis,  ceased  to  exist  before 
the  note  matured.  It  became  impracticable  to  comply 
with  this  condition  of  the  contract.  It  was  not  the 
fault  of  Apperson,  or  by  his  instrumentality;  and  this 
being  so,  he  was  not  bound  to  make  demand  of  Lundy, 
the  maker,  because  that  was  to  make  Bynum's  liability 
depend  an  a  condition  which  was  not  in  the  contract. 
It  is  very  clear,  upon  a  close  examination  of  Roberts 
v$.  Mason,  that  it  is  a  strong  authority  in  favor  at 
least,  of  the  position  that  Apperson,  while  Jie  may  not 
have  been  bound  to  present  the  note  to  Lundy,  was 
not  bound  to  have  presented  the  note  for  payment  at 
the  place  where  it  was  payable,  because  the  Bank  had 
ceased    its  operations  in  this   respect,  viz :     The   office 
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of  discount  and  deposit  of  the  Bank  of  the  United 
States,  where  the  note,  in  Roberts  tr«.  Mason,  was 
payable  after  its  sale  to  the  Bsnk  of  Mobile,  was 
subject  to  the  Bank  of  the  United  States,  and  the 
Bank  of  Mobile  was  the  agent  of  Ae  Bank  of  the 
United  States,  and  was  at  the  time  of  the  maturity  of 
the  note,  in  Roberts  V9.  Mason,  engaged  in  settling 
the  affairs  of  the  office  of  discount  and  deposit  of  the 
Bank  of  the  United  States*  Under  these  circumstances, 
the  Supreme  Court  of  Alabama  hold  this  language: 

^The  proof  shows  that  the  place  of  payment  ceased 
to  exist  previous  to  the  maturity  of  the  note;  the 
office  of  discount  and  deposit,  being  sold  to  the  Bank 
of  Mobile,  and  this  latter  institution,  the  agent  of 
the  Bank  of  the  United  States.  This  being  the  case, 
it  was  impossible  fblr  the  holder  to  haye  presented  the 
note  for  payment  on  the  day  it  became  due;  and  there 
was  no  necessity,  as  we  have  seen,  to  have  deposited 
with  the  Cashier  at  an  earlier  period.*' 

Certainly,  if  the  holder  was  excused  from  making  a 
demand  of  the  note,  in  that  case,  at  the  place 
where,  by  the  contract,  it  was  to  be  presented,  Apperson 
was  excused  from  making  any  demand  at  the  Branch 
Bank   at  Memphis. 

But,  it  is  now  insisted,  on  the  application  for  a  re* 
hearing,  that  Apperson  should  have  given  notice  to 
Bynum  of  the  circumstances,  or  the  fact  that  made  it 
impracticable  for  him  to  present  the  note  at  the  Bank, 
and  that  this  would  have  been  sufficient,  and  was  the 
only  and  correct  mode  of  proceeding,  to  hold  him 
bound    on    his  contract    as    indorser.      We  have    been 
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shown  no  aathoritj  for  this  coarse  as  being  the  only 
one  necessary  or  proper  in  such  a  case.  The  arga- 
ment  comes  to  this:  Apperson  was  excused  from  pre- 
senting the  note  for  payment  at  the  Bank  in  Memphis, 
because  the  Bank  had  ceased  to  exist.  No  present- 
ment at  any  place  was  necessary.  He  was  not  bound 
to  present  the  note  to  Lundy;  and,  therefore,  his  de- 
mand of  Lundy,  and  giying  Bynum  notice  of  that  de- 
mand discharged  Bynum,  because  no  demand  at  all  was 
necessary,  but  simply,  a  notice  should  have  been  giyen 
Bynum  that  he,  Apperson,  could  make  no  demand  at 
the  place  of  payment;  in  the  absence  of  which  notice, 
Bynum  was  discharged. 

We  cannot  assent  to  the  position  or  the  force  of  the 
reasoning. 

When  we  consider  the  object  of  making  the  demand, 
it  seems  to  us  that,  if  the  demand  cannot  be  made  at 
the  place  where  the  note  is  payable,  if  any  demand  at 
•U  were  neoewary,  where  it  bec«ne  impracticable  to 
make  the  demand  at  the  place  where  the  note  was  pay- 
able, thatj  aUhough  the  holder  may  not  be  bound  to 
make  demand  of  the  maker,  in  person,  it  is  the  next 
best  thing  that  can  be  done;  and  that,  whether  the 
holder  is  bound  to  make  such  presentation  to  the  ma- 
ker or  not,  yet,  that  if  he  does  it,  and  immediately 
notifies  the  indorser  of  the  fact,  it  will  be  sufficient; 
certainly,  we  think  as  sufficient  as  if  he  notified  the  in- 
dorser that  he  had  not  made  any  presentment  or  de- 
mand; even  though  he  embodied'  in  the  notice  to  the 
endorser,  the  reasons  for  his  failure  and  inability  to 
present  the  note  at  the   place  where  it  was  payable. 
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If  no  place  of  payment  was  specified  in  the  note, 
presentment  might  be  made  to  the  acceptor  or  maker 
himself;  and  it  is  difficult  to  see  why,  if  this  is  snf* 
ficient  in  the  case  of  a  note  payable,  generally,  a  de- 
mand of  the  maker,  (if  a  demand  at  all  were  neces- 
sary,) where  a  note  payable  at  a  particular  place  can* 
not  be  presented  at  that  place,  would  not  be  good  if 
presented  to  the  maker  and  notice  daly  given  to 
the  indorser.  By  the  contract,  the  indorser  under- 
takes, if  the  note  is  not  paid  upon  presentment  at  ma- 
turity, and  notice  is  duly  given,  he,  the  indorser,  will 
pay  the  note.  Now,  in  this  case,  the  note  was  not 
paid  at  maturity,  and  could  not  be  presented  at  the 
place  where  payable,  and  as  a  matter  of  course,  no  no- 
tice could  be  given  of  a  presentment  being  made,  that 
Cimld  not  be  made.  Is  the  indorser  discharged?  Cer- 
tainly not.  In  a  case  where  there  is  no  person  on 
whom  demand  can  be  made,  the  indorser  is  liable  with- 
out presentment;  and  for  a  reason  equally  as  strong, 
he  would  be  held  liable,  where  the  place  at  which  the 
note  is  payable  had  ceased  to  exist,  and  the  holder 
presented  the  note  to  the  maker,  and  gave  due  notice, 
of  the  presentment,  and  of  the  failure  of  the  maker  to 
pay. 

In  giving  the  notice  to  the  maker,  the  holder  may 
be  doing  what  he  u  not  hound  to  do,  but  he  is  cer- 
tainly ascertaining  the  fact  that  the  note  will  not  be 
paid,  from  the  only  one  who  can  be  expected  to  pay 
the  note,  where  the  "payment  at  the  place  mentioned 
in  the  note  cannot  be  obtained;  and  this  course  and 
notice    to    the    indorser  thereof  best    subserves    the  ob- 
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jeets  of  preBentment  and  notlcei  under  the  circnmstan* 
oes.  The  holder  thus  acting,  has  done  eyen  more,  per- 
haps, than  he  was  bound  to  do,  in  endeavoring  to  have 
the  note  paid,  by  giving  the  maker  an  opportunity  to 
pay  it  before  looking  to  the  indorser;  and  the  indor- 
ser,  getting  timely  notice  of  the  presentment  to  the 
ilukker  and  refusal  of  payment,  can  set  about  to  secure 
himself  in  regard  to  his  liability  on  the  note. 

But  it  is  urged  that  the  endorser,  seeing  from  the 
notice  that  demand  was  not  made  at  the  place  of  pay- 
ment mentioned  in  the  note,  sees  that  he  is  discharged 
because  there  has  been  a  failure  on  the  part  of  the 
indorsee  or  holder  to  comply  with  his  part  of  the  coi^ 
tract,  u  e.y  of  performing  a  condition  precedent  to  the 
indorser's  liability,  which  we  haye  seen  was  impos. 
sible.  I  think  that  the  question  whether  he  is  dis- 
charged is  not  for  the  indorser  to  determine;  though 
he  may  come  to  a  conclusion  in  relation  thereto,  that 
does  not  determine  his  liability.  If  the  holder  was 
not  bound  to  make  the  presentment  at  the  place  of 
payment,  under  the  circumstances,  he  is  excused  in  the 
law,  from  making  such  presentment;  and  bringing  notice 
home  to  him  of  the  circumstances  operating  to  excuse 
such  presentment,  does  not,  and  cannot  alter  the  fad 
that  the  holder  is  excused  from  making  such  present- 
ment. 

On  the  other  point  raised  in  argument,  on  the  ap- 
plication for  a  re-hearing,  we  think  there  is  not  much 
difficulty.  We  are  satisfied  with  our  ruling,  that  Ap- 
person  on  the  one  hand,  and  Lundy  and  Bynum  on  the 
other,  sustained  the   relation   of  enemy,  so  long  as  the 
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condition  of  hostility  mentioned  in  the  Act  of  OongresB, 
of  18th  Jiilj,  I86I9  continued,  and  no  longer;  and,  if 
this  condition  of  hostility  had  ceased  on  the  25th  May, 
1865,  then  they  no  longer  sustained  that  relation. 

Can  the  courts  determine  -when  this  condition  of 
hostility  ended?  To  say  that  they  cannot,  is  to  say 
that  they  cannot  take  that  cognizance  of  events  in  the 
current  history  of  the  times,  which  has  never  been  se- 
riously questioned.  The  President's  proclamation  de- 
claring that  certain  States  and  sections,  and  the  in- 
habitants of  certain  States  and  sections,  were  no  long- 
er in  rebellion,  was  but  a  declaration  or  proclamation 
of  a  fact  which  already  existed.  There  is  a  marked 
distinction  between  the  right  to  carry  on  trade,  which 
had  been  expressly  interdicted  by  the  Act  of  CongresSi 
'until  the  President  should  issue  his  Peace  Proclama* 
tion,  and  the  fact  of  a  change  in  the  enemy-relation 
which  the  war  itself  brought  about.  Even  in  the  case 
of  particular  sections,  occupied  and  controlled  by  the 
national  authority,  as  we  have  seen,  the  former  rela- 
tion or  condition  of  the  inhabitants  of  such  section  was 
changed  by  that  occupation,  even  before  the  Peace 
Proclamation,  and  before  the  war  had  ended;  and  as 
this  occupation  extended,  the  same  result,  as  affecting 
the  citizens  of  such  occupied  sections,  followed;  and  the 
enemy  relation,  under  the  policy  of  the  Legislative  and 
Executive  Departments,  as  expounded  by  the  Supreme 
Court  of  the  United  States,  ceased.  When  the  occu- 
pation became  universal,  so  far  as  the  whole  country 
was  concerned,  and  the  organized  armies  of  the  entire 
section  lately  in    rebellion    surrendered,  it    was  a    fact 
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the  Courts  most  know  without  the  aid  of  a  public  proo- 
lamation  declaring    the  fact. 

We  may  admit  the  force  of  the  adjudications  refer- 
red to,  and  the  general  principles  laid  down  in  the  case 
of  the  United  States  vs.  129  Packages,  2  Amer.  Law 
Register,  419,  decided  in  September,  1862,  concerning 
the  power  of  the  political  departments  of  the  govern- 
ment  to  decide  when  war  has  commenced  and  ended, 
and  the  force  of  the  general  doctrine  that  the  courts 
must  follow  the  decision  of  the  political  power.  These 
are  earnestly  relied  on  in  argument  by  the  counsel  for 
defendant  in  error;  but  we  think  it  a  sufficient  answer 
to  all  this,  to  refer  again  to  the  doctrine  of  the  enemy 
relation,  as  expounded  by  the  Supreme  Court  of  the 
United  States  in  1864,  in  the  Venice,  which  is  found  on 
page  277  of  2  Wallace,  and  which  has  not  been  over- 
turned in  any  subsequent  adjudications  of  that  high 
tribunal. 


Caruthebs  &  Wright  v9.  John  Harbbrt. 


1.  KoTABiss  PiTBLio.  OertifieiUe  qf  noiiee  prima  facie  evidence  of  ike 
fact  In  actions  against  the  drawer  or  indorser  of  a  bill  of  ex- 
change, or  any  negotiable  paper  protested  for  non-acceptance  or 
non-payment,  the  Notary' e  eertifieate^  either  in  or  on  the  protest,  that 
he  gave  notice  of  the  dishonor  of  the  paper  to  the  drawer  or  indorser, 
shall  be  prima  faeie  evidence  of  the  fact  of  such  notice. 


APRIL  TERM,  1868.  868 

Gamthen  A  Wright  m.  John  Harbert 

2.  Samk.  PrumHpiUm  maif  be  r$buUeiL  Burtkm  qf  frarf  on  drftndamL 
A  Notary  Public  is  a  public  officer,  and  when  he  certifies  that  he  haa 
done  a  public  act,  it  must  be  presumed  that  he  has  done  it  correctly, 
(unless  some  statute  or  rule  requires  a  particular  mode,)  until  the 
contrary  appears.  This  presumption  may  be  rebutted,  but  the  bur- 
then of  proof  is  upon  the  defendant. 

8.  Cm€  m  jvdgmmi.  The  Notary,  in  his  certificate,  states  that  he  had 
delivered  a  written  notice  of  the  protest  '*to  each  John  P.  Caruthers 
and  Marcus  J.  Wright,  and  left  the  same  at  their  respective  offices." 
Held,  that  this  statement  of  the  Notary  may  be  rebutted  by  the  d^ 
fendant,  by  showing  that,  at  the  time  the  notice  is  said  to  have  been 
left  at  his  office,  plaintiff  in  error  had  no  office  in  the  City  of  Mem- 
phis. 


FROM    MEMPHIS. 


This  cause  was    submitted    to  a   jury  at  the 


Term,  1867,  of  the  Common  Law  Court  for  the  City 
of  Memphis,  who  found  in  favor  of  the  plaintiff.  There 
was  a  judgment,  and  an  appeal  by  Caruthers,  Judge 
Thomas  G.  Smith,  presiding. 

Caruthebs  &  Randolph,  for  Caruthers. 
EsTis  &  Jaoeson,  for  defendant  in  error. 

Harbison,  J.,  delivered  the  opinion  of  the  Court. 

There  are  two  questions  presented  for  our  determi- 
nation in  this  cause. 

First,  Was  notice  given  to  the  indorser,  Caruthers, 
sufficient  to  charge  him? 

Second,  Was  the  defendant  in  error,  the  holder  of 
the  note,  barred  from  maintaining  his  action  on  one  of 
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the  notes  which  matured  <m  the  4th  day  of  Febroarj, 
1859,  six  years  haying  expired  before  the  adoption  of 
the  amendments  to  the  Oonstitation,  on  the  22d  of  Feb- 
ruary, 1865? 

Payment  was  demanded  of  the  maker  of  the  notes, 
on  the  day  they  respectiyely  fell  dae,  and  was  refused; 
and  on  the  same  day,  as  it  appears  from  the  certificate 
of  the  Notary  Public,  he  ^^directed  a  written  notice  of 
Ae  above  instrument  of  protest  to  each,  John  P.  Caruth- 
ers  and  Marcus  J.  Wright,  and  left  the  same  at  their 
respective  offices." 

The  certificate  on  the  protest  on  each  note,  is  in 
precisely  the  same  words,  except  the  date  stated  as  the 
date  on  which  the  notices  were  directed  and  left,  the 
4th  of  February,  1859  and  the  3d  of  September,  1859; 
that  being  the  .  date  at  which  the  notes  respectively  fell 
due. 

At  the  several  dates  when  the  notes  fell  due,  and 
when  the  Notary's  certificates  stated  that  the  notices 
were  given  the  indorser,  John  P.  Caruthers  was  Judge 
and  Chancellor  of  the  Common  Law  and  Chancery  Court 
of  the  City  of  Memphis.  The  discharge  of  his  duties 
as  Judge  and  Chancellor,  required  nearly  all  his  time. 
He  was  usually  to  be  found  at  the  court-house.  He 
had  no  residence,  no  family,  no  office  at  which  he  per- 
formed any  publicly  known  business.  He  had  two  rooms 
on  the  third  story,  of  a  building  known  as  the  Blythe 
Building,  in  the  City  of  Memphis,  in  which  he  had  his 
library,  or  a  portion  of  it,  and  in  which  he  lodged. 
He  boarded  a  part  of  the  time  during  his  judgeship,  at 
the  Gayoso    House,  a  public  hotel,  and  perhaps  a  part 
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of  the  time  at  other  hotels  of  the  city.  Before  he 
went  upon  the  bench,  in  1854,  he  had  an  office  in  the 
eity  in  which  he  transacted  his  business,  which  was 
that  of  a  Lawyer;  but  after  he  went  upon  the  bench, 
he  discontinued  his  said  office, « and  had  only  the  rooms 
mentioned.  In  these  rooms  he  was  usually  to  be  found 
when  not  employed  in  the  court-house  or  elsewhere. 
The  witnesses  state,  that«  if  they  had  occasion  to  find 
him  on  business,  and  had  no  knowledge  that  he  was 
elsewhere,  that  they  should  have  gone  to  the  rooms 
mentioned,  to  find  him ;  and  that  they  had  been  in  these 
rooms  for  the  purpose  of  having  him  transact  official 
business,  granting  fiats  on  bills  for  injunctions,  etc.;  and 
that  there  had  never  beeii  any  offices  in  the  third  story 
of  the  building  mentioned,  at  which  any  one  had  trans- 
acted his  ordinary  business. 

The  Court,  (the  late  Hon.  Thomas  G.  Smith,  presiding,) 
instructed  the  jury:  ^^That,  if  they  believed  from  the 
evidence,  that  the  defendant  had  an  office  at  which  he 
had  transacted  his  ordinary  business,  and  that  the  no- 
tices of  the  non-payment  of  the  notes  were  left  at  his 
office  on  the  day  of  the  protests  respectively,  they  would 
find  for  the  plaintiff;  and  in  determining  whether  the 
defendant,  Caruthers,  had  such  an  office  at  which  he  so 
transacted  his  ordinary  business,  the  jury  would  exclude 
from  their  consideration,  the  fact  that  he  was  usually 
discharging  his  official  duties  in  the  court-house,  and 
confine  themselves  to  the  enquiry  as  to  whether  he  had 
a  known  place  at  which  he  transacted  his  ordinary 
business." 
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The  Oonrt  refused  to  charge  the  jury,  at  the  request 
of  defendants,  that  the  notice,  in  order  to  charge  the 
defendants,  should  have  been  left  with  some  one  at  the 
defendant's  office,  or  it  should  be  shown  that  no  one 
was  found  there,  upon  tl^e  proper  enquiry,  to  receive  it. 
To  these  instructions,  and  the  refdsal  to  giye  those  asked 
to  be  given,  the  plaintiff  in  error  excepted  at  the  time. 

We  think  there  was  error  in  the  charge  of  the 
Court,  but  none  in  his  refusal  to  charge  the  law  as 
asked  for  by  plaintiff  in  error. 

He  charged  the  jury,  as  we  have  seen,  that,  '^if 
they  believed  from  the  evidence,  that  defendant  had 
an  office  at  which  he  had  transacted  his  ordinary  bus- 
iness,  etc."  * 

We  think,  in  view  of  the  particular  question  raised 
by  the  proof,  as  to  whether  the  office  at  which  he 
had  at  one  time  transacted  his  business,  was  or  was 
not  his  place  of  business  at  the  time  the  notice  was 
given,  the  charge  that  if  defendant  had  an  office  at 
which  he  has  transacted  his  business,  etc.,  was  erro- 
neous and  calculated  to  mislead. 

The  usual  way  of  showing  that  notice  was  delivered 
or  sent  to  the  indorser,  is  by  the  certificate  of  the 
Notary,  and  the  defendant  in  error  in  this  cause,  re- 
lies exclusively  upon  the  Notarial  certificate,  to  show 
that  the  notice  was  duly  given. 

Our  Act  of  1820,  ch.  25,  sec.  4,  continued  in  sees. 
1800  and  1801  of  the  Code  of  Tennessee,  is,  that, 
^'In  an  action  against  the  drawer  or  indorser  of  a 
bill  of  exchange,  or  any  negotiable  paper  protested 
for    non-acceptance,  or    non-payment,  the   Notary's  cer- 
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tificate,  either  in  or  on  the  protest,  that  he  gaye 
notice  of  the  dishonor  of  the  paper,  to  the  drawer  or 
indonier,  shall  be  prima  facie  evidence  of  the  fact  of 
such  notice." 

This,  as  was  said  in  GoUaday,  Cheatham  k  Co.  v*. 
The  Bank  of  the  Union,  was  done  to  save  the  parties 
from  the  expense  of  taking  a  deposition,  and  the  loss 
of  rights  by  the  accident  of  death.  In  that  case,  re* 
ported  in  2  Head,  57,  the  effect  of  the  Notary's  cer- 
tificate in  or  on  the  protest,  was  considered.  The 
only  proof  of  notice  in  that  case,  was  the  certificate 
of  the  Notary  in  the  body  of  the  protest,  to-wit:  **I 
then  notified  the  drawers  and  indorsers." 

In  that  case,  it  was  held,  that  it  was  not  neces- 
sary for  the  Notary  to  state  all  the  particulars  nec- 
essary to  make  ont  a  good  legal  notice,  ander  the 
law  merchant,  as  the  Act  of  Assembly  did  not  express- 
ly require  it.  That  the  Notary  is  a  public  officer, 
and  when  he  certifies  that  he  has  done  an  official  act, 
it  must  be  presumed  that  he  has  done  it  correctly, 
unless  some  statute  or  rule  requires  a  particular  mode, 
until  the  contrary  appears.  That  it  is  only  made 
prima  facie  evidence.  The  presumption  might  be  re- 
butted, and  the  burden  of  proving  the  contrary  was 
upon  the  defendant,    (the  indorser.) 

Now,  as  we  have  seen,  the  only  proof  of  notice  to 
Caruthers,  is  the  certificate  of  the  Notary,  that  he 
had  delivered  a  written  notice  of  the  protest,  ^'to 
each,  John  P.  Caruthers  and  Marcus  J.  Wright,  and 
left  the  same  at  their  respective  offices." 

This  was  prima  facie  evidence   of  the  fact    that    the 
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Notary  did  deliver  the  notice  to  the  plaintiff  in  error, 
and  left  the  same  at  his  office,  for  so  it  is  stated; 
and  although  the  Notary,  under  the  ruling  in  Golla- 
day,  Cheatham  &  Co.  vs.  Bank  of  the  Onion,  (which 
we  do  not  feel  inclined  to  disturb,)  was  not  bound  to 
state  all  the  particulars  necessary  to  make  out  a 
good  legal  notice,  under  the  law  merchant,  yet,  this 
prima  facie  evidence,  this  presumption  in  favor  of  the 
correctness  of  the  statement  made  by  the  Notary,  may 
be  rebutted  by  the  plaintiff  in  error,  who  might  show^ 
either  that  the  statements  therein  were  in  point  of 
fact,  untrue,  or  that  such  facts  did  in  reality  ezist^ 
as  would  make  the  notice  insufficient. 

Can  it    be    said    that    the    certificate    of    a    Notary, 
that  he  left  the    notice    at    the  office    of    the    plaintiff 
in  error,   was  sufficient,  when  the /plaintiff    in  error    in. 
rebutting  the  presumption  of  the  correctness   of  the   fact 
stated  by  the  Notary,   as    he   has    a    right    to    do,    has 
shown  that,  at  the  time  the  notice  was  stated  to  have  been 
left  at  his  office,  the  plaintiff  in  error,    had  no    office  in 
Memphis ;    that   he   had  discontinued   his   office  after  he 
went  upon  the  bench  in   1854?      It  would  be    an   utter 
absurdity  to  say,  that,  because  the  plaintiff  in  error  occu- 
pied an  office,  which  was   his  place  of  business,  being  the 
place  where  he  had  transacted  his   business   as   a  lawyer 
in  1854,  that  that  particular   house  or   room   would  still 
be  his    office,  when  he  had    discontinued   it   as   his  office, 
five  years  before.       He   was,   as   he  had   been,  at  least 
from    1854,   a  prominent   man    in    Memphis;    occupying 
a  position  which   would  give  him  notoriety.       The   pro<^ 
shows  that  he   was  engaged  in  the  court-house,  discharg- 
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ing  his  duties  as  Judge  and  Chancellor^  nearly  all  the 
time.  He  was  usually  found  there;  and  we  cannot 
believe  that,  if  anything  like  the  enquiries  or  dili- 
gence, which  the  law  requires,  had  been  made,  there 
would  have  been  any  difficulty  in  giving  him  the 
notice,  in  person  or  at  his  residence ;  and  there  was 
in  this  a  want  of  that  diligence  which  the  law  requires. 
He  had  no  place  of  business,  such  as  comes  within 
the  definition  given  in  the  law  text  books,  or  in  the 
Bank  of  Columbia  v$.  Lawrence,  1  Peters,  582.  In 
fact,  the  proof  clearly  shows  that  he  had  no  place  of 
business,  being  engaged  nearly  aU  the  time,  in  the  court 
room,  sitting  as  Judge  and  Chancellor,  and  having 
lodgings,  at  which  though  he  had  his  library,  he  trans- 
acted no  business,  as  we  must  infer  from  the  proof, 
except  now  and  then  when  these  lodgings,  which  were 
in  the  third  story  of  a  building  in  the  city,  were  in- 
vaded by  a  complainant  in  an  attachment  or  injunct- 
ion bill,   who  wanted  a  fiat* 

But,  it  is  insisted,  the  fact  that  the  office  at  which 
the  notice  in  this  case  was  left,  was  his  place  of 
business,  was  passed  upon  by  the  jury,  and  we  should 
not  review  it,  even  if  the  question  was  a  pure  ques- 
tion of  *fact.  We  would  feel  inclined  to  hesitate  in 
the  face  of  the  proof  in  this  case,  to  regard  the  find- 
ing of  the  jury  as  conclusive,  especially  where  there 
was  probable  error  in  the  charge  of  the  Court.  If 
His  Honor  in  the  Court  below,  had  charged  the  jury 
that  they  should  determine  from  the  evidence,  whether 
the  plaintiff  in    error,   at  the  time   of    the  maturity    of 

the    note,    had   or    had    not    a    place    of   business,    and 
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whether  the  notice  was  left  at  such  place  of  businesB, 
even  then  the  queBtion  might  have  i>een  a  mixed 
question  of  law  and  fact;  for,  says  Judge  Story,  in 
his  work  on  Promissory  Notes,  sec.  818,  ''what  consti- 
tutes the  domicil  or  place  of  business  of  the  party 
entitled  to  notice,  is,  in  many  cases,  a  mixed  question 
of  law  and  fact." 

The  Court  below,  should,  we  think,  have  instructed 
the  jury  as  to  what  in  law  it  took  to  constitute  a 
place  of  business,  and  left  the  jury  to  determine  the 
question  of  fact  under  his  instructions,  instead  of  in- 
structing them  in  a  way  that  assumed,  that  if  he  had 
an  office  at  which  he  had  transacted  his  ordinary  "bus- 
iness, and  the  notices  were  left  there  on  the  day  of 
the  protest,  that  they  should  find  for  the  plaintiff;  and 
instead  of  cutting  off  all  enqu'ry  by  the  jury  as  to 
how  long  he  was  daily  engaged  in  the  court  room  as 
Judge,  especially,  as  in  relation  to  the  last  named 
matter,  the  proof  may  have  shown  a  state  of  facts  ex- 
cluding the  hypothesis,  that  he  could  have  been  at 
any  place  of  business  within  business  hours,  or  that  he 
had  any  place  of  business.  At  any  rate,  we  deem  it 
proper,  and  safer  to   remand  the  cause  for   a  new   trial. 

And  it  is  not  necessary  to  decide  now,  tiie  second 
question  made  here  by  the  plaintiff  in  error.  The  ques- 
tion is  one  of  very  great  importance,  and  is  to  be 
argued   in  other   causes  now  pending  in  this  Court. 

Reverse  the  judgment,  and  remand  the  cause  for  a 
new   trial. 


Smith,  Judge,    dissented. 
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1.  JtTDOimrT  BT  OoNsnrr.     Oaimot  be  $«t  amde  except  for  fraud,  and  hjf 

original  hill.  When  a  judgment,  or  decree,  is  made  by  consent  of 
coansel,  there  lies  not  an  appeal  or  rehearing,  though  the  party  did 
not  really  giTe  his  consent,  but  his  remedy  is  against  his  counsel. 
But  if  such  decree  was  obtained  by  fraud  or  eomn,  the  party  may  be 
relieved  against  it,  not  by  a  petition,  rehearing,  or  appeal,  but  by  an 
original  bill,  in  the  nature  of  a  bill  of  review. 

2.  Sams.     When  by  eontent  ofoxi  unauthoriged  AUomey,  may  he  eet  aeide  by 

showing  merite  and  no  want  of  diligence,  A  Judgment  or  decree  gained 
by  consent  of  an  unauthorized  attorney,  may  be  set  aside.  But  it  is 
required  of  the  party  assailing  a  Judgment  or  decree,  on  this  ground, 
to  show  clear  merits,  free  from  fault  and  negligence,  and  to  establish 
his  right  by  cogent  and  strong  proof. 

8.  Sami:.  Right  denied  whenlaeheeu  shown.  A  party  cannot  sleep  upon 
bis  rights,  or  ii^ust  his  business  to  Attorneys,  and  without  the  least 
show  of  diligence,  come  in  years  after  the  time  at  which  he  could 
have  availed  himself  of  the  advantage  the  law  gaye  him,  and  on  that, 
set  aside  a  Judgment  or  decree  of  a  Court  of  competent  Jurisdiction. 

4.  Samk.  Aisent  qf  the  parties*  Attorney  to  a  decree  is  binding^  unless  it  is 
obtained  by  fraud.  An  Attorney  under  a  general  warrant  before 
Judgment,  may  assent  to  a  decree  in  Chancery,  which  will  be  bind- 
ing on  his  client  unless  that  assent  was  gained  by  fraud  and  imposi- 
tion; and  in  such  a  case,  a  Court  of  Equity  will  set  it  aside. 


FROM    HAin^rOOP. 


Respondents,   at  the  '  Term,    1867,    demnrred 

to  complainants'  bill.  The  Court  overrnled  the  demur- 
rer, from  which  complainants  appealed.  Chancellor 
John    L.   Williamson,  presiding. 

Haynbs  b  Folk,  for  complainants. 
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Bains  and  Blage,  and  E.  J.  Bjbad,  for  respon- 
dents. 

MiLLlGANy  J.y  deliyered  the  opinion  of  the  Court. 

This  is  a  bill  filed  in  the  Chancery  Court  of  Hay- 
wood County,  to  impeach  and  annul  a  decree  obtained 
by  fraud  and  imposition.  The  bill  was  demurred  to, 
and  the  Chancellor  oyerruled  the  demurrer,  and  the 
cause    is  brought    to   this  Court,  by  appeal. 

The  decree  complained  of,  appears  to  have  been 
entered  by  consent  of  the  parties;  and  the  ground  of 
fraud  and  imposition  allege^  in  the  bill,  is,  that  the 
complainants,  at  the  time  of  entering  the  decree,  had 
no  council  in  Court,  authorized  to  give  their  consent 
thereto. 

The  bill  exhibits  the  decree,  and  sets  out  the  pro- 
ceedings in  Court,  which  lead  to  it  with  great  partic- 
ularity, in  which  it  appears  one  Daniel  Cherry  died 
in  1848,  leaving  his  last  Will  and  testament,  in  which 
he  named  Norman  L.  and  Calvin  W.  Cherry — ^his  sons 
as  his  executors,  who  afterwards  qualified  and  entered 
upon  the  ^execution  of  the  truBt  imposed  by  the  Will. 
The  estate  was  large,  and  consisted  of  real  and  per- 
sonal  property.  The  complainants  in  this  bill,  are 
the  grand  children  of  the  testator,  (their  mother  hay- 
ing died  before  the  testator,)  and  claim  under  the  22d 
and'28d  clauses  of  the  Will,  an  equal  share  with  the 
testator's  children. 

Some  time  after  the  lapse  of  two  years  from  the 
qualification  of  the  executors,  the  complainants,  together 
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with  their  other  brothers  and  sisten  who  were  all  at 
that  time  minors,  though  their  father  and  next  friend, 
E.  R«  Jones,  filed  their  bill  in  the  Chanoery  Goort 
of  Haywood  County,  against  the  execntors  and  other 
deyisees  and  legatees,  for  an  account  and  construction 
of  the  clauses  of  the  Will,  under  which  they  claim  an 
interest  in  the  estate.  The  defendants  answered  and  the 
cause  was  heard  by  the  Chancellor  in  1850,  who  deter- 
mined that  the  complainants  were  entitled,  under  the  22d 
clause  of  their  ancestor's  Will,  to  take  as  a  class  of  per- 
sons; from  which  the  complainants  prosecuted  an  appeal 
to  this  Court,  when  the  decree  of  the  Chancellor  was  re- 
versed, and  the  complainants,  and  their  brothers  and 
sisters,  were  held  entitled  under  the  Will,  to  take  per 
cnqnta^  and  not  per  etirpee;  and  the  cause  was  re* 
manded  to  be  proceeded  in  according  to  the  decision  of 
this  Court. 

In  1867,  as  it  appears,  the  complainants  filed  an 
amended  and  supplemental  bill,  alleging  new  matter, 
and  bringing  other  parties,  who  had  acquired  an  in- 
terest since  the    original  bill  was  filed  for  reviyor,   etc. 

An  account  was  ordered  to  be  taken  by  a  special 
commissioner,  who,  it  seems,  took  the  account,  which 
for  su£5cient  reason  was  set  aside,  and  the  Master  di- 
rected to  re-cast  the  account,  who  reported  that 
the  sum  of  9144,882.49,  assets,  had  come  in  the  hands 
of  the  executors,  which  was  subject  to  a  credit  of 
$54,164.55,    an    account  of  yarious  insolvencies,  etc. 

The  Master's  report  was  made  to  the  August  Term, 
1860,  and  remained  without  exceptions,  or  other  action 
taken   in  the  cause,    so   far  as    this    bill    discloses    the 
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faotSy  until  the  29th  of  August,  1866,  when  the  death 
of  Nonnan  T.,  and  Calyin  W.  Cherry,  the  ezeouton 
of  the  testOitor,  was  suggested  and  admitted  by  the  de- 
fendant's solicitors,  and  the  cause  revived  by  consent, 
against  Benjamin  Williamson,  Jr.,  administrator  of  Cal- 
vin W.  Cherry,  deceased,  and  Sarah  A.  Cherry,  ad- 
ministratrix of  Norman  T.  Cherry,  former  executors  of 
the    testator,  Daniel  Cherry,  deceased. 

After  the  revivor,  the  decree  in  question  was  en- 
tered, as  it  appears  upon  its  face,  and  also  from  the 
averments  in  the  bill,  ^^by  consent  of  parties,"  which 
constitutes  the  fraud  complained  of,    in  this  bill. 

The  Master's  report  by  this  decree,  was  confirmed 
without  exceptions.  And  the  bill  charges  that  the 
credits  allowed  the  executors,  were  falsely  and  fraudu- 
lently allowed,  without  sufScient  proof,  and  falsely  and 
fraudulently  admitted  in  the  decrees,  without  the 
presence  of  their  Attorney,  or  any  one  else  authorised 
to   admit,  or  consent  to  the  same. 

The  executors  were  held  liable  for  (25,804,  which 
it  is  alleged  in  the  bill  was  superinduced  by  the  man- 
agement, fraud,  connivance,  of  Benjamin  W.  Williamson, 
administrator  of  Calvin  W.  Cherry,  deceased,  when  he 
knew  the  decree  should,  under  a  proper  account  be 
more  than  $40,000  beyond  the  sum  for  which  it  was 
rendered. 

In  relation  to  the  complainant's  solicitors,  it  is  pro- 
per to  remark,  that  the  following  language  is  employed 
in  the  bill : 

^<  Complainants  show  that  one  of  your  complainants, 
Norman   C.    Jones,    had    retained    Edward    M.    Yerger 
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Esq.,  as  solicitor  for  himself,  and  your  complainant 
Henry  A.  Jones;  and  that  the  father  of  complainant, 
Edward  R.  Jones,  as  next  friend  of  said  minors,  re- 
tained Thomas  G.,  and  William  M.  Smith  Esq'rs,  as 
solicitors   for    said  minors." 

They  further  add,  that  ^'complainants  show  that  the 
interest  of  said  minors,  not  being  adverse,  they  expected 
Mr.  Terger,  and  so  employed  him,  to  act  as  their  solici- 
tor, with  the  Messrs.  Smith,  in  the  conduct  of  said 
suit,  to    a  final    decree." 

Mr.  Yerger,  as  it « appears,  was  not  present  at  the 
rendition  of  the  decree,  and  consequently  gave  no  con- 
sent thereto.  It  is  alleged  he  had  no  knowledge  of  its 
existence  until  after  it  was  rendered,  and  all  power  is 
denied  in  the  bill  to  him  or  any  one  else,  to  assent 
thereto. 

It  further  appears,  from  the  bill,  that,  at  the  time 
of  the  rendition  of  the  decree,  and  long  before,  the  com- 
plainants were  absent  from  the  State;  and  as  soon  as 
they  learned  of  its  rendition,  they  promptly  repudiated 
it;  and  now  claim  to  have  it  set  aside,  and  the  parties 
thereto,  placed  back  in  the  same  position  in  which  they 
stood   before  it  was  pronounced. 

The  power  of  a  Court  of  Chancery  invoked  in  this 
case,  is  seldom  called  into  requisition;  but  there  is  no 
head  of  equity  jurisdiction,  more  firmly  established  than 
the  power  of  a  Court  of  Chancery,  to  grant  relief 
against  a  former  decree,  where  the  same  has  been  ob- 
tained by  fraud  and  imposition;  for  these  will  infect 
judgments  at  law  and  decrees  of  all  Courts;  but  they 
annul   the    whole    in    the    consideration    of    Courts    of 
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Equity.  Bat  this  must  be  done  by  an  original  bill  in 
the  nature  of  a  bill  of  review;  and  there  ie,  says 
Judge  Story,  ^^no  instance  of  its  being  done  by  peti- 
tion." This  kind  of  a  bill  may  be  filed  without  leave 
of  the  Court  being  first  obtained  for  the  purpose;  for 
the  fraud,  used  in  obtaining  the  decree^  being  the  prin- 
cipal point  in  issue,  and  being  necessary  to  be  estab* 
lished  by  proof  before  the  propriety  of  the  decree  can 
be  investigated:  Metford's  Gh.  Pld.,  by  MauUan,  6th 
Amer.  ed.,  112,  118;  Story's  Eq.  Pld.,  sec.  426  and 
note  1. 

Such  a  bill  must  state  the  decree,  and  the  proceed- 
ings  which  lead  to  it,  with  the  circumstances  of  fraud, 
or  whatever  the  ground  may  be,  on  which  it  is  im- 
peached: Metford's  Ch.  Pld.,  same  ed.  114;  Story 
eq.    Pld.,  sec.    428. 

It  lies  to  impeach  a  decree  obtained  by  consent, 
when  the  consent  has  been  obtained  by  fraud:  Met- 
ford  Ch.  Pld.,  same  ed.,  118,  114.  Lord  Hardwick 
says  in  Bradish  v$.  Oee,  1  Ambler's  Ch.  B.,  229, 
^^When  a  decree  is  made  by  consent  of  counsel,  there 
lies  not  an  appeal  or  re-hearing,  though  the  party 
did  not  really  give  his  consent;  but  his  remedy  is 
against  his  counsel;  but  if  such  decree  was  by  fraud 
and  eoviny  the  party  may  be  relieved  against  it^  not 
by  re-hearing  or  appeal,  but  by  original   bill." 

To  the  same  efiect  is  the  case  of  French  w.  Short- 
well,  5  John.  Ch.  Bep.,  555-671.  In  that  case 
Chancellor  Kent,  in  delivering  the  judgment  of  the 
Court,  says:  -^^There  can  be  no  doubt  of  the  settled 
doctrine,  that  a  decree  by    consent,    is    binding,    unless 
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procured  by  fraud;  and  in  such  a  case,  the  party 
may  be  relieved  against  it,  by  original  bill." 

But  how  far  a  decree  or  judgment  gained  by  the 
consent  of  an  unauthorised  attorney,  would  bind  the 
party  against  whom  it  was  rendered,  is  a  question  of 
no  little  diflSculty  and  conflict  of  authority.  It  is 
certain,  howeyer,  that  the  rigor  of  the  ancient  doctrine 
of  the  English  Courts,  on  this  subject,  has  been  in 
this  country,  and  also  in  England,  somewhat  softened 
in    more  moderen  times. 

Formerly  it  was  held  in  England,  ^^when  an  attorney 
takes  upon  himself  to  appear,  the  Court  looks  no 
further,  but  proceeds  as  if  the  attorney  had  sufficient 
authority,  and  leaves  the  party  to  his  action  against 
him:     1   Salkeld,   86. 

But  this  rule,  as  it  seems,  was  so  far  modified  after* 
wards,  as  to  give  relief  when  the  attorney  was  ^'not 
responsible,  or  suspicious;  for  otherwise  the  defendant 
has  no  remedy,  and  any  one  may  be  undone  by  that 
means:"     1   Salkeld,   88. 

The  rule  was  still  more  relaxed,  if  not  altogether 
overthrown,  in  the  case  of  Robinson  v$.  Eaton,  1  Term 
B.,  62,  when  Lord  Mansfield  held  that  a  former  judg- 
ment obtained  by  an  unauthorised  attorney,  upon  which 
the  money  recovered  was  paid  into  Court,  and  then 
over  to  the  attorney,  was  no  bar  to  another  action 
brought  by  the  plaintifl*  against  the  defendant,  for  the 
same  cause  of  action.  The  ground  of  this  decision 
seems  to  have  been,  that  the  attorney  who  prosecuted 
the  first  suit,  in  the  plaintiff's  name,  had  no  authority 
for  doing   so. 
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Other  English  cases  seem  to  recognise  a  distinction 
in  oases  of  an  nnauthorized  appearance,  between  cases 
when  process  has  been  served,  and  when  it  has  not. 
If  it  is  said  the  process  has  been  served  and  the 
plaintiff  be  innocent  of  any  fraud,  or  collusion,  and  the 
attorney  is  responsible,  the  party  for  whom  the  attor* 
ney  appeared  is  confined  to  his  remedy  against  him: 
Bailey  v9.  Backland,    1  Exch.,    (1  Wells,   H.  &  (}.,)  1. 

But  in  this  country,  in  the  case  of  Denton  vt. 
Noyes,  6  John.  B.,  800,  which  was  a  judgment  by 
confession,  after  the  writ  had  been  sued  out,  but  be- 
fore service  by  an  unauthorized  attorney,  it  was  held, 
(Kent  delivering  the  opinion,)  that,  ^^if  the  attorney  had 
acted  without  authority,  the  defendant  has  his  remedy 
against  him;  but  the  judgment  is  still  regular,  and 
the  appearance  entered  by  the  attorney  without  war- 
rant, is  good  appearance  as  to  the  Court:  Citing,  1 
Keble,  89 ;  1  Salk.,  86 ;  Comyer's  Digest,  Tit.,  Attor- 
ney, B.,  7.  ^^This  rule  of  law,"  says  the  Chancellor, 
'though  perfectly  well  settled,  would  oftentimes,  be 
unjust  in  its  operation,  if  it  was  not  so  restrained  as 
to  save  the  party  who  may  be  affected  by  it,  from 
injury.  It  was,  therefore,  wisely  laid  down  by  the  E* 
B.,  in  the  time  of  Lord  Holt,  1  Salk.,  88,  that,  ''if 
an  attorney  for  the  defendant  be  not  responsible,  or 
perfectly  competent  to  answer  to  his  assumed  cliant, 
they  would  relieve  the  party  against  the  judgment,  for 
otherwise  a  defendant  might  be  undone."  ''I  am  wil- 
ling," continues  the  learned  Judge,  'Ho  go  further, 
and  in  every  such  case,  to  let  the  defendant  in  to  a 
defense  to  the  suit.      To  carry  our  interference  beyond 


APRIL  TERM,  1868.  879 

H.  and  K.  Jones  v$  B.  W.  Williamson,  Jr.,    Adm'r,  et  als 

this  point,  would  be  forgetting  that  there  is  another 
party  in  the  case,  equally  entitled  to  our  protection." 
See  also  Gaillard  V9*    Smart,     6  Con.   R.,    885. 

But,  in  a  still  later  case,  in  the  Supreme  Court  of 
the  United  States,  it  was  held,  (without  here  attempt- 
ing to  go  into  the  facts  of  that  case,)  that  an  aig)ear- 
ance  of  counsel  through  inadvertance,  and  without 
fraud,  to  the'  prejudice  of  the  party,  subjects  the 
counsel  to  damages.  /^But  this,"  says  the  Court, 
^^would  not  sufficiently  protect  the  rights  of  the  defen- 
dant. He  is  not  bound  by  the  proceedings,  and  there 
is  no  other  principle  which  can  afford  him  adequate 
protection,"  The  judgment  in  this  case,  was  held  a 
nullity,  and  consequently  insufficient  to  authorize  the 
seizure  and  sale  of  property  under  it:  Shelton  V9. 
Tiffin,    6  Howard's  B.,   163. 

Without  attempting  to  reconcile  the  apparent  con- 
flict in  the  cases  cited,  it  is  clear,  that  much  sanctity 
must  be  attached  to  the  records  of  courts,  and  great 
consideration  given  to  the  appearance  of  counsel  in  a 
cause.  He  is  an  officer  of  the  Court,  who,  by  his  li- 
cense, granted  in  this  State  by  two  Judges,  is  recom- 
mended to  the  public  confidence,  and  it  is  not  pre- 
sumed he  will  betray  that  confidence;  and  if  the  oppo- 
site party  who  has  concerns  with  an  attorney,  in  the 
business  of  a  suit,  is  bound  always  at  his  peril,  to 
look  beyond  the  attorney  to  his  authority,  it  would  be 
productive  of  great  public  inconvenience.  It  is  not 
usual  for  an  attorney  to  require  a  written  warrant  from 
his  client.  The  mere  fact  of  his  appearance  is  always 
deemed    enough    for  the    opposite    party,   and    for    the 
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Coart;  and  if  his  aothoritj  be  doabted,  angler  our 
prsetice,  the  attorney,  on  motion,  may  be  required  to 
show  it.  Bat,  if  his  client's  denial  of  authority  is  to 
vacate  all  the  proceedings  of  the  cause  in  which  he 
appeared,  the  consequences  would  be  mischievous,  in- 
deed: Denton  va.  Noyes,  6  John.,  801;  Oorham  tw. 
Gale,  7  Cow.,  789. 

[But,  while  all  this  is  clear,  it  is  equally  clear,  upon 
principle  and  authority,  that  a  judgment  or  decree 
gained  by  the  consent  of  an  unauthorized  attorney,  may 
be  set  aside.  To  do  this,  however,  it  is  incumbent 
on  the  party  assailing  it,  on  the  ground  of  their  want 
of  authority  in  the  attorney,  to  appear,  to  make  out  a 
clear  and  unmixed  case,  free  from  fault  and  negligence 
on  his  part.  Public  policy  requires  this  in  view  of 
the  fact  that  it  is  easy  for  one  party,  especially  after 
the  lapse  of  time,  to  deny  the  attorney's  authority, 
and  difficult  for  the  other  party  to  show  the  authority, 
even  if  it  existed.  Hence,  it  is  a  sound  rule,  to  re- 
quire  the  party  assailing  a  judgment  or  decree  on  this 
ground,  to  show  clear  merits,  to  take  prompt  action, 
and  to  establish  his  right  by  cogent  and  strong  proof. 
But,  if  the  assent  of  an  attorney,  as  I  have  shown, 
is  gained  by  fraud  and  imposition^  ,a  Court  of  Equity 
will  interpose  to  set  aside  and  vacate  a  judgment  or 
decree  thus  obtained;  for  fraud  vitiates  every  thing  it 
touches.  Now,  in  view  of  these  principles,  can  this 
bill  be  sustained?  The  case  stands  on  demurrer,  and 
we  must  look  to  the  face  of  the  bill  for  the  grounds 
upon  which  it  must  stand  or  fall:  Story's  Equity 
Pleads.,    689. 
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On  the  ground  that  the  complainants  had  no  au- 
therised  coansel  in  Ooorty  at  the  time  the  decree  com- 
plained of  was  rendered,  it  is  sufficient  to  remark,  that 
the  bill  itself  shows  that  the  original  bill  in  this  case 
was  filed  by  the  complainants  and  their  brothers  and 
sisters,  during  their  minority,  by  their  father,  as  their 
next  friend,  and  at  that  time,  or  subsequently  thereto, 
the  Messrs.  Smith  were  retained  by  the  next  friend,  to 
conduct  the  cause.  When  these  gentlemen  first  ap- 
peared in  the  cause,  or  who,  if  any  one,  preceded  them 
as  counsel  for  complainants  during  their  minority,  does 
not  appear  in  the  bill.  The  Messrs.  Smith  are,  how- 
ever, fully  recognized  as  regularly  retained  counsel  in 
the  case  by  complainant's  father  and  next  friend  of  the 
minors.  But  when  the  complainants  reached  their  ma- 
jority, and  ceased  to  prosecute  the  original  suit  by  a 
next  friend,  does  not,  except  inferentially,  appear; 
neither  does  it  appear  when  Mr.  Yerger,  their  recog- 
nized attorney,  was  retained,  or  assumed  to  act  as  their 
solicitor  in  the  cause.  But  they  do  say,  he  was  re- 
tained by  one  of  the  complainants  for  both,  and  was 
expected  to  act  with  the  Messrs.  Smith  in  the  conduct 
of  the  cause  to  a  fiiwtl  decree.  The  bill  is  silent  as 
to  the  counsel  who  conducted  the  cause  for  the  com- 
plainants during  their  majority;  and  also,  as  to  the 
time  when  such  counsel  was  discharged  or  ceased  to 
act  in  the  cause,  after  the  complainants  became  §ui 
juriSy  and  capable  of  conducting  the  suit  without  the 
intervention  of  a  next  friend. 

The  conclusion  is,  therefore,  irresistably  forced  upon 
us  under    a   fair    and  reasonable    interpretation    of    the 
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bill,  that  the  Messrs.  Smith  were,  in  contemplation  of 
law,  the  counsel  of  complainants,  and  as  such,  clothed 
with  all  the  ordinary  powers  of  attorneys,  to  act  for 
their  clients  at  the  time  the  decree  complained  of  was 
entered. 

The  fact  that  Mr.  Yerger  was  associated  with  them, 
did  not,  of  itself,  sever  the  relation  of  client  and  attor- 
ney, which  theretofore  existed  between  them,  or  operate 
to  diminish  their  authority  to  represent  the  complain- 
ants on  the  final  hearing  of  the   original  cause. 

Treating  this  case  as  resting  on  the  ground  that  the 
decree  was  obtained  by  the  consent  of  an  unauthorized 
attorney,  the  bill  cannot  be  maintained  for  other  reas- 
ons. It  must  be  admitted  that  the  injury  complained 
of  resulted  from  the  confirmation  of  the  Master's  report. 
It  appears  to  have  been  made  to  the  August  Term, 
1860,  and  no  exceptions  were  ever  filed  to  it.  In  the 
bill  it  is  assumed  that  the  war  intervened  and  closed 
the  courts;  but  as  a  historical  fact,  it  is  known  that 
the  Courts  were  not  closed  in  this  State  until  after 
at  least  two  terms  of  the  Court  had  passed,  from  the 
filing  of  the  Master's  report  in  August,  1860.  So 
under  the  rule  before  stated,  th^ere  is  not,  in  this  case, 
the  diligence  and  prompt  action  necessary  to  bring  the 
case  within  its  provisions.  The  fact  that  the  com- 
plainants did  not  hear  of  the  final  decree  for  some 
time  after  it  was  passed,  is  no  allegation  that  they 
did  not  know  of  the  Master's  report,  or  reason  for  not 
excepting  to  it  in  time.  A  party  cannot  sleep  on 
his  rights,  or  intrust  his  business  to  attorneys,  and  with- 
out the  least  show  of    diligence    come    in,    years    after 
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the  time  at  which  he  oonld  have  availed  himself  of  the 
advantage  the  law  gave  him,  and  on  that  ground  set 
aside  a  judgment  or  decree  of  a  court  of  competent  ju- 
risdiction. 

Admitting  the  Messrs.  Smith  were  the  solicitors  of 
the  complainants,  and  as  such,  had  the  right  to  ap- 
pear in  the  original  cause,  had  they  the  authority  to 
answer  to   the  decree  complained  of? 

On  this  question,  we  have  no  direct  adjudication  in 
this  State,  but  it  can  scarcely  be  doubted,  under  the 
authorities  already  cited,  as  well  as  the  cases  of  Kel- 
logg VB.  Gilbert,  10  John.  R.,  220 ;  French  v%.  Shotwell, 
5  John.  R.,  564;  Gorham  V9.  Gale,  7  Cow.  R.,  789; 
1  Bacon's  Ab.,  letter  D,  note  A,  491,  that  an  attorney 
under  a  general  warrant,  before  judgment,  may  assent 
to  a  decree  in  Chancery  which  will  be  binding  on  his 
client,  unless  that  assent  was  gained  by  fraud  and  im- 
position; and  in  such  a  case  a  Court  of  Equity  will  set 
it   aside. 

And  this  brings  us  to  the  consideration  of  the  last 
and  only  remaining  question  in  this  case;  and  that  is, 
was  the  assent  of  the  Messrs.  Smith  gained  to  the  de- 
cree complained  of,  by  fraud  and  imposition?  No  spe- 
cific acts  of  fraud  are  charged  against  them  as  solicit- 
ors. Their  offense,  in  the  light  of  the  bill,  appears  to 
have  been,  in  yielding  their  assent  to  the  decree,  with- 
out authority;  which  we  have  seen,  in  the  view  we 
have  taken  of  this  case,  was  justified  by  their  general 
warrant  as  attorneys.  The  case,  therefore,  stands  on 
this  point,  stripped  of  every  ground  of  equity,  unless  it 
had  been    specifically  charged    that  their    a%%ent  to   the 
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decree  had  been  gained  by  frand  and  imposition,  -which 
we  do  not  understand  has  been  done. 

On  the  whole  case,  we  are  satisfied  this  bill  cannot 
be  maintained;  and  we  therefore  reyerse  the  decree  of 
the  Chancellor  oyerroling  the  demurrer,  and  dismiss  the 
bill. 


J.  J.  Pole,  Adm'r,   vs.  Thb  Heirs  of  A.  Plbbqb  et  dl. 


FuBCHASEBS  OF  Slaybs  AT  Mabtbb*8  Salb.  Report  of  tale  not  con- 
firmed b^ore  emancipation,  PurekoBtr  bound  for  the  value  qf  the 
alave^  A  purchaser  of  personal  property,  (slaves,)  at  the  sale  of  the 
Clerk  and  Master,  who  executes  his  notes  for  the  property  bid  off, 
and  takes  possession  of  the  slaves,  and  holds  possession  of  them  until 
they  were  emancipated,  must  bear  the  loss,  and  is  liable  for  the 
amount  bid  for  the  slaves,  although  the  report  of  the  sale  made  by 
the  Clerk  and  Master  was  not  confirmed  until  after  the  emancipa- 
tion of  the  slaves. 


FROM  HARDEMAN. 

At  the  September  Term,  1866,  the  Chancellor  refused 
to  confirm  the  report  of  the  Olerk  and  Master,  of  the 
sale  of  slaves  made  by  order  of  the  Oonrt,  in  Febm- 
arjy  1861,  and  directed  that  the  notes  executed  to  the 
Master,  be  delivered ,  up  and  canceUed.  Complainants 
appealed.      Chancellor  John  W.  Harris,  presiding. 
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John  G.  Humphbibs  and  Pulliam,  for  Polk. 
John  L.  T.  Snkbd  and  Fxntbib,  for  repondents. 

MiLLiGAN,  J.,  deliyered.the  opinion  of  the  Court. 


This  is  an  application  in  the  Chancery  Court  at  Bol- 
iyar,  by  the  administrator,  with  the  Will  annexed,  of 
Archer  Pledge,  deceased,  to  sell  certain  lands  and  slaves 
belonging  to  the  estate,  for  the  payment  of  debts.  All 
the  intermediate  steps  necessary  to  a  yalid  sale,  appear 
to  have  been  regular.  The  proper  interlocutory  orders 
and  accounts  were  taken,  and  the  sale  of  the  lands  and 
negroes  ordered  by  the  Chancellor  at  the  February 
Term,  1861.  The  slaves  were  directed  to  be  sold  on 
a  credit  of  twelve  months,  and  the  lands  at  one  and 
two  years,  with  bonds  and  security  for  the  payment  of 
the  purchase  money. 

Under  this  order,  the  Master  proceeded,  on  the  28th 
of  March,  1861,  to  sell,  as  directed  in  the  order  of  Feb- 
ruary, 1861,  and  struck  off  and  sold,  the  lands  to  vari- 
ous purchasers,  who  are  not  complaining  in  this  Court. 
Six  of  the  negroes  were  sold  to  the  defendants,  Pul- 
liam  &  Falls,  at  $5,231;  one  to  John  A.  Pledge,  at 
$1,008;  and  one  to  R.  M.  Crow,  at  $1,641.  At  the 
date  of  the  sale,  the  slaves  were  delivered  to  the  sev- 
eral purchasers,  and  their  notes  respectively,  taken,  with 
security  for  the  purchase  money,  due  and  payable  at 
twelve  months  from  date. 
^  It  further  appears,  that  the  Master,  shortly  after  the 

sale,  and  before  the  next  term  of  the  Court,  made  out 
25 
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and  filed  his  report  of  Bale  with  the  papers  in  the  caose; 
but  the  war  interyened,  and  the  Court  at  Bolivar  was 
suspended  nntil  after  its  close,  in  1865.  In  the  mean- 
time,  the  report  of  sale,  with  other  papers  in  the  cause, 
were  lost,  or  unavoidably  destroyed. 

At  the  September  Term,  1866,  the  complainant  asked 
and  obtained  leave  to  supply  the  report  of  sale.  A 
substantial  copy,  under  the  proper  orders  of  Court,  was 
produced,  and  without  serious  objection,  substituted  for 
the  6riginal.  And  thereupon,  a  motion  was  made  for 
its  confirmation,  and  an  order  for  the  payment  of  the 
purchase  money  due   on  the  sale  of  the  slaves. 

This  application  was  opposed  by  the  purchasers,  on 
the  ground  that  the  Master's  report  of  sale  had  not 
been  confirmed,  and  the  title  thereto,  vested;  and  that 
no  title,  since  the  emancipation  of  the  slaves  in  this 
State  in  1865,   could  now  be  vested  in  the  purchasers. 

The  Court  refused  to  confirm  the  sale  as  to  the  slaves, 
and  directed  the  notes  given  therefor  to  be  delivered 
up  and  cancelled;  from  which  the  complainant  appealed 
in  error,  to  thia  Court. 

The  single  question  presented  in  this  state  of  the 
record,  is,  at  whose  risk  the  slaves  sold  by  the  Master 
were,  between  the  sale  and  delivery  of  the  slaves  and 
the  time  of  confirmation  of  the  report  of  sale?  This 
is  a  question,  which,  at  the  present  time,  is  of  no  little 
importance,  both  in  its  practical  results  to  suitors,  and 
its  consequences  upon  judicial  sales.  The  English  mode 
of  conducting  sales  in  the  Master's  office,  is  so  different 
from  our  practice,  that  but  slight  analogies  can  be 
drawn  from  that  source.    There  the  sale  has  the  attri- 
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bates  of  %  private  sale.  The  Master  gives  notice,  re- 
ceives the  bids,  and  reports  the  highest  bidder;  and  if 
his  report  be  confirmed,  the  title  is  examined  and  the 
conveyance  prepared;  the  whole  proceeding  is  in  fieriy 
until  the  final  settlement  of  the  title.  *^Bat/'  says  Chan- 
cellor Kent,  in  the  4th  vol.  of  his  Commentaries,  192, 
^^ith  ns  the  sale  at  public  auction  is  ordinarily  a  valid 
and  binding  contract,  as  soon  as  the  hammer  is  down. 
The  Master  sells  at  public  auction,  on  due  notice,  and 
the  purchaser  becomes  entitled  to  a  deed,  unless  there 
be  fraud,  mistake,  or  some  occurrence,  or  some  special 
circumstances,  affording,  as  in  other  cases,  a  proper 
ground  for   equitable  relief." 

But  this  rule  is  more  directly  applicable  to  sales  of 
real  estate;  and  it  has  not,  to  the  full  Extent,  been 
sanctioned  by  this  Court.  In  the  case  of  Smith  &  Co. 
V9.  Sloan,  11  Hum.,  278,  and  also,  in  Owen  vs.  Owen, 
5  Hum.,  885,  and  perhaps  others,  this  Court  held,  that 
notwithstanding  it  did  not  regard  a  Master's  sale  as 
complete  until  after  the  confirmation  of  his  report  of 
sale,  yet,  it  refused  to  recognize  the  doctrine,  that  the 
^'Chancellor  had  no  power  to  set  aside  the  sale,  except 
upon  grounds  that  would  authorize  a  Court  of  Chancery 
to  set  aside  a  private  sale." 

This  general  doctrine  has,  in  a  number  of  reported 
cases,  been  repeatedly  recognized  by  this  Court,  and  it 
has  become  too  firmly  established  as  a  rule  of  law  in 
this  State,  now  to  be  disturbed.  But  few  of  our  re- 
ported cases  present  the  precise  point  raised  in  this 
record.  Here,  the  property  sold  was  personal  property, 
and  the    possession    delivered  to  the  purchasers  on  the 
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day  of  Bale,  The  property,  as  such,  was  rendered 
valueless  before  the  confirmation  of  the  report  of  sale, 
by  the  exercise  of  the  sovereign  power  of  the  people, 
in  amending  the  Constitution  of  the  State,  whereby 
slavery  was  abolished*  Now,  upon  whom  must  the  loss 
fall?  As  a  general  rule,  the  loss  follows  the  owner- 
ship; and  in  view  of  this  rule,  this  Court,  in  the  case 
of  Graves,  Comm'r,  etc.,  v%.  Keaton  et  al.y  8\Cold.,  8, 
held  in  a  case  somewhat  similar  to  this  case,  that  the 
loss  must  be  borne  by  the  parties  in  whom  the  owner- 
ship was  found  to  exist  at  the  time  of  the  loss,  or 
.destruction  of  the  property.  But  in  this  case,  it  does 
not  appear,  in  the  opinion  of  the  Court,  that  the  prop- 
erty sold,  was  delivered.  But,  without  now  attempting 
to  determine^  what  difference  the  sale  of  personal  prop- 
erty without  delivery,  would  make  upon  the  validity  of 
the  contract,  we  feel  bound  to  hold,  upon  the  authority 
of  the  cases  of  Butler  v%.  Coward,  Meigs'  R.,  22-27, 
and  Newman  and  Wife  v%.  Fred.  Sloan,  MSS.,  (which 
is  appended  to  this  opinion,)  that  in  this  case  the  loss 
must  fall  upon  the  purchasers.  These  cases  are  author- 
itative, and  directly  upon  the  point  raised  in  this  record; 
while  the  case  of  Graves,  Comm'r,  etc.,  v%.  Keaton  et  al.y 
is  not,  in  all  respects,  like  the  case  now  under  consid- 
eration; and  in  its  decision,  the  above  cited  cases  do 
not  appear  to  have  been  presented  to  the   Court. 

But,  aside  from  the  authority  of  our  predecessors, 
it  seems  to  us,  to  hold  otherwise  would  be  to  give 
no  effect  whatever,  to  a  Master's  sale  before  confir- 
mation, and  leave  it  wholly  within  the  power  of  the 
Chancellor,    to   re-open  the  biddings,    or    set    aside    the 
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sale  at  his  disoretioiiy  without  more.  This  has  never 
been  regarded  as  the  rule  in  oases  of  Ghanoerj  sales; 
and  if  adopted  now,  would  tend  greatly  to  depreciate 
the  yalue   of  such  sales,  and  deter  bidders* 

The  sale,  it  is  true,  is  not  complete,  until  the  re- 
port is  confirmed;  nor  can  the  purchaser  be  com- 
pelled, before  confirmation,  to  complete  his  purchase; 
and  vice  versa^  he  can  not  compel  its  completion  by 
a  conveyance  until  after  confirmation :  Childress  vs. 
Hart,  2  Swan,  487.  But,  in  this  case,  the  purchasers 
had  complied  with  the  terms  of  the  sale,  by  executing 
their  notes,  and  elected  at  the  date  of  the  sale,  to  re- 
ceive the  slaves  purchased  by  them;  and  they  have 
continued  to  hold  and  use  them  as  their  own,  as  we 
infer  from  the  record,  from  the  date  of  the  sale  in 
March,  1851,  until  they  were  emancipated  in  February, 
1865.  The  risk  was  voluntarily  assumed  by  them. 
They  have  had  the  use  and  benefit  of  the  property 
sold,  and  have  now  no  power  to  return  the  slaves  re- 
ceived by  them;   and  must   therefore  bear   the  loss. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
a  decree  entered  here  according  to  this  opinion. 

[Note. — The  Reporter  will  publish  the  opinion  in 
the  case  of  J,  E.  Newman  and  Wife  V8.  Fred  Sloan, 
MSS;    herewith  filed,   as  part  of    this   opinion. 

MlLLieAN.] 
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J.  E.    Nbwmah  and  Wifb  vs.  Fbbd  Sloan  et  ais. 

By  the  Court. 

We  tHink  the  Ohanoellor  gaye  the  proper  decree  in 
this  case,  and  the  siCme  will  be  affirmed,  and  the 
costs  divided.  We  are  satisfied  this  slave,  when  %old 
by  the  Clerk  and  Master,  labored  under  no  mental 
unsoundness  ;  bnt  it  is  conceded,  and  the  proof  shows 
he  was  at  the  time,  and  had  been  long  before,  greatly 
lessened  in  value  by  a  dangerous  rupture,  which  we 
are  convinced  at  the  time  of  the  petitioner,  Boyd's 
purchase,  not  only  he,  but  all  the  parties,  were  ig- 
norant of,  and  that,  therefore,  the  sale  is  not  affected 
with  any  fraud ;  the  parties,  as  to  this  unsoundness, 
having  acted  in  good  faith,  and  under  the  mistaken 
belief  that  the  slave  was  sound. 

The  Chancellor  held,  that,  to  tne  extent  the  rupture 
lessened  the  value  of  the  slave,  the  purchase  money 
should  be  abated,  and  referred  it  to  the  Master  to 
report  the  amount.  This  relief  was,  directly  sanctioned 
by  the  case  of  Pearson  v%.  Johnson,  Administrator,  2 
Sneed,  580-4.  But,  inasmuch  as  the  slave  has  de- 
stroyed himself  after  Boyd  had  purchased  him  and 
had  taken  possession,  it  was  not  in  his  power  to  re- 
store him  to  the  owners ;  and  therefore,  the  contract 
could  not  be   rescinded. 

As  to  the  other  question,  at  whose  risk  this  slave 
was,  between  the  sale  of  the  Master  and  its  confirma- 
tion  by  the  Court,     we  are    aware  of    no    case    invol- 
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ving  the  sale  of  personal  estate^  in  which  it  has  been 
directly  and  aathoritativelj  decided,  that  the  casualties 
which  may  befall  the  property,  between  the  sale  and 
confirmation,  most  be  borne  by  the  original  owners,  and 
not  the  purchaser:  Butler  vs.  Conord,  Meigs*  Bep., 
22-27,  is  an  authority  directly  to  the  contrary  of  this, 
and  shows  that  this  slave,  after  the  Master's  sale,  was 
at  the  risk  of  Boyd,  the  purchaser;  and  to  hold  otherwise 
would,  it  seems  to  us,  be  to  give  no  effect  whatever,  to 
the  sale,  and  must  lead  to  great  uncertainty  and  confu- 
sion, and  operate  injuriously  upon  sales  of  this  character. 

If  we  remember  aright,  this  Court  decided  the  very 
question  at  Knoxville,  where  the  slave  labored  under  a 
total  defect;  and  died  between  the  sale  and  confirmation. 

A  delivery  has  never  been  considered  essential  in  a 
sale  of  persouftl  estate,  to  put  the  property  at  the  risk 
of  the  purchaser.  But,  if  material  here,  we  are  satis- 
fied from  the  proof,  that  this  slave  was  delivered  to 
Boyd  the  purchaser,  and  received,  and  held  by  him  as 
his  property,  at  the  time  of  his  solf-de<jtruction ;  and 
that  nothing  had  transpired  between  him  and  the  Clerk 
and  Master  to  relieve  him  from  the  consequences  of  his 
purchase. 


892  BROWNSVILLE: 


Kinsey  ei  al.  v§,  McDearmoxii  Adm>,  et  aU, 


EiNSBY  et  al.   v$.    McDbabmon  Adh'b,  et  aU. 

1.  SuKETiXfl.     When  they  innure  to  the  berufit  qf  the  creditore.    An  ixr- 

demnity  or  collatteral  security  given  by  the  debtor  to  his  security, 
innures  to  the  benefit  of  the  creditors,  who  may  file  a  bill  to  subject 
it  in  equity,  without  first  obtaining  a  judgment  at  law;  and  it  does 
not  change  the  rule,  whether  the  principal  acted  on  the  credit  of 
such  security  or  indemnity  in  the  first  instance  or  not,  or  even  knew 
of  its  existence. 

2.  SuBBOGATiox.     Power  qf  Chancery  Oourt9f  over  properly  pledged  to 

eecurity  or  prineipiU,  In  cases  of  subrogation,  a  Court  of  Kquity 
exercises  paramount  control;  and  if  property  is  pledg^  to  either  the 
principal  or  security,  though  not  the  person  seeking  to  change  it, 
it  may  be  reached  by  substitution,  and  the  right  of  the  parties  set- 
tled in  one  suit,  without  the  expense  or  delay  of  two. 

8.  Case  in  Judqmknt.  Taliaferro  executed  three  notes  to  Kinsey,  pay- 
able the  22d  December,  1860-1-2,  with  Alexander,  as  security.  On  the 
same  day,  Taliaferro  executed  to  Alexander,  the  following  paper. 
'*I  agree  that  said  Alexander  shall  have  a  lien  to  hold  himself  as  s^ 
curity  aforesaid,  on  the  tract  of  438  acres,  sold  by  him  to  me,  and 
called  the  Thomas.  Place;  a  title  bond  to  which  I  hold;  and  that  he 
shall  not  be  bound  to  make  a  deed  to  the  same  until  the  aforesaid 
notes  are  fully  discharged,  etc."  In  October,  thereafter,  Alexander 
executed  to  Taliaferro  a  deed  in  fee  simple,  which  was  duly  registered 
Alexander  retaining  the  agreement  which  was  not  registered.  Held, 
that  this  agreement  created  a  substantive  and  valid  lien  on  the  land, 
which  was  not  removed  by  the  execution  of  the  deed,  which  a  Oourt 
of  Equity  would  inforce. 

4.  Unreffistered  offreemente  will  not  prevail  againet  Ortditot' »  lien.  An  un- 
registered agreement  would  not  prevail  against  creditors  of  the  ven- 
dor who  have  acquired  a  lien  upon  the  land,  with  or  without  notice, 
eitber  by  judgment  or  any  other  mode,  before  complainant  had,  by 
bill,  asserted  his  lien. 

6.  Lien  fixed  in  the  life  qf  insolvent  deeeaeed^  wili  be  et\foreedin  a  Ckmrt  of 
Equity.  A  lien  acquired  and  fixed  in  the  lifetime  of  a  deceased  in- 
solvent, which  is  capable  of  being  enforced  in  a  Court  of  Equity,  may 
be  asserted  after  the  death  of  such  insolvent ;  and  it  is  immaterial 
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how  such  lien  was  created,  bo,  it  is  a  fixed,  subsisting  and  valid 
charge  upon  the  estate;  or  whether  it  might  have  been  defeated  by 
the  superior  diligence  of  other  creditors. 


FROM   GIBSON. 


There  was  a  decree  in  this  cause^  for  the  complain- 
ant,  at  the   Term,    ISST,  from  which    respondents 

appealed.      Chancellor  John  L.   Williamson,   presiding. 

Spibes  Hill    &  Bains,  for  Einsej  etal. 

M.  L.  Jones,  for  McDearmon,  Adm'r,  et  aL 

Milliqan,  J.,  deliyered  the  opinion  of  the  Ooort. 

The  questions  submitted  in  this  case  arise  on  the 
following  state  of  facts:  Taliaferro,  in  his  life  time,  on 
the  27th  of  January,  1860,  executed  to  the  complain- 
ant, Einsey,  his  three  several  promissory  notes,  each  for 
the  sum  of  $2,000,  due  and  payable  respectively,  on  the 
25th  of  December,  1860-1-2,  with  the  defendant,  D. 
y.  Alexander,  as  his  security,  on  each  note.  On  the 
same  day  on  which  the  notes  were  signed  by  Alexan- 
der, Taliaferro  executed  and  delivered  to  him  an  in- 
strument in  writing,  in  which  he  recites  the  execution 
of  said  notes,  and  the  fact  that  Alexander  is  his  secu- 
rity thereon,  and  then  proceeds:  "  In  consideration  where- 
of, I  agree  that  said  Alexander  shall  have  a  lien  to 
hold  himself  as  security  aforesaid,  on  the  tract  of  488 
acres,  sold  by  him  to  me,  and  called  the  Thomas  Place, 
a  title  bond  to  which  I  hold;  and  that  he  shall  not  be 
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bound  to  make  a  deed  to  the  same  antil  the  aforesaid 
notes  are  fully  discharged,  or  satisfactorily  arranged. 
Witness   my  hand  and  seal. 

"John  A.  Taliapbrro." 

In  October  thereafter,  1860,  Alexander  executed  to 
Taliaferro  a  deed  in  fee,  for  the  land,  which  was  duly 
acknowledged  and  registered  in  the  Register's  office  of 
Gibson  County. 

In  1865,  Taliaferro  died  intestate,  and  letters  of 
administration  were  granted  on  his  estate  to  the  de- 
fendant, James  A.  McDearmon;  who,  in  January,  1866, 
filed  his  bill  against  the  heirs  and  creditors  of  the  in- 
testate, to  wind  up  the  estate  under  the  insolvent  laws. 
Subsequent  investigations  show  the  estate  to  be  largely 
insolvent;  and  in  /September  following,  the  plaintiff  in 
this  proceeding,  filed  his  petition  or  bill,  in  the  nature 
of  a  cross-bill,  praying  to  be  made  a  party  defendant 
to  the  original  insolvent  bill,  and  asking  to  be  substi- 
tuted to  the  rights  of  Alexander  under  the  alleged 
mortgage  executed  by  Taliaferro  to  Alexander,  on  the 
488  acres  of  land  sold  by  the    former  to  the  latter. 

In  this  petition,  it  is  alleged  that  the  three  notes 
in  controversy  are  unpaid  to  the  petitioner,  and  that 
both  Alexander's  and  Taliaferro's  estates  are  insolvent; 
and  that  the  execution  of  the  deed  from  Alexander  to 
Taliaferro  was  superinduced  by  the  fraudulent  represent 
tations  of  the  latter. 

There  is  no  proof  of  actual  fraud ;  and  the  whole 
ease  turns  upon  the  effect  to  be  given  to  the  written 
instrument,  called  in  the  record  a  ^^ortgage." 

At  the  time  of  the  execution  of  the    mortgage,  so« 
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called,  the  legal  title  to  the  land  subseqaentlj  con- 
▼eyed  to  Taliaferro,  was  in  Alexander.  And  in  such 
case,  the  vendor  is  presumed  to  have  retained  the  title 
to  secure  the  payment  of  the  pnrchase  money;  and  by 
the  terms  of  the  writing  in  question,  on  the  day  upon 
which  Alexander  signed  the  notes  of  Taliaferro  as  secu- 
rity,  the  liability  of  the  former,  by  the  agreement  of 
the  parties,  was  placed  upon  the  same  footing  with 
reference  to  the  land  contracted  to  be  conyeyed,  upon 
which  the  purchase  money  stood.  Taliaferro  held  Alex- 
ander's bond  for  title,  and  Alexander  retained  the  le- 
gal title,  both  to  secure  himself  in  the  payment  of  the 
purchase  money,  and  to  indemnify  himself  against  loss 
on  account  of  his  suretyship  upon  the  notes. 

In  this  state  of  the  case,  under  the  principles  of 
Green  et  aL  vs.  Demos  et  a2.,  10  Hum.,  871,  the  par- 
ties stood  to  each  other  somewhat  in  the  relation  of 
mortgagor  and  mortgagee.  The  land  was  bound  for 
the  payment  of  the  purchase  money,  and  also  to  in- 
demnify Alexander  against  loss,  as  the  security  of  Tal- 
iaferro, on  their  notes,  amounting  in  the  aggregate,  to 
$6,000.  How  effective  the  security  thus  taken  might 
have  been,  had  nothing  been  paid  on  the  land  contract, 
is  not  necessary  now  to  be  enquired  into.  It  was,  nev- 
ertheless a  collateral  security,  given  in  trust  by  the  prin- 
cipal debtor,  for  the  benefit  of  his  security  on  the  notes 
executed  to  the  complainant;  and  cet^^rii  partiius,  in  a 
Court  of  Equity  entered  to  his  benefit. 

The  law  is  well  settled,  that  an  indemnity  or  coUal^ 
ral  security,  given  by  a  debtor  to  his  security,  inures  to 
the  benefit  of  the  creditor,  who  may  file  a  bill  to  subject 
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it  in  equity  without  first  obtaining  a  judgment  at  law ; 
and  it  makes  no  difference  whether  the  principal  acted 
on  the  credit  of  such  security  or  indemnity  in  the  first 
instance,  or  not,  or  eyer  knew  of  its  existence:  Breedlove 
v$.  Stump  &  Co.,  3  Yer.,  257-277;  Moses  vs.  Murga- 
troyd,  1  John.  Ch.  B.,  118-129;  Phillips  vi.  Thompson, 
2  Johns.  Gh.  B.,  418;  Shepherd  vs.  McEvers,  4  John. 
Ch.  B.,  185. 

Under  the  doctrine  of  subrogation,  a  Court  of  Equity 
exercises  paramount  control  for  the  purposes  of  justice 
and  conyenience,  in  respect  to  the  relation  of  principal 
and  sureties;  and  if  property  is  pledged  to  either  the 
principal  or  a  surety,  though  not  the  person  seeking  to 
charge  it,  it  may  be  reached  by  substitution,  and  the 
rights  of  the  parties  settled  in  one  suit  without  the  har- 
rassment  of  two:  1st  Leading  Cases  in  Equity,  Hare  and 
Wallace's  Notes,  163,  164. 

But,  admitting  this  doctrine,  it  is  insisted  that  the 
subsequent  execution  of  the  deed  by  Alexander,  waived 
all  his  rights  under  the  so-called  mortgage,  and  subjected 
the  land  to  the  general  creditors. 

Treating  this  case  as  a  question  between  vendor  and 
vendee  merely,  the  execution  of  the  deed,  would  materi- 
ally change  the  relations  of  the  parties,  prior  to  the 
execution  of  the  deed;  as  we  have  seen,  relations  anal- 
ogous to  those  of  mortgagor  and  mortgagee  existed  be- 
tween them;  but,^  after  the  conveyance,  that  relation 
ceased  to  exist  altogether,  or  only  exbted,  if  at  all,  in 
ihp  most  remote  and  qualified  form.  The  vendor  after 
the  conveyance,  has  no  specific  lien  on  the  land  for  the 
purchase  money,  until  a  bill  has  been  filed  to   enforce  it. 
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He  has  nothing  more  than  a  mere  equity,  capable  of 
acquiring  the  force  and  efficacy  of  a  lien  nnder  certain 
eircumstances,  in  the  event  of  the  non-payment  of  the 
purchase  money.  It  is  the  creation  of  a  Court  of 
Equity,  and  rests  upon  the  principle,  ^Hhat  a  person 
haying  got  the  estate  of  another,  shall  not,  as  between 
them,  keep  it  and  not  pay  the  consideration  money:" 
Mackreth   v».  Simmons,    15  Yes.,  829. 

But,  when  this  equity  of  the  vendor  is  fully  recog- 
nized in  a  Court  of  Chancery,  and  will  be  sustained 
against  the  vendor,  and  all  claiming  through  and  in 
privity  with  him,  and  also  against  volunteers  and  pur- 
chasers with  notice,  it  cannot  prevail  against  creditors 
of  the  vendee,  who  have  subsequently  acquired  a  lien 
upon  the  estate,  whether  with  or  without  notice,  either 
by  judgment,  or  in  any  other  mode,  before  a  bill  has 
been  filed  by  a  vendor  to  assert  his  lien:  Green  vb* 
Demos,  10  Hum.,  871. 

But  allowing  the  principle  contended  for  to  be  cor- 
rect, it  is  wholly  inapplicable  to  the  present  case.  The 
question  presented,  is  not  a  question  between  vendor  and 
vendee,  nor  is  it  a  question  involving  the  vendor's  lien. 
The  exact  nature  and  legal  e£fect  of  the  agreement  be- 
tween Alexander  and  Taliaferro,  creating  a  lien  on  the 
land  sold,  seems  not  to  be  well  defined  in  any  book  to 
which  we  have  had  access;  yet,  like  a  lien  reserved  by 
contract  on  the  face  of  a  deed  of  conveyance,  it  unques- 
tionably, by  agreement  of  the  parties,  created  an  addi- 
tional and  substantive  lien  in  favor  of  the  surety  in 
the  notes,  on  the  land  covenanted  to  be  conveyed,  differ- 
ing from,  and  independant  of,  the  ordinary  vendor's  lien. 
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It  is  not  equiyalent  in  all  respeots,  to  a  mortgage,  be* 
caofle  it  does  not  assume  to  pass  the  legal  title,  or  to 
inhibit  the  vendor  from  executing  conveyance  according 
to  the  terms  of  his  bond  for  title.  True,  the  vendor 
mighty  under  the  agreement,  withhold  the  title  until  the 
notes  upon  which  he  was  security,  were  fully  paid,  or 
otherwise  satisfactorily  arranged.  The  execution  of  the 
deed  did  not  ipso  faetOj  as  between  the  vendor  and 
vendee,  defeat  the  lien  created  by  contract  upon  the 
land;  nor  does  it  appear  to  have  been  intended  to  have 
that  effect,  as  the  contract  creating  the  lien  was  re- 
tained, when  the  conveyance  was  executed  and  deliver- 
ed. It  follows  therefore,  by  necessary  logical  deduction, 
both  from  the  intendment  of  the  parties,  and  the  legal 
effect  of  the  written  instrument,  or  agreement  of  the 
parties,  that  it  created  a  substantive  and  valid  lien  on 
the  land,  which  was  not  removed,  as  between  the  par- 
ties to  the  agreement,  by  the  executor  of  the  deed,  which 
a  Court  of  Chancery  would  enforce:  Lincoln  vs.  Percell, 
2  Head,  143. 

But  the  mutual  contract,  or  agreement,  creating  the 
lien,  is  not  registered;  and,  as  a  matter  of  law,  the 
lien  created  by  it  in  favor  of  the  complainant  after  the 
execution  of  the  -deed,  could  not  be  held  to  prevail 
against  the  creditors  of  the  vendee,  who  have  subsequent- 
ly acquired  a  Uen  upon  the  land,  whether  with  or  with* 
out  notice,  either  by  judgment  or  any  other  mode,  before 
the  complainant  had,  by  bill,  in  a  Court  of  Equity  as- 
serted his  lien:      10  Hum.,   871. 

If  we  are  correct  in  this  view  of  the  case,  the  only 
remaining    inquiry  is,  as  to  the  effect  of  the  insolven 
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bill  filed  bj  the  adminbtrator  of  Taliaferro,  against  the 
heirs  and  creditors,  to  wind  up  and  distribute  the  assets 
ratably  among  the  creditors.  This  Court  held,  in  the 
case  of  Fields,  Ex'r,  vs.  The  Creditors  of  Wheatley, 
1  Sneed,  851,  that  ^Hhe  statutes  regulating  the  admin- 
istration of  insolvent  estates,  were  not  intended,  and 
could  not  be  construed,  to  affect,  in  the  remotest  degree, 
liens  acquired  in  the  lifetime  of  the  deceased  insolvent. 
They  contemplate  only  a  ratable  division  of  the  assets, 
which  by  law,  are  subject  to  the  satisfaction  of  the  gen- 
eral creditors."  And  this  opinion  has  been  approved 
since  the  adoption  of  the  Code,  in  the  case  of  Winston, 
Adm'r,  etc.,  vs.  Eldridge.  In  this  case,  the  learned 
Judge  who  delivered  the  opinion  of  the  Court,  says: 
*^We  have  settled,  in  the  case  of  1  Sneed,  854,  that 
the  statutes  regulating  the  distribution  of  insolvent  es- 
tates, were  not  intended  to  affect  liens  upon  any  part 
of  the  property  of  the  estate,  acquired  and  fixed  in  the 
lifetime  of  the  deceased.  These  rights  continue  as  if 
there  had  been  no  death,  and  no  statutes  on  the  sub- 
ject, so  far  as  their  priority  of  satisfaction  is  concerned. 
The  property  on  which  the  lien  exists,  goes  into  the 
estate  encumbered  with  the  lien  debts.  Or,  more  cor- 
rectly speaking,  it  is  only  what  remains  after  the  dis- 
charge of  the  incumbrance,  that  goes  into  the.  fund  for 
distribution." 

Under  this  rule  of  law,  it  results  that  a  subsisting 
lien  acquired  and  fixed  in  the  lifetime  of  a  deceased 
insolvent,  which  is  capable  of  being  enforced  in  a  court 
of  equity  upon   the    application  of   the  party  in  whose 
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favor  it  exists,  may  be  asserted  after  the  death  of  such 
insolvent;  and  it  makes  no  difference  how  such  lien  was 
created,  so  it  is  a  fixed,  subsisting  and  valid  charge 
upon  the  estate;  or  whether  it  might  have  been  defeated 
by  the  superior  diligence  of  other  creditors. 

In  the  present  case,  we  have  seen  the  lien  was  valid 
and  subsisting  between  the  parties  creating  it;  and  the 
record  fails  to  show  that  the  creditors,  or  any  one  of 
them,  by  their  vigilance,  have  displaced  it,  or  fixed 
upon  the  land  on  which  it  was  created,  a  prior  or  su- 
perior lien.  The  land,  or  the  proceeds  thereof,  still 
belong  to  the  insolvent's  estate;  and  the  administrator's 
bill  cannot  be  held  tp  give  priority  to  any  one  of  the 
creditors,  or  in  any  respect  to  interfere  with  the  sub- 
sisting prior  lien  of  complainant.  The  complainant's 
petition,  filed  in  the  nature  of  a  cross-bill,  properly  as- 
serts his  right  as  a  creditor,  to  the  indemnity  given 
by  mutual  agreement,  by  his  principal  debtor  to  his 
surety;  and  he  may,  in  the  absence  of  all  prior  or  su- 
perior rights  of  intervening  creditors,  lawfully  enforce  it. 

Confirm  the  decree  of  the   Chancellor. 
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1.  PLSADnro  IN  Chancebt.      Plea  nf  farmer  ndi  pending.      FUa  m 

antwer.  Oertamty  reqwrtd,  A  plea  of  a  former  euit  pending^  under 
our  practice,  may  be  incorporated  in  an  answer,  without  the  neces- 
sity of  pleading  it  specially  as  matter  in  abatement;  but  when  such 
special  plea  ^  relied  on  in  the  answer,  and  such  matter  is  allowed  to 
stand  as  a  plea  merely,  all  the  certainty  required  in  such  a  plea  must 
be  contained  in  the  answer. 

2.  Ezeeuiort  peraonaUg  reapontihle  for  mia-^tppropriaiion  of  asaeti.    Under 

a  decree  settling  the  right  of  a  widow  to  certain  slaves  derised  to  her 
by  the  Will  of  her  husband,  and  moneys  arising  from  the  hire  of 
the  slaves  in  the  hands  of  the  executors  of  the  Will,  which  moneys 
were  not  paid  to  the  widow,  but  appropriated  to  other  purposes  by 
the  executors,  the  widow  is  entitled  to  recover  personally  from  the 
executors,  the  amount  of  the  decree,  and  interest  thereon  fVom  the 
date  of  the  decree,  until  paid. 


FROM    DTBIL 


The  Chancellor,  at  the  — ^—  Term,  1867,  pronounced 
a  decree  in  this  cause  for  the  complainant,  against  the 
respondents,  for  $8,541.26;  from  which  they  appealed 
to  this  Court.  Chancellor  John  L.  Williamson,  pre- 
siding. 

TuRNET,  for  complainant. 

Latta,  for  respondents. 

MiLLiGAN,   J.,   delivered  the  opinion  of  the  Court. 
26 
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In  1857,  Thomas  J.  Connell  died,  in  Djer  County, 
leaving  the  complainant,  his  widow,  and  two  daughters, 
sunriving  him.  Some  short  time  before  his  death,  he 
made  and  published  a  nunenpative  Will,  by  which  he 
assumed  to  dispose  of  a  considerable  quantity  of  his  real 
and  personal  estate*  The  Will  was  reduced  to  writing, 
proven,  and  admitted  to  record,  according  to  the  forms 
of  law;  and  the  defendants,  as  his  executors,  were  duly 
qualified  as  such,  and  assumed  the  execution  of  the 
trusts  imposed  by  the  Will. 

Sometime  after  the  qualification  of  the  executors, 
they  filed  their  bill  in  the  Chancery  Court  at  Dyers- 
burg,  for  a  construction  of  the  Will,  and  to  have  the 
duties  of  the  executors  and  rights  of  the  devisees  de- 
clared and  executed  under  it. 

The  complainant  and  other  parties  in  interest,  were 
made  parties  defendants;  and  on  the  25th  of  January, 
1860,  the  Chancellor  pronounced  a  decree  settling  the 
rights  of  the  parties  under  the  nuncupation,  and  de- 
claring that  the  complainant,  as  the  widow  of  the  tes- 
tator, was  entitled  to  one-third  in  value  of  the  slaves 
on  hand  at  the  time  they  should  be  divided,  and  their 
hire  from  the  death  of  the  testator  up  to  the  time  of 
division. 

The  decree  further  directs  an  account,  with  the  view 
of  winding  up  a  partnership  previously  existing  between 
the  testator  and  A.  G.  Furgason,  surviving  partner  of 
the  firm  of  Connell  &;  Furgason,  and  a  general  inquiry 
into  the  assets  and  liabilities  of  the  estate.  From  this 
decree  an  appeal  was  prosecuted  to  this  Court;    which, 
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ae  it  seems,  was  confirmed,  and  the  oaose  remanded  for 
forther  proceedings. 

The  acconnt  ordered  at  the  January  Term,  1860,  was 
taken,  in  which  it  appears  the  executors  had  exhausted 
the  personal  estate  in  the  payment  of  debts,  leaving  a 
considerable  liability  still  outstanding  against  the  estate, 
to  pay  which  a  portion  of  the  slaves  remaining,  after 
assigning  to  the  complainant  one*third  of  the  whole  in 
value^  and  to  other  legatees  such  of  the  slaves  as  were 
specially  devised,  were  sold,  and  the  remainder  divided 
as  directed  by  the  Will. 

The  report  of  sale  was  confirmed  without  exceptions; 
and  so  far  as  we  can  see  from  this  imperfect  record, 
the  funds  derived  from  the  sale,  applied  by  the  execu- 
tors to  the  payment  of  the  debts  of  the  estate. 

But  it  does  not  appear  in  this  record  that  the  hire 
of  the  slaves,  declared  by  the  decree  of  the  Chancellor 
and  confirmed  by  this  Court,  to  belong  to  the  complain- 
ant, was  at  any  time  included  in  the  Master's  account, 
as  a  charge  against  the  estate.  And  this  bill  is  now 
brought  as  an  original  bill,  or  rather,  a  bill  in  the 
nature  of  an  original  bill,  against  the  executors,  for  an 
account  of  the  value  of  the  hire  of  the  slaves  willed  to 
the  complainant,  from  the  death  of  the  testator,  on  the 
1st  of  February,  1867,  to  the  25th  of  January,  1860, 
the   time  of  this   division. 

The  defendants  appeared  and  put  in  a  general  de- 
murrer, which  was  overruled  by  the  Chancellor,  with 
leave  to  plead  or  answer.  Thereupon,  the  defendants 
filed  their  answer,  incorporating  in  it  the  matter  of  a 
plea  of   former  suit  depending  for  and  about  the  same 
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matter  inyolved  in  the  present  soit.  Proof  was  taken, 
and  the  cause  proceeded  in,  as  npon  the  answer  of  the 
defendants;  and  an  interlocutory  decree  made,  directing 
an  account  of  the  hire  of  the  slaves,  which  was  made 
and  confirmed  without  exceptions;  and  a  decree  pro- 
nounced against  the  defendants  in  their  individual  ca- 
pacity, for  $8,541.26. 

To  the  rendition  of  this  decree  against  the  executors, 
in  their  individual  capacity,  the  defendants  took  excep- 
tions; and  at  the  same  term,  presented  their  petition 
for  re-hearing,  which  was  allowed  by  the  Chancellor, 
and  the  decree  set  aside.  On  the  re-hearing,  the  Chan- 
cellor adhered  to  his  former  decree;  from  which  the 
defendants  have   appealed  in  error,   to  this  Court. 

Several  questions  have  been  insisted  on  in  argument, 
among  which  is  the  plea  of  former  8uit  depending ^  incor- 
porated and  relied  on  in  the  answer.  The  effect  of 
this  plea  presents  a  parliamentary  question,  which  stands 
at  the   threshhold  of  this  investigation. 

Axicording  to  the  strict  rules  of  Chancery  practice 
the  matter  of  the  plea  in  question,  if  allowable  in  this 
case,  ought  properly  to  have  been  presented  in  a  regu- 
lar and  formal  plea  of  former  8uit  depending  on  equi- 
ty; but  our  Courts,  for  many  years,  have  tolerated  a 
more  liberal  practice.  And  the  Code,  sec.  4318,  ex- 
pressly declares  that  the  defendant  may  incorporate  all 
matters  of  defense  in  his  answer,  and  is  not  required 
.to  plead  especially  in  any  case,  except  to  the  jurisdic- 
tion of  the  Courts.  This  section,  however,  has  been 
held  not  to  include  matter  in  abatement,  which  must, 
as  heretofore,  be  pleaded  specially:  Kendrick  va,  Davis, 
8  Cold.,  684. 
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But  the  plea  in  question  is,  perhaps,  neither  strictly 
matter  in  abatement,  or  in  bar,  although  generally 
classed  among  the  latter:  Story  Eq.  Pleadings,  Red- 
field's  Ed.,  sec*  785,  note  2.  It  is  in  fact,  a  ^^plea 
to  the  bUl,"  and  in  one  sense,  a  plea  in  bar,  because 
if  true,  it  puts  an  end  to  the  particular  suit  in  which 
it  is  placed;  but  in  other  particulars  not  necessary  now 
to  be  noticed,  it  is  very  unlike  a  plea  in  bar.  But, 
whatever  its  distinctive  character  may  be,  we  appre- 
hend the  matter  of  a  former  suit  depending  under  our 
practice  may  be  incorporated  in  the  answer,  without 
the  necessity  of  pleading  it  specially  as  matter  in  abate- 
ment. But,  when  such  special  matter  is  incorporated 
in  the  answer,  and  the  answer  is  in  respect  to  such 
matter  allowed  to  stand  as  a  plea  merely,  all  the  cer« 
tainty  required  in  such  a  plea,  must  be  contained  in 
the  answer :    High  v$.  Battle,   10  Yer.,   885« 

But  this  case  does  not  present  such  a  case  as  a 
plea  of  former  suit  depending  on  a  Court  of  Equity 
will  hold.  One  of  the  objects  of  this  character  of 
pleas  is,  to  avoid  the  vexation  of  two  suits  for  the 
same  subject  matter.  Such  is  not  the  case  presented 
by  this  record.  This  is  a  bill  by  one  of  the  defend- 
ants in  the  former  suit,  not  to  have  the  Will  of  the 
testator  construed,  or  the  duties  of  the  executors,  or 
rights  of  the  devisees  declared,  but  a  bill  to  carry  a 
decree  rendered  in  the  former  suit,  into  execution.  No 
suit  heretofore  has  been  brought  by  the  complainant  in 
this  bill  against  the  defendants,  who  were  the  plaintiffs 
in  the  former,  for  the  same  or  any  other  matter.  And 
they  are,  therefore,    not    twice    vexed    about    the   same 
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matter,  nor,  are  the  equities  in  both  suits  the  same. 
True,  the  general  subject  matter  of  the  first  bill  in- 
cluded the  general  purposes  of  the  second;  and  had  the 
executors  faithfully  discharged  their  duty  in  the  former^ 
there  might  have  been  no  necessity  for  the  latter.  But 
they  failed  to  do  so,  and  that  failure  created  an  equity 
in  complainant's  favor  not  existing  in  the  former  suit: 
Story's  £q.  Pleadings,   sec.  787,   note  S;  also,   789. 

The  right  to  the  hire  of  the  slaves  was  fixed  by 
the  former  decree  in  favor  of  the  complainant;  and  the 
executor  defendants,  with  full  knowledge  of  this  fact, 
received  and  wrongfully  applied  the  proceeds  of  the 
hire  to  other  objects ;  and  without  regard  to  the  com- 
plainant's rights  under  the  Will,  and  also  under  the 
decree,  proceeded  to  distribute  the  whole  estate,  which 
was   abundantly  ample  to   pay  all  its  liabilities. 

The  hire  of  the  slaves  devised  to  the  complainant 
was  an  incident  of  the  bequest  itself,  and  necessarily 
without  a  decree  of  the  Court,  passed  to  the  complain- 
ant devisee.  The  executor  defendants  had  no  authori- 
ty to  apply  the  fund  arising  from  the  hire  of  the 
slaves  to  the  payment  of  the  debts  of  the  estate,  or 
otherwise  appropriate  them  than  according  to  the  trusts 
imposed  by  the  Will.  To  do  so,  was  maia  fides^  as 
well  as  an  utter  disregard  of  the  decree  of  the  Court; 
and  in  equity,  the  defendants  are  dearly  liable  for  the 
amount  of  the  hire,  with  interest  thereon:  Draper  ei 
ah.  V9.  James,  9  Hum.,  612;  Carter  vs.  Roland,  11 
Hum.,   838;    Lowry  v9.  McOee,  8  Head,  269. 

The  fact  that  the  executors  allege  in  their  plea  and 
answer,  that  they  did   not  know  the  extent  of  the  de- 
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cree»  can  make  no  difference.  It  was  their  duty  to 
know  ity  and  if  they  failed  to  inform  themselyes,  and 
otherwise  appropriated  the  funds  than  directed  in  the 
decree,  they  are  the  less  ezcosable. 

Other  exceptions  were  taken  to  the  decree  of  the 
Chancellor,  which  we  do  not  deem  it  necessary  to  notice, 
as  they  are  more  formal    than  substantial. 

Affirm  the  decree  of  the  Chancellor. 


En.  H.  Word,  Adh'b,  vs.  Roberta  A.   Morgan,  et  ah. 

h  Wills.  Qmttruetkn  of,  Pomer  qf  Widow,  The  second  claiue  in 
John  L.  Morgan's  Will,  is  as  follows :  **I  give  and  bequeath  to  my 
beloved  wife,  Roberta  A.  Morgan,  all  my  estate,  both  real  and  per- 
sonal, to  dispose  of  and  divide  among  my  children  as  she  may  think 
best"  Held,  first,  that  the  Will  did  not  vest  in  the  Widow  an  abso. 
lute  interest  in  the  estate  of  the  testator,  but  only  a  qualified  interest 
in  the  same,  with  power  of  appointment  in  the  exercise  of  a  sound 
discretion,  to  the  children.  ^  eoond,  the  exercise  of  this  power  of 
appointment  is  a  condition  precedent  to  the  actual  enjoyment  of  the 
estate,  in  whole  or  in  part,  by  the  children,  and  no  beneficial  interest 
in  them  can  be  enjoyed  until  the  power  is  exercised. 


FROM   TIPTON. 


The  bill  waSy  at  the   Term,   1867,    dismissed 

npon  the  demurrer   of  respondents;    complainant  appeal- 
ed.   Chancellor  John    W.    Harris,  presiding. 
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Thomas  J.  Smith  and  W.  M.  Bakdolph,  for  com- 
plainant. 

Batb,  Smithel  and    Stbble,  for  respondents. 

MiLLiaANy  J.,   delivered  the  opinion   of  the  Court. 

This  is  a  bill  filed  in  the  Chancery  Court  of  Tip- 
ton county,  by  the  complainant,  as  administrator  #f 
Emmet  T.  Morgan,  deceased,  (who,  it  appears  died 
before  marriage  and  without  issue,  heavily  indebted,)  &r 
a  construction  of  the  Will  of  his  father,  John  L. 
Morgan,  and  to  subject  the  complainant's  intestate's 
interest  under  the  Will,  to  the  satisfaction  of  his 
debts. 

The  Will  is  very  short,  and  all  which  appears  to 
be   necessary  to  be  noticed,    is  in  the  following  words: 

^^I  John  L.  Morgan,  of  Covington,  Tipton  County 
Tenn.,  being  of  feeble  health,  but  of  sound  and  disposing 
mind  and  memory,  and  being  desirous  of  making  other 
and  different  dispositions  of  my  worldly  effects,  than 
that  made  by  the  laws  of  the  land,  do  make  and 
publish  this,  my  last  Will  and  testament;  hereby  re- 
voking and  making  void  all  other  Wills  by  me  made 
at  any  time. 

^^Firsty  I  commend  and  consign  my  soul  to  my 
Creator,  and  implore  the  protection  of  a  kind  Provi- 
dence upon  my  family. 

^^Secondy  I  give  and  bequeath  to  my  beloved  wife, 
Roberta  A.  Morgan,  all  of  my  estate,  both  real  and 
personal,  to  dispose  of  and  divide  among  my  children 
as  she  may  think  best." 
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The  testator  then  appoints  his  wife,  Roberta  A. 
Morgan,  the  executrix  of  his  Will,  and  clothes  her 
with  full  power  to  execute  the  same,  without  giving 
bond    as    required  by  law. 

The  executrix  qualified  under  the  Will,  and  has 
since  settled  up  and  paid  off  the  debts  of  the  estate; 
and  has  stUl  remaining  in  her  hands,  as  it  is  alleged, 
a  considerable  surplus  for  distribution  among  the 
children. 

The  estate  of  the  complainant's  intestate  is  said 
to  be  insolvent;  and  it  is  now  claimed  that  the 
widow  holds  the  whole  real  and  personal  estate  of 
the  testator,  as  a  naked  trustee,  for  the  benefit  of 
her  children,  who  have  a  vested  interest  in  it;  and 
this  bill  is  brought  to  have  the  deceased  son's  in- 
terest declared,  and  applied  to  the  benefit  of  his 
creditors. 

The  bill  was  dismissed  upon  demurrer,  and  an  ap- 
peal in  error  is  prosecuted  to  this    Court. 

The  first  question  presented,  is  to  determine  the 
nature  and  quantity  of  the  estate,  vested  by  the  Will 
in  the  testator's  widow.  On  the  one  hand,  as  we  have 
seen,  it  is  argued  that  she  has  no  beneficial  interest 
in  it,  but  holds  the  estate,  real  and  personal,  as  a 
naked  trustee,  for  the  benefit  of  the  children;  and  on 
the  other,  it  is  contended,  that  she  is  vested  with  an 
absolute  estate  in  the  whole,  or  at  least,  with  a  bene- 
ficial estate  for  life,  with  power  of  appointment,  at 
her  discretion,  limited  to  the  testator's  children. 

The  ruling  consideration  in  the  construction  of  all 
testamentary  papers,   is,  to    ascertain    the  intentions    of 
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tke  teBtator,  as  deriyed  from  the  Will  itself.  To  this 
end,  the  whole  body  of  the  Will  may  be  looked  to^ 
and  the  meaning  and  intention  of  the  testator  drawn 
from  every  part  of  it  Viewing  the  Will  in  this  light, 
it  is  scarcely  possible  for  a  moment,  to  believe  that  the 
testator  intended  to  cut  his  widow  off  from  all  partici* 
pation  in  his  estate,  and  charge  her  with  the  duties 
and  responsibilities  of  a  naked  trustee,  without  any 
beneficial  interest  in  the  estate.  Such  construction  ia 
repelled  by  the  solemn  declaration  of  the  testator  him* 
self,  in  his  prefatory  remarks  to  the  Will.  He  de- 
clares his  purpose  in  making  his  Will,  to  be,  prompted 
by  a  desire  to  make  ^^other  and  different  disposition 
of  his  worldly  effects  than  that  made  by  the  laws  of 
the  land/'  This  declaration  when  coupled  with  the 
subsequent  kindly  expressions  for  the  ''protection  of  his 
family,"  and  the  great  confidence  reposed  in  his 
wife,  by  intrusting  her  with  the  execution  of  his  Will, 
without  bond  or  security,  forbids  the  idea  that  he 
intended  totally  to  defeat  her  in  the  enjoyment  of  his 
estate.  The  contrary  is  rather  the  correct  and  evident 
interpretation  of  the  mind  of  the  testator.  He  did 
not  intend  to  diminish  the  interest  his  wife  would  have 
taken  under  the  law,   but  to  increase  it. 

How  far  the  testator  intended  to  increase  hiB  wife's 
interest  in  his  estate,  beyond  the  interest  the  law 
would  have  cast  upon  her,  and  to  what  extent  he 
intended  to  limit  her  power  over  it,  is  a  question  of 
more  difficulty.  The  words  of  the  Will,  under  our 
Code,  sec.  2164,  when  considered  in  the  light  of  a 
manifest   tendency    in    modern   decisions,    to    refuse    to 
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confitme  mere  hortatory  decIarationB  of  a  testator  in- 
to a  trust,  are  well  nigh  broad  enovgh  to  vest  the 
widow  with  an  absolate  estate  in  the  whole  property. 

As  to  this  doetrine,  see  1  Redfield  on  Wills,  712; 
a^  note  46,  and  718  D.;  Hill  on  Trustees,  110,  and 
note  1 ;    also,  David  v$.    Bridgman,    2  Yer.,   557. 

But  we  think  it  was  not  the  intention  of  the  tee* 
tator  to  vest  in  his  wife  an  absolute  estate  to  all 
his  real  and  personal  property;  but  to  confer  upon 
her  a  beneficial  interest  in  the  estate  for  life,  with 
power  to  dispose  of  the  whole  at  her  discretion, 
among  the  testator's  children,  as  a  class  of  persons, 
to  whom  the  power  of  disposition  TC^ed  in  the  wife, 
is  limited.  The  clause  ^^to  dispose  of  and  diyide 
among  my  children  as  she  may  think  best,"  is  clearly, 
when  coupled  with  what  precedes  it  in  the  same  clause, 
the  declaration  of  a  trust  in  their  favor,  with  a 
parental  discretion  in  the  wife,  to  accelerate  in  the 
whole  or  in  part,  the  period  of  enjoyment  by  the 
children:  8  Leading  Cases  in  Eqy — Han  and  Wal- 
lace's notes,  621,  622;  also,  Collins  vs.  Carlile's 
Heirs,   7  B.,    Monroe,  13. 

Although  the  wife,  by  the  Will,  is  vested  with  an 
estate  in  the  property,  both  real  and  personal,  sufficient 
for  all  the  purposes  of  the  trusts,  she  nevertheless  has 
only  a  qualified  interest  in  the  estate,  with  power  of 
appointment  in  the  exercise  of  a  sound  discretion,  to  the 
children,  as  before  herein  stated.  The  exercise  of  the 
power  of  appointment,  seems  to  be  a  condition  precedent 
to  the   actual    enjoyment  of    the  estate  in  whole  or  in 
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part,  by  the  children;  and  no  beneficial  interest  in  them, 
can  be  enjoyed  until  this  power  is  exercised:  Hill  on 
Trustees,  490,  mar. 

No  doabt  is  entertained,  if  the  donee  of  the  power 
were  to  fail  to  exercise  it  daring  her  life,  and  die 
without  it,  that  a  Court  of  Chancery  would  enforce  the 
trust  equally  among  all  the  children:  Rogers  V8.  Rogers, 
2  Head,  660,   and  authorities  there  cited. 

But  we  need  not  discuss  this  doctrine,  nor  the  ques- 
tion whether  or  not,  in  the  event  the  donee  of  the 
power  of  appointment  were  to  undertake  to  dispose  of 
the  whole  estate  among  her  children,  each  one  would 
be  entitled  to  an  equal  share;  or  whether  she  might 
discriminate  as  well  as  to  the  quantity  to  be  given  to 
each,  as  to  the  time  of  enjoyment. 

These  are  questions  which  call  for  no  decision  on 
this  record.  It  is  enough  to  hold,  under  the  construc- 
tion we  have  given  the  Will,  that  the  complainant  can- 
not now  maintain  this  bill. 

Decree  of  Chancellor  is  confirmed;  and  the  bill  dis- 
missed with  costs. 
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Taylob,  Colb  k  McLeod  vs.  Pope,  and  Tatlob,  Cole  k 

McLeob  vs.  Stronq. 


1.  Agskts.      Power  to  ieU  perianal  property.      Pouueum  not  mfieunt 

Estoppel  in  pau.  The  mere  possession  of  personal  property  by  an 
agent,  without  any  authority  to  sell,  actual  or  apparent,  from  the 
owner,  and  without  any  apparent  title  conferred  on  him  by  the  own- 
er, will  not  enable  such  agent  to  confer  upon  his  agent,  a  power  to 
sell  and  defeat  the  title  of  the  owner.  The  owner  not  having  given 
his  agent  any  authority  to  sell,  apparent  or  actual,  and  not  having 
clothed  him  with  any  title,  apparent  or  actual,  it  is  impossible  to  im- 
pute to  the  owner  any  wrong  wherefor  to  repel  him  of  the  right  to 
assert  his  title,  or  upon  which  to  raise  against  him  any  bar  in  the 
nature  of  an  estoppel  in  pais, 

2.  Cast  m  judgment.     Pope  employed  Armstrong  to  take  charge  of  his 

wagon  and  cotton,  on  their  way  to  Memphis,  and  to  deliver  the  cot- 
ton to  Mecham  A  Gkklbreath,  merchants  at  Memphis.  Armstrong, 
in  fraud  of  his  duty  to  Pope,  delivered  the  cotton  to  Taylor,  Cole  & 
McLeod,  and  employed  them  to  sell  the  cotton,  representiDg  to 
them  that  it  was  his  own.  They  sold  the  cotton,  without  notice  that 
it  was  not  Armstrong's,  and  paid  him  the  proceeds  of  the  sale. 
Held,  Ist,  That  the  agent  in  such  a  case  cannot  make  to  an  innocent 
purchaser  a  title  to  the  cotton  as  against  the  owner;  nor  can  he,  (the 
agent,)  cause  the  title  to  be  put  in  such  purchaser,  by  employing  to 
make  the  sale,  a  factor  who  follows  the  business  of  selling  cotton. 
2d,  That  the  owner  of  the  cotton  in  such  case,  mny  follow  the  cotton, 
into  whosesoever  s  hands  it  has  gone  and  been  sold,  or  otherwise  con- 
verted, and  recover  its  value;  and  it  is  no  defense  against  the  action 
of  the  owner,  that  the  party  sought  to  be  charged,  bought  and  paid 
for  it  in  the  usual  course  of  trade,  without  notice  that  his  vendor  did 
not  have  the  right  of  property  in  the  cotton,  or  the  power  to  sell  it. 

8.  JusTioss'  JxrsiSDionoir.  Oireyit  Court  jtmsdicOon  not  abridged 
thereby.  Replevin,  ihe  increase  of  the  jurisdiction  of  Justices  of 
the  Peaee  in  actions  of  this  kind,  to  the  extent  of  two  hundred  and 
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fifty  dollars,  by  the  Act  of  Hay  26,  1866,  oh.  61,  does  not  operate  to 
abridge  the  Jorisdiction  had  before  by  the  Circuit  Court,  in  this 
class  of  actions. 


FROM    8HELBT. 


These    causes    were  tried   at  the Term,  1867, 

and  resulted  in  a  judgment  in  favor  of  Pope  and  Strong. 
Taylor,  Cole  k  McLeod,  appealed.  Judge  Jambs  0. 
Pbarcb,  presiding. 

KoRTKiOHT  and  Craft,  for  plaintiffs  in  error. 

Wright  and  McEissice,  for  defendants  in  error. 

Henrt  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

Sifting  from  this  record  the  few  facts  essential  to 
exhibit  the  principle  upon  which  the  rights  of  these 
parties  turn,  they  are  these: 

Pope,  a  planter  in  Mississippi,  employed  Armstrong 
to  take  charge  of  his,  (Pope's,)  wagon  and  cotton,  on 
their  way  to  Memphis,  and  to  deliver  the  cotton  to 
Meacham  &  Ghilbreath,  merchants  at  Memphis. 

Armstrong  took  the  cotton  to  Memphis,  and  in  fraud 
of  his  duty  to  Pope,  put  it  into  the  possession  of  Tay- 
lor, Cole  &  McLeod,  merchants,  and  employed  them  to 
sell  it  on  his,  (Armstrong's,)  account,  representing  to 
them  that  he  was  the  owner  of  the  cotton. 

Taylor,  Cole  &  McLeod,  supposing  the  cotton  to  be 
Armstrong's,  and  without  any  notice  that  it  was  not, 
sold  it;   and  paid  the    proceeds  to  Armstrong,    who  ab- 
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Bconded  with  the  money,  and  has  not  since  been  heard 
from. 

Pope  brought  this  action  of  trover  against  Taylor, 
Cole  &;  McLeod,  for  the  conversion  of  the  cotton,  and 
npon  the  issue  of  not  guilty;  and  under  the  instruc- 
tions of  the  Court,  that  upon  this  state  of  facts,  the 
defendants  were  liable  to  the  plaintiff  for  the  value  of 
the  cotton,  the  jury  found  a  verdict  against  the  de- 
fendants,  and  judgment  was  rendered  accordingly. 

The  counsel  of  the  defendant  excepted  to  the  ruling 
of  the  Court,  and  now  insists  that  the  law  of  the  case 
is,  or  ought  to  be,  that  where  an  agent  is  entrusted 
by  the  owner,  with  the  possession  of  property  of  the 
kind  and  for  the  purpose  as  here,  and  puts  it  in  the 
hands  of  a  factor  to  sell,  and  the  factor  sells  the  same 
and  pays  over  the  proceeds  to  the  agent,  and  without 
notice  of  the  fraud  of  the  agent,  or  of  the  title  of  the 
owner,  that  in    such  case   the    factor  is  not  responsible 

» 

to  the  owner  in  trover  for  the  conversion  of  the  prop- 
erty. 

There  can  be  no  doubt  that  the  agent  in  such  a 
case  cannot  make  to  an  innocent  purchaser  a  title  to 
the  cotton,  as  against  the  owner;  nor  can  he,  (the  agent,) 
cause  the  title  to  be  put  in  such  purchaser  by  employ- 
ing a  factor,  who  follows  the  business  of  selling  cotton, 
to  make  the  sale.  The  agent  cannot  give  to  his  agent 
— the  factor— anything  more  effective  to  such  purpose 
than  is  possessed  by  himself.      This  is  elementary   law. 

The  owner  of  the  cotton,  in  such  case,  may  follow 
the  cotton,  into  whosesoever's  hands  it  has  gone,  and 
been  sold,  or  otherwise  converted,  and  recover  its  value; 
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mnd  it  is  no  defense  againBt  the  action  of  the  owner, 
that  the  party  sought  to  be  charged,  bought  and  paid 
for  it  in  the  usual  course  of  trade,  without  notice  that 
his  vendor  did  not  have  the  right  of  property  in  the 
cotton,  or  the '  power  to  sell  it. 

Mere  possession  alone,  does  not  vest  the  agent  with 
power  to  give  the  purchaser,  however  innocent,  the  right 
of    property  against    the  owner.      Nor  is  it  enough  so 
to  do,  that  the  owner  put  the  agent  into  the  possession. 
Something   more  must  be  coupled  with  such   possession, 
to  enable    the  agent    to   effect    a  valid  sale  to  the  pur- 
chaser,   against    the   will   or  instructions   of    the    owner. 
That    something    more    exists    in    the  cases    where    the 
owner  has  invested  his  agent  in  possession,  with  an  ap- 
parent power  to  sell,  or  with  the  title  to  the  property, 
or   with   the    customary  indicia  of    title,   which    purport 
that  the  title  or  right   of  property  is  in  the  party  hav- 
ing the  possession.      The  obvious  justice    is,  that  if  the 
owner  has  put  the  agent  in  possession,  and  has  by  acts 
of  any  kind  held  out  the   agent  as   having  authority  to 
sell,  or  has  given  the  agent  the  means  of  holding  him- 
self out  as  the   owner,  in  such  cases  the  purchaser,  who 
has  been   thereby  misled,    and  been    induced    by  reason 
of  such  apparent  authority   or  indicia   of  title,  to  part 
with  his  money  for  the  property,   without  notice  of  the 
real   fact   that    the    agent  has  no    authority  to    sell,  or 
that  the  seller  in  possession  is  not  the  real  owner,  upon 
plain  principles  of   natural    justice,    is   entitled    to  hold 
the    property    against  the  owner.      The   fault  is  of   the 
owner,  that  he  has  furnished  the  agent  with  an  appar- 
ent power  to  sell,  or  with  an   apparent   title  which  im- 
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ports  a  right  to  sell.  The  owner  is  repelled  from  re* 
eovery,  upon  the  principle  of  what  is  nsoally  designated 
an  estoppel  in  paU:  20  Wend.,  Saltos  v%.  Everett;  22 
lb.,  Hoffman  vb.  Carow;  10  Ala.,  682;  18  B.,  716;  11 
Wend.,  80. 

A  familiar  illustration  of  tiie  apparent  power  to  sell^ 
which  will  enable  the  frandolent  agent  in  possession  to 
confer  a  good  title  upon  an  innocent  purchaser,  against 
the  instructions  or  will  of  the  owner,  and  in  fraud  of 
the  owner,  may  be  found  in  the  usual  dealings  between 
the  owners  of  merchandise  and  of  selling  factors.  The 
factor  to  sell,  follows  the  business  or  occupation  of  sell* 
ing  the  merchandise  of  others.  In  this  character  he 
holds  himself  out  to  the  world.  Merchandise  put  into 
his  hands,  is  understood  by  the  public  as  so  put  into 
his  hands  for  the  purpose  of  sale,  and  the  public  have 
the  right  so  to  presume.  The  owner  of  merchandise, 
putting  it  into  the  hands  of  such  a  factor,  holds  the 
factor  out  to  the  public,  in  respect  to  such  merchan* 
disc,  as  having  possession  in  the  way  of  his  occupation, 
and  for  the  purpose  if  sale  or  disposition  in  the  ordi- 
nary course  of  his  occupation.  Whoever  deals  with  such 
a  factor,  in  the  regular  course  of  his  occupation,  and 
in  good  faith,  may  rightfully  presume  that  the  factor 
has  authority  so  to  deal.  And  this,  upon  the  principle 
that  the  owner  has  not  only  given  the  possession  to  the 
factor,  but  has  also  bestowed  upon  him  an  apparent 
authority  to  sell.  .   . 

A  distinction,  however,  exists,  which  it  may  be  pro- 
per to    state,    and  which    will    illustrate    this    doctrine. 

It  was  made  by  this  Court  many  years  ago,  in  the  case 

27 
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of  Hull  V8.  Walker.  The  case  was,  Goodman  &  Means 
were  merchants  in  Memphis,  and  followed  two  kinds  of 
business  with  regard  to  cotton — one  as  factors  to  sell, 
the  other  as  storage  factors — that  is,  they  received  and 
held  cotton  for  planters  on  storage  for  shipment,  as 
was  cQstomarj  at  that  day,  to  New  Orleans  and  else- 
where. Hull,  a  planter  in  Mississippi,  sent  his  cotton 
to  Goodman  k  Means,  for  storage  only,  nntil  ordered  to 
ship,  and  not  for  sale.  Being  in  stress  for  money, 
Goodman  k  Means  sold  the  cotton  to  Walker,  who 
bought  in  the  usual  course  of  trade,  and  paid  the  full 
value,  and  without  notice  of  the  want  (if  authority  of 
Goodman  &  Means  to  sell.  Hull  brought  action  of  tro- 
ver against'  Walker  for  the  conversion  of  the  cotton  to 
his  use.  The  case  came  to  this  Court  on  appeal, 
and  it  was  here  held,  that  Walker  was  liable.  The 
cotton  was  placed  by  Hull  with  Goodman  &  Means  on 
storage,  and  for  that  reason  their  sale  to  Walker  gave 
him  no  title.  Had  they  followed  the  business  only  of 
selling  factors,  and  the  cotton  been  put  in  their  hands 
by  Hull,  not  for  sale,  it  may  be  presumed  that  a  sale 
made  by  them  to  Walker,  without  notice  to  him  of  the 
instructions  to  them-  not  to  sell,  would  have  carried  the 
title  to  Walker  against  Hull.  And  this  because,  in  such 
case,  Hull  not  only  put  the  cotton  in  the  possession  of 
Goodman  &  Means,  but  by  so  doing  held  them  out  to  the 
public  as  having  authority  to  sell  it. 

Another  class  of  cases  may  be  mentioned,  where 
an  agent,  without  actual  authority  to  bell,  is,  neverthe- 
less, able  to  make  a  good  title  to  a  purchaser,  for 
value,   without  notice..     Cases   of   this    kind    are,    where 
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the  agent  has  not  only  possesBion,  hnt  is  further 
clothed  with  the  apparent  title,  or  famished  with  the 
ordinary  indicia  of  title,  hy  the  owner.  Thus,  when 
upon  a  shipment  of  goods,  the  owner  consigns  them 
to  his  agent,  and  takes  and  forwards  to  the  agent  a 
bill  of  lading,  to  him  as  consignee  of  the  goods, 
such  bill  of  lading  indicates,  and  is  evidence  of  own- 
ership of  the  goods  by  the  consignee;  and,  persons 
buying  from  such  consignee  in  good  faith,  and  in  the 
usual  course  of  business,  and  for  value,  obtain  the  title 
against  the  owner,  although  the  consignee  was  really, 
as  between  himself  and  the  owner,  no  more  than  an 
agent,  and  without  authority  to  sell.  In  this  latter 
class,  may  be  placed  the  cases  where  an  agent  having 
possession  of  negotiable  paper,  and  by  means  of  the 
indorsements,  or  otherwise,  on  the  paper,  has  the  ap- 
parent legal  title,  but  without  any  actual  authority 
from  the  owner  to  sell,  or  dispose  of  the  paper.  The 
agent  in  such  a  case,  transfers  the  paper  to  the  pur- 
chaser, in  good  faith,  in  due  course  of  trade,  and  for 
value.  Such  purchaser  having  thus  the  legal  title,  is 
allowed  to  hold  the  paper  against  the  true  owner, 
although  the  agent  who  transferred  the  paper,  did  so 
without  authority,  and  in  fraud  of  the  owner.  It  is 
not  the  possession  only  which  enables  the  agent  to 
make  an  effective  transfer  to  the  purchaser  in  such 
case,  but  it  is  the  possession  clothed  with  the  appar- 
ent title.  .  Promissory  notes,  payable  to  bearer,  bank 
notes,  money,  stand  on  the  same  rule.  The  bearer 
has  the  apparent  title.  Thus  it  is,  that  not  possess- 
ion  alone,   but    possession     coupled    with    the     apparent 
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title,  will  enable  a  fradulent  agent  to  make  a  good 
title  against  the  owner,  to  a  purchaser  for  value,  and 
in  good  faith. 

The  general  rule  in  respect  to  personal  property  is, 
that  a  person  cannot  transfer  to  another  a  higher 
title,  or  greater  interest  than  he  has  himself*  But  if 
the  owner  gives  possession  to  another,  lAid  also  an 
apparent  authority  to  sell,  or  an  apparent  right  of 
property  or  title,  it  will  be  fraud  upon  a  purchaser 
from  the  latter,  for  the  owner  to  deny  to  the  pur- 
chaser, the  right  of  such  other  to  make  the  sale. 
Negotiable  paper,  such  as  bills  of  exchange,  promissory 
notes,  bank  checks,  may  stand  upon  another  ground, 
similar  to  that  which  applies  to  real  estate,  and 
which  protects  an  innocent  purchaser ;  the  legal  title 
coupled   with  an  equal   equity. 

It  may,  therefore,  be  taken  to  be  the  settled  law, 
that  an  agent  has  not,  by  virtue  of  possession  merely, 
the  power  to  give  to  a  purchaser  from  him,  the  title 
against  the  owner. 

Nor  is  there  any  sound  principle  on  which  to  main- 
tain, that  the  mere  possession  of  an  agent,  without 
any  authority  to  sell,  actual  or  apparent,  from  the 
owner,  and  without  any  apparent  title  conferred  on 
him  by  the  owner,  will  enable  su<?h  agent  to  confer 
upon  his  agent,  a  power  to  sell,  and  defeat  the  title 
of  the  owner.  The  owner  not  having  given  his  agent 
any  authority  to  sell,  apparent  or  actual,  and  not 
having  clothed  him  with  any  title,  apparent  or  actual, 
it  is  impossible  to  impute  to  the  owner  any  fraud 
wherefore  to  repel  him  of  the  right  to  assert  his  title. 
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or  upon  which  to    raise    against    him,    any  har   in    the 
nature  of   an   estoppel   in  paii. 

The  case  Saltus  vs.  Everett,  reported  in  20  Wend. 
Reports,  page—-,  is  satisfactory  authority  for  this. 
That  case  was.  Bridge  &  Yose,  at  New  Orleans, 
shipped  a  quantity  of  lead  from  New  Orleans  to  New 
York,  by  the  brig  Dove,  of  which  Collins  was  master, 
consigned  to  Tafts,  Everett  ft  Barret,  at  New  York, 
on  account  of  Everett.  The  Dove  put  into  Norfolk 
in  distress,  and  Collins  re-shipped  the  lead  upon  the 
schooner,  the  Dusty  Miller,  to  New  York,  taking  from 
the  master  of  the  Dusty  Miller  a  bill  of  lading,  in 
which  Collins  was  consignee.  Upon  the  arrival  of  the 
lead  in  New  York,  Collins  ordered  the  lead  to  be 
delivered  to  Coffin  &  Cartwright,  who  afterwards  sold 
it  to  Saltus.  Neither  Coffin  &  Cartwright,  nor  Saltus, 
had  any  notice  of  Everett's  title.  Everett  demanded 
the  lead  from  Saltus,  who  refused  to  deliver  it  up; 
and  thereupon  Everett  sued  Saltus  in  trover,  and  had 
verdict  and  judgment.  The  case  was  thoroughly  con- 
sidered in  the  Supreme  Court  of  New  York,  and  also 
in  the  Court  of  Errors,  and  the  right  of  Everett  to 
recover  from  Saltus,  was  established.  See,  also,  Wfl- 
liams  &  Chapin  v$.  Merle,   11  Wend.,  80. 

Sales  made  by  fraudulent  vendees  of  personal  prop- 
erty, stand  on  ground  somewhat  other  than,  and  some- 
what similar  to,  unauthorised  sales  made  by  agents. 
When  a  sale  is  procured  to  be  made  by  the  fraud  of 
the  vendee,  such  sale  is  voidable  at  the  option  of  the 
defrauded  vendor.  If,  before  the  vendor  exercises  his  op- 
tion, and  avoids  the  sale,  the  fraudulent  vendee  sell  the 
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goods  to  a  purchaser  for  yalue,  and  in  the  dae  course 
of  trade,  and  without  notice  of  the  fraud  practiced  on 
the  original  vendor,  such  purchaser  will  obtain  a  good 
title  against  the  original  vendor.  The  ground  upon 
which  the  innocent  purchaser  is  enabled  to  stand,  is, 
that  the  original  vendor  invested  his  fraudulent  vendee 
with  the  title  or  right  of  property  in  the  goods.  Thus 
the  fraudulent  vendee,  having  the  title  and  possession 
of  the  goods,  comes  within  the  principles  before  stated 
in  respect  of  unauthorized  sales  by  agents,  an  appa- 
rent right  of  property,  coupled  with  possession,  and 
given  by  the  defrauded  vendor:  Saltus  V9,  Everett,  20 
Wend.;  Hoffman  vs.  Oarow,  22  Wend.,  284;  Anderson 
vi.  Dietriecht,  14  Wend.,  31;  Morgan  vs.  Evandale,  5 
Sneed,  703;  Gage,  Dater  &  Massey  vs.  Apperson,  2 
Head,   669. 

In  the  case  in  hand,  Armstrong,  the  agent  of  Pope, 
put  the  cotton  in  the  hands  of  Taylor,  Cole  k  McLeod, 
to  sell  for  him,  and  they  sold  the  cotton  for  him,  and 
paid  the  money  over  to  him;  und  all  this,  innocent  of 
any  purpose  of  wrong  to  Pope,  and  without  notice  that 
Pope  had  any  interest  in  the  cotton.  And  counsel  for 
Taylor,  Cole  &  McLeod  insists  that,  upon  such  state  of 
facts,  they  are  not  liable  to  Pope  for  the  conversion 
of  the  cotton.  The  point  is  clear  of  doubt.  The  re- 
lation of  Armstrong  to  Taylor,  Cole  &  McLeod,  was 
that  of  principal  and  agent,  as  between  themselves. 
The  act  of  the  principal,  which  would  be  a  tort  as 
agaiuHt  another,  is  likewise  a  tort  as  against  that  other 
where  done  by  the  agent  at  the  instance  of  his  prin- 
cipal,   and    is  the    tort    of    the    agent.       The    principal 
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cannot  confer  npon  the  agent  authority  to  commit  a 
tort  upon  the  property  of  another.  It  matters  nothing 
however  innocent  in  intention  the  agent  may  be  who 
commits  the  tort.  The  tort  does  not  consist  in  the  in- 
tention of  the  wrong  doer,  but  in  the  damage  done  to 
die  injured  party;  nor  does  the  liability  of  the  party 
committing  the  tort,  depend  upon  his  intention,  but  upon 
the  unauthorized  injury  done  to  the  party  injured:  Sto. 
Agency,  s.  s.,  809,  811,  812. 

The  case  of  Lee  vs.  Matthews,  10  Ala.,  682,  was: 
where  the  defendant,  an  agent,  who  had  bought  for  his 
principal,  from  one  having  no  authority  to  sell,  the  slaves 
of  the  plaintiff  were  held  liable  to  the  latter  in  trover, 
although  the  agent  had  no  notice  of  the  title  of  the 
plaintiff,  and  held  possession  of  the  slaves  for  a  short 
time  only,  and  had  delivered  the  slaves  up  to  his  princi- 
pal long  before  the  action  was  brought. 

Pratt  v».  Kelly,  18  Ala.,  716,  was:  where  the  defend- 
aat,  as  agent  of  another,  sold  the  slaves  of  the  plaintiff, 
the  defendant  was  held  liable  in  trover,  though  he  sold 
as  agent  for  another,  and  bad  no  notice  of  the  plaintiff's 
right. 

Hoffman  vs.  Oarow,  22  Wend.,  284,  stands  on  ground 
sonewhat  different  from  the  cases  taken  from  the  Ala- 
bama Reports.  Hoffman  was  an  auctioneer  in  New  York, 
and  in  the  regular  course  of  his  business,  received  for 
sale  'a  quantity  of  merchandise  which  had  been  stolen 
frim  the  owner.  Hoffman  sold  the  goods,  and  paid  over 
the  proceeds  to  the  thief,  and  without  any  notice  that 
tley  were  stolen.      Hoffman  was  held  liable  for  the  value 
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to  the  owner,  Garow.      The   same  line   of  argmnent  was 
pressed  apon  the  Coarts  of  New  York  in  behalf  of  Hoff- 
man, as  has  been  urged  upon  this  Court  in  behalf  of  Tay- 
lor, Cole  ft  McLeod.       The  argument  is   drawn  from  the 
interest  of  commerce.     To  give  activity  and  prosperity  to 
trade,  it  is  said   that   men   engaged   in   trade   should   be 
freed    from    dangers    against    which    they    cannot   guard 
with  reasonable  vigilance  and  caution,   and  that  the  own- 
ers of  merchandise  should  suffer  the  consequences  of  their 
misplaced  confidence  in  the  persons  to  whom  they  intrust 
the  possession  of  their   property.      The   Courts   of  New 
Tork,  representing  and  alive  to  the  interests  of  the  tradt 
of  their  own  great  commercial  emporium,  upon   the    moA 
thorough  and  exhaustive  discussion  of  the  question,    came 
to  the  conclusion  that  it  would  be  unwise  to  depart  fron 
the  settled  rule  of   common   law,   in   respect  to   transac- 
tions of  the  kind  in   controversy.      And   we   are  unable 
to  see  good  reason  why  the   law   of  this  State  should  i>e 
displaced  from  the  same  settled  foundations  of  the  con- 
mon  law. 

It  is  proper  to  mention,  that  the  conclusion  reached  in 
this  case  has  been  upon  the  view  of  the  facts  given,  in 
ihe  proof,  most  favorable  to  the  claim  of  Taylor,  Cole  & 
McLeod.  Armstrong  has  been  dealt  with  as  if  he  wire 
the  agent  of  Pope  to  carry  the  cotton  to  Memphis,  aid 
as  if  he  had  been  put  in  (possession  of  the  cotton  by 
Pope ;  whereas,  it  may  fairly  be  taken  as  the  effect  of 
all  the  proofs,  that  the  cotton  was  not  put  in  Ara- 
strong's  possession  by  Pope,  and  that  no  authority  what- 
soever was  given  to  Armstrong  by  Pope  over  the  cotton. 
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It  has  been,  however,  more  convenient  to  deal  with  the 
argument  of  counsel  for  Taylor,  Cole  &;  McLeod,  to  put 
their  case  upon  the  highest  ground  assumed  by  them. 

The  principles  embraced  in  this  opinion,  are  not 
thought  to  be  of  any  novelty  in  the  jurisprudence  of 
Tennessee;  and  we  should  not  have  felt  disposed  to  en- 
large upon  them  at  the  length  as  done,  but  for  the 
earnestness  and  force  with  which  the  adverse  views  of 
the  eminent  counsel  of  Taylor,  Cole  &;  McLeod,  were 
pressed  upon  the   Court. 

What  is  said  above  in  respect  of  the  case  of  Pope, 
disposes  of  the  main  question  raised  in  the  case  of 
Strong,  and  disposes  of  that  question  against  Taylor, 
Cole  &   McLeod. 

The  further  errors  alleged  of  Strong*s  case,  are  not 
well  taken,  with  one  exception.  It  was  no  error  to 
allow   the  change  of  plaintiff   in  this   case. 

Nor  was  it  an  error  to  refuse  to  dismiss  the  case 
on  motion  o^  defendant's  counsel  in  the  Court  below. 
We  are  of  the  opinion  that  the  enlargement  of  the  ju 
risdiction  of  the  Justices  of  the  Peace  in  cases  of  this 
kind,  to  the  extent  of  $250,  by  the  Act  of  May  26, 
1866,  chapter  51,  did  not  operate  to  abridge  the  juris- 
diction before  had  by  the  Circuit  Court  in  this  class 
of  actions. 

But  it  was  error  to  charge  the  jury,  that  if  Arm- 
strong took  possession  of  the  bagging  and  rope,  without 
authority  of  Strong,  or  received  it  in  any  manner  ex- 
cept by  purchase  from  Strong,  and  sold  it  as  his  own 
property,  it  was  a  felonious  act  on  the  part  of  Arm- 
atrong;  and   the  purchase  of  the   bagging    and  rope    by 
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them,  and  witiiholding  it  as  their  own,  was  a  conyer- 
sion  for  which  they  were  liable  to  Pope.  It  maj  be 
all  true  that  Armstrong  did  not  purchase  the  bagging 
and  rope  from  Strong,  and  had  no  authority  from 
Strong  to  sell  it,  and  sold  it  as  his  own  property,  and 
yet  without  being  guilty  of  felony  in  so  doing.  The 
felonious  intent  may  have  been  wanting,  which  is  es- 
sential  to   constitute    crime. 

For  this  cause,  reverse  the  judgment  in  the  case  of 
Strong,  and  order  a  new  trial.  And  for  the  reasons  as- 
signed in  this  opinion,  affirm  the  judgment  in  the  case 
of  Pope. 


George  F.  Isbell  vs.  E.  D.  Farris, 


1.  CONQUSROR.      Power  qf^  in  a  civil  war,      Oovemment  established   by 

him.  Duration.  Tfao  laws  of  war,  ns  well  in  civil  as  in  international 
war,  authorize  the  occupying  conqueror  to  organize  and  enforce  gov- 
ernment over  the  people  of  the  enemy's  country,  subdued  and  held 
in  iirm  occupation.  The  government  so  established,  endures  no 
longer  than  the  belligerent  and  firm  occupation  continues,  and  ends 
with  the  restoration  and  resumption  of  the  regular  civil  municipal 
government  of  peace. 

2.  Case  in  judgment.      Isbell  was  elected  Clerk  of  the  County  Court  of 

Obion  County,  in  March,  1864,  at  an  election  held  under  the  order 
of  the  Military  Governor  of  Tennessee.    At  the  regular  eleotion 
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held  under  the  Inws  of  the  ^tate,  in  March,  1866,  Farris  was  elected 
Clerk  of  said  County  Court.  Held,  that  the  official  life  of  Isbell 
came  to  an  end  by  the  election  of  Farris,  in  March,  1866,  and  that 
Farris  was  entitled  to  hold  the  office. 


FROM   OBION. 


This  was  a  contest  as  to  the  right  of  Farris  to  be 
inducted  into  the  office  of  County  Court  Clerk  of  Obion 
County;  which  was  resisted  by  Isbell,  the  incumbent  at 
the  time.  The  County  Court  held  that  Farris  was  en- 
titled  to.  the   office;    and   Isbell   appealed. 

C.  N.  GiBBS,  for  Isbell. 
J.  G.  Smith,  for  Farris. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

.  This  is  a  proceeding,  wherein  Isbell  contests  the 
election  of  Farris,  as  Clerk  of  the  County  Court  of 
Obion   County. 

Farris  was  elected  Clerk  at  the  regular  elections  held 
in  March,  1866.  At  and  before  such  election,  Isbell 
held  and  exercised  the  office,  under  color  of  an  election 
claimed  to  have  been  held  by  the  people  of  the  county, 
in  March,  1864,  pursuant  to  order  of  the  then  Milita- 
ry Governor  of  the  State,  issued  and  set  forth  in  his 
general  proclamation  of  date,  January  26,  1864.  And 
Tsbell  now  claims,   that,  by  virtue  of   such    election,   he 
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is  entitled  to  hold  and  enjoy  the  office  for  the  term  of 
four  years,  as  prescribed  by  sec.  13  of  Article  6,  of 
the  Constitution  of  the  State,  and  the  Code,  sec.  824, 
and   that  such  term  is  not  yet  expired. 

For^  the  purpose  of  this  opinion  and  the  judgment 
of  this  Court  upon  the  case  in  hand,  it  may  be  con- 
ceded, that  the  election  in  March,  1864,  was  actually 
held,  and  that  Isbell  was  then  elected;  and  by  virtue 
of  such  election  under  the  proclamation,  went  into  and 
held  the   office,  and   was  rightfully  entitled  so   to  do. 

It  may  also  be  conceded,  that,  in  the  civil  war,  the 
sovereign  government  of  the  nation,  having  by  military 
force  made  conquest  of,  and  holding  firm  occupation,  by 
such  force,  of  the  country  within  the  scope  and  bound- 
ary in  which  the  war  existed,  possessed  the  belligerent 
power  to  organize  and  enforce  the  government  of  the 
people  within  the  country  so  occupied;  and  as  a  means 
of  so  organizing  and  enforcing  government,  may  right- 
fully appoint  suitable  functionaries,  directly  by  the  mil- 
itary  commander  of  the  forces  occupying  the  country, 
or  through  the  agency  of  elections  held  by  the  people 
themselves,  pursuant  to  the  orders  of  the  military  officer 
in  command;  it  must,  nevertheless,  be  held  that  the 
functionaries  so  created,  hold  their  offices  by  the  mili- 
tary power,  and  no  longer  than  the  war  comes  to  an 
end  and  peace  is  restored,  and  the  regular  movement 
of  the  municipal  governmont  of  peace  is  re-established. 

Such  regular  movement  of  the  municipal  government 
of  the  State,  must  be  held  to  have  been  re-established, 
in  respect  to  the  office  in  question  here,  at  and  by  the 
regular  election  in  March,  1866,  in  the  Countv  of  Obion. 
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The  Military  Goyernor,  who  issued  the  proclamation 
parsuant  to  which  was  held  the  election  of  March,  1864, 
was  appointed  by  the  President  of  the  United  States 
and  the  Secretary  of  War,  by  virtue  of  the  powers 
Tested  in  the  President  in  time  of  war,  as  Commander- 
in-Chief  of  the  armies  of  the  nation.  The  powers  ex- 
ercised by  the  Military  Governor,  to  establish  govern- 
ment over  the  people,  in  the  manner  prescribed  by  the 
proclamation  of  January  7,  1864,  find  their  sanction  in 
the  public  law  which  authorizes  the  sovereign  belliger- 
ent in  a  civil  war,  to  exercise  upon  the  insurgent  peo- 
ple, to  some  extent,  the  belligerent  powers  sanctioned 
by  the  laws  of  war,  in  the  case  of  an  international 
war*  The  laws  of  war  authorize  the  occupying  con- 
queror to  organize  and  establish  government  over  the 
people  of  the  hostile  country,  subdued  and  held  in  firm 
occupation.  The  government  so  established,  endures  for 
the  time  the  belligerent  occupation  continues,  and  ends 
with  the  restoration  of  peace,  and  the  resumption  of 
the  regular  municipal  government  of  peace. 

In  this  view  of  the  controversy  between  these  parties, 
no  question  remains,  that  the  official  life  of  the  Clerk 
holding  office  by  virtue  of  the  election  of  1864,  came 
rightfully  to  an  end  upon  the  election  of  Farris,  at  the 
regular  election  of  March,  1866.  It  can,  therefore,  be 
a  matter  of  no  consequence  to  the  old  Clerk,  that  he 
was  denied  the  right  to  introduce  evidence  of  his  elec- 
tion in  March,  1864. 

The  7th  section  of  the  Schedule  to  the  Amendments 
of  the   Constitution,  ratified  February  22,  1865,  likewise 
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niiy  well  dispose  of  the  controverpy  between  the  parties 
here.  The  section  referred  to,  declares:  "All  civil  and 
military  officers  which  have  been,  or  may  hereafter  be 
appointed  by  the  acting  Governor  of  the  State,  are 
hereby  ratified  and  affirmed;  and  they  shall*  continue  to 
hold  and  exercise  the  functions  of  their  respective  offices 
until  their  successors  shall  be  electe<l  or  appointed,  and 
qualified,  as  prescribed  by  the  laws  and  Constitution  of 
the  State  and   United   States.** 

Isbell  was  one  of  the  civil  officers  appointed  by  the 
acting  Governor,  Johnson.  A  plain  implication  is  found 
in  the  7th  section,  that  his  office  shall  cease,  upon  the 
election  of  a  successor,  as  prescribed  h^  the  Constitu- 
tion  and  laws   of  the   State. 

Affirm  the  judgment  of  the  Court  below;  and  remand 
this  cause  for  such  proceedings  there,  as  may  be  proper 
to  invest  Farris  with  the  office  of  Clerk  of  the  County 
Court  of  Obion  County,  and  for  such  other  proceedings 
as  may  be  needful  to  enforce  his  rights  in  the  prem- 
ises. 
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J.  J.  Polk  v8.  Spines. 


1.  Fromissort    Kotb.       Demand   or    Notice   on,    when    excused.    Exit' 

ience  of  a  itar.  The  existence  of  a  war  between  the  country  of  the 
maker  and  the  country  of  the  holder  of  a  negotiable  piipor.  excuses 
presentment  during  its  continuance,  and  until  a  reusonnble  time  after 
the  restoration  of  peace. 

2.  Same.    Same.     Civil   War.    It  the  maker  and  holder  of  negotiable 

paper  reside  in  the  same  country,  and  a  war  exist  between  it  and 
another;  or  a  civil  wur  exists  between  the  region  where  the  holder 
and  maker  reside,  and  the  sovereign  government  of  the  whole 
country,  the  existence  of  such  war  has  the  same  and  no  other  effect 
upon  the  rights  and  liabilities  of  the  parties  in  reference  to  demand 
and  notice,  tifan  has  the  existence  of  a  war  between  the  country  of 
their  residence  and  a  foreign  government. 
8.  Sams.  When  presentment  of  negotiable  paper  cannot  he  made  on  account 
of  the  disturbed  condition  of  the  country .  In  the  event  of  a  civil  or 
foreign  war,  the  dangers,  disturbimces  and  obstructions  may  so  pre- 
vail in  the  locality  where  the  parties  reside,  as  to  constitute  such  ob- 
stacles to  the  preseniment  of  the  paper  as  will  excuse  presentment 
during  the  continuance  of  the  obstacles,  nnd  for  a  reH!>oniible  time 
after  their  cessation. 


FROM   nARDEMAK. 

There  was  a  verdict  and  judgment  in  this  case,  in 
favor  of  the  defendant  in  error;  Polk  appealed  to  this 
Court.       Judge   Wm.  P.  Bond,  presiding. 

Wood  &  McNeil,   for  Polk. 

W.  H.  STEPHE^•s,  for  Spinks. 

Hekrt  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 
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Spinks  brought  his  action  upon  a  promissorj  note, 
made  by  Boyd,  payable  to  Polk,  and  by  Polk  indorsed 
to   Spinks. 

The  note  fell  doe  January  7,  1862,  was  indorsed  to 
Spinks,  July  4,  1862,  and  demand  of  payment  made 
by  Spinks,  about  the  spring  of  1866,  when  demand  was 
made  of  Hugh  Harkins.  administrator  of  Boyd,  who  re- 
fused to  pay,  and  therefore,  notice  of  the  non-payment 
was  given  to  Polk. 

Boyd,  Polk,  Spinks,  and  Boyd's  administrator,  were 
residents  all  this  time,  in  Hardeman  County;  excepting, 
however,   that  Boyd  died  in  November,   1864. 

The  question  in  the  case  was,  whether  presentment 
for  payment  was  made  in  due  time,  to  charge  the  in- 
dorser. 

The  jury  were  instructed  that  the  existence  of  the 
civil  war  excused  the  delay  of  presentment  during  its 
continuance,  and  that  the  war  existed  from  April,  1861, 
to  the  restoration  of  peace,  and  the  re-establishment  of 
civil  law,  in   1865. 

In  this  there  is  error.  The  existence  of  war  be- 
tween the  country  of  the  maker  and  the  country  of  the 
holder,  excuse  presentment  for  payment  during  the  con- 
tinuance of  the  war,  and  until  the  lapse  of  a  reason- 
able time  after  the  restoration  of  peace.  By  the  pub- 
lic law,  payment  during  the  existence  of  such  war 
would  be  unlawful,  and  presentment  for  payment  would 
be  void. 

Altogether  different,  however,  is  the  rule,  when  the 
maker  and  the  holder  are  residents  of  the  same  coun* 
try,  and  the  war  is  between  the  country  of  their   resi* 
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denoe  and  wiother  country;  or  in  the  case  of  a  civil 
war  between  the  people  of  the  region  where  the  holder 
and  maker  reside,  and  the  Boyereign  goyemment  of  the 
whole  coontry,  the  ezietence  of  Bach  war  has  the  Bame 
and  no  other  effect  upon  the  rights  and  liabilities  of 
parties  to  negotiable  paper  as  dependent  npon  demand 
and  notice,  than  has  the  existence  of  a  war  between 
the  country  of  their  residence  and  a  foreign  govern- 
ment. In  the  case  of  a  war  of  either  kind,  its  dam- 
ages, disturbances  and  obstructions,  may  be  so  brought 
home  to  and  prevail  in  the  locality  wherein  the  parties 
reside,  as  to  constitute  such  obstacles  to  the  present- 
ment of  the  paper  as  will  sujSce  to  excuse  presentment 
during  the  continuance  of  the  obstacles,  and  for  a  rea- 
sonable time  after    their  cessation. 

Obstacles  of  the  kind  which  will  excuse,  need  not 
be  of  the  degree  or  extent  which  make  travel,  inter- 
course, presentment,  impossible.  It  is  enough  if  they 
be  of  the  degree  and  character  which  deter  men  of 
ordinary  prudence,  energy  and  courage,  from  encoun- 
tering them  in  the  prosecution  of  business,  in  respect 
of  which  they  owe  an  active  and  earnest  duty,  and  feel 
an  active  and  earnest  interest.  Dangers,  difficulties, 
obstructions  of  a  slight  character,  are  not  enough  to 
excuse.  The  duty  which  the  holder  owes  to  the  indor- 
ser,  requires  of  the  holder  to  give  willing,  earnest,  ac- 
tive and  real  energy  and  effort  to  make  presentment  to 
the  payor,  at  the  proper  time  prescribed  by  law.  In 
the  case  of  a  note  indorsed  over  due,  presentment 
should  be  made  in  reasonable  time  after  the  indorse- 
ment: and,    if    such  presentment  be    prevented  by  hin- 

28 
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dranceB  of  the  clmractor  defined,  it  moBt  be  made  with- 
in a  reasonable  time  after  the  hindrancee  are  re- 
moved. 

The  ^impossibility"  mentioned  in  some  of  the  text- 
books, in  respect  to  questions  of  this  kind,  is  not 
understood  to  mean  hindrances,  or  obstructions  of  a 
degree  or  character,  greater  than  as  defined  herein 
aboye. 

Other  qnestions  are  to  be  found  in  this  record, 
proper  enough  to  be  settled,  and  which  we  should  do, 
were  the  means  at  hand  to  enable  us  to  do  so  safely 
and  satisfactorily. 

The  error  designated  is  enough  to  require  this  case 
to  be  sent  back  for  new  trial. 

Reverse,  etc. 


J.   H.    MoGraw  v8.    Mbmphib    &   Ohio  Railboa]>   Go. 

1.  AirswBB  OF  Gabxtishse  Conclusive.    The  answer  of  a  garnishee 

is  conclusive;  and  such  a  judgment  will  be  rendered  as  may  be 
proper  upon  the  statement  of  facts  contained  in  the  answer. 

2.  Same.      Who  may  be  gamUhud,     P^neuUm  by  (Ser^t,  SaUamtn  and 

Treamrer.  A  Clerk  who  opens  and  shuts  the  store,  and  sells  the 
goods,  and  has  charge  of  the  keys  of  the  money  drawer  and  safe, 
subordinate  to  the  actual  possession  and  control  of  the  merchant; 
the  treasurer  of  an  incorporation,  who  has  charge  of  the  safe,  and 
the  moneys  therein,  and  receives  and  pays  out,  under  the  imme- 
diate direction  and  control  of  the  principal  corporate  officers,  have 
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not  tueh  a  poesesaion  and  oonirol  of  the  properties  as  subject  them, 
the  employes  and  properties,  to  garnishment. 

8.  Sams.  When  the  poMseuion  qf  ths  Clerk  or  Treantrer^  it  that  qf  the 
jnine^aL  In  such  and  the  like  cases,  the  question  is  whether  the 
actual  and  substantial  possession  is  with  the  employee,  or  whether 
his  relation  to  the  properties,  is  merely  of  employment  and  service, 
while  the  real  possession  and  control  is  with  the  owner. 

4.  Sams.  Que  in  judgment  Knowlton  in  his  garnishment  states,  'that 
he  is  the  mere  possession  servant,  and  agent  of  the  company,  and  has 
no  authority  or  power,  to  control  the  f\inds  of  the  company,  except 
under  the  immediate  mandate  and  directions  of  the  company ;  that 
the  funds  are  in  the  treasury,  and  possession  of  the  company,  and 
nut  in  his  possession  and  control.  Held,  that  upon  this  answer,  the 
garnishee  must  be  discharged. 

6i  Bailboads.  Lien  qf  the  State  on  the  properijf  of.  To  what  it  extendi. 
The  lien  of  the  State  on  the  properties  of  Railroads,  under  sees. 
1097,  1098  of  the  Code,  embraces  not  only  the  properties  of  the  dis- 
cription  designated  in  the  section,  which  were  in  existence  at  the 
time  of  the  completion  of  the  road,  but  also  the  property  of  the  kind 
designated,  which  have  sin'ce  come  into  existence,  and  been  acquired 
by  the  company,  and  also  such  as  may  hereafter  come  into  existence, 
and  be  acquired  by  the  company. 

6.  Samk.  Money  earned  hy  the  company^  ttfiet  eompXeUcfn^  not  tuijeet  to 
Uen.  Money  earned  by  railroad  companies,  in  working  the  road 
after  its  completion,  are  not  comprehended  within  the  Uen  retained 
by  the  State. 


FBOM  8HBLBT. 


This  is  an  action  by  garnishment,  against  the  treas- 
urer of  the  Memphis  &  Ohio  Railroad  Company. 
The  Court  below  gave  judgment  against  Enowlton,  the 
treasurer,  upon  his  answer,  from  which  he  has  appealed 
to  this  Court.      Judge    Gsonas  W.   Rsahs,  presiding. 

Wm.  H.  Stbphbks  and  Thomas  R.  Smith,  for 
plaintiff  in  error. 

Clapp,  Vaucb  and  Audbbson,  for  defendant  in  error. 
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HsNBT  Qt.  Smith  J.,  delivered  the  opinion  of  the 
Court. 

McGraw  had  judgment  and  execution  against  the 
Memphis  &  Ohio  Bailroad  Company,  and  caused  a  gar* 
nishee  notice  to  be  served  on  Ejiowlton,  the  Treasurer 
of  the  company.  Enowlton  answers,  that  he  was  the 
Treasurer,  and  that  there  were  moneys  in  the  Treasu- 
ry at  the  time  of  the  service  of  the  notice,  and  that 
other  moneys  have  come  in  since— more  than  enough 
to  pay  MoGraw's  judgment. 

The  language  of  his  answer,  so  far  as  it  relates  to 
the  character  of  his  possession  of  the  moneys,  is  this: 
For  answer,  this  respondent  states,  that  he  is  but  the 
servant  of  said  company,  under  the  description  of  Treas- 
.urer;  and  as  such,  he  has  no  authority  or  power  to 
i  control  or  manage  the  funds  of  said  company,  either  in 
its  receipts  or  disbursements,  except  under  the  imme- 
diate mandate  and  direction  of  said  company;  that  the 
assets  and  effects  of  said  company  are,  in  fact,  in  the 
actual  possession  thereof,  and  he  is  the  mere  receiving 
and  disbursing  agent  thereof.  The  funds  or  assets, 
whatever  there  may  be  from  time  to  time,  are  simply 
in  the  treasury  of  said  company,  and  in  their  posses- 
sion, and  he  the  mere  possessive  agent  to  carry  out 
the  instructions  of  said  company,  through  its  President 
and  Directors.  And  in  this  sense  above,  he  has  pos- 
session, if  possession  it  can  be  called,  of  the  funds  of 
said  company.  And,  with  this  explanation,  he  pro- 
ceeds further  to  answer,  that  at  the  date  of  the  service 
of  the  garnishment  notice  upon  him,  there  was  then  in 
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the  treasnirj  of  said  companj)  about  the  sum  of 
$1,692;  and  there  has  been  since  receiyed^  from  time 
to  time,  to  the  present  date,  the  further  sum  of  $42,- 
772,  all  arising  from  the  receipts  of  the  road.  Again 
he  states,  that,  ^^he  did  not,  at  any  time,  have,  indi* 
yidually,  the  control  or  possession  of  any  of  the  funds 
or  effects  of  the  company." 

The  question  is,  whether  upon  this  answer,  the  gar- 
nishee, Knowlton,  has  such  possession  or  control  of  the 
funds  designated  as  will  authorize  judgment  to  be  en- 
tered against  him  for  the  debt  owing  to  the  plaintiff  in 
the  execution. 

The  answer  of  the  garnishee  is  conclusive,  and  the 
judgment  to  be  rendered  is  such  as  may  be  proper  upon 
the  statement  of  fact  contained  in  the  answer. 

The  sec.  8090  of  the  Code,  declares,  ^^All  property, 
debts,  and  effects  of  the  defendant  in  the  possession  of 
the  garnishee,  or  under  his  control,  shall  be  liable  to 
satisfy  the  plaintiff's  judgment  from  the  service  of  the 
notice,  or  from  the  time  they  came  to  his  hands,  if 
acquired  subsequent  to  the  service  of  the  notice  and 
before  judgment." 

The  sec.  8097,  enacts,  that  the  words,  '^property, 
debts  and  effects,"  include  in    their  meaning,    ^^money." 

Moneys,  as  well  as  other  properties  in  the  passed- 
sion  or' uiider  the  control  of  the  garnishee,  are,  therefore, 
gamishable. 

These  are  comprehensive  words,  ^Hn  the  possession  or 
under  the  control.*'  The  meaning  and  effect  of  them 
must  be  given. 

It  is  not  every  kind    of  holding  that  constitutes  the 
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possession  designated,  nor  every  possibility  of  power 
over  the  property  that  gives  the  eontrol  necessary  to 
make  it  garnishable.  The  servant  who  rides  his  mas- 
ter's horse  to  water,  or  keeps  the  keys  of  the  stable, 
and  has  access  to  and  power  to  take  and  use  the 
horse,  has  not  the  garnishable  possession  and  control, 
by  reason  merely  of  such  custody  and  power. 

And  so  too,  the  clerk  in  the  store,  who  has  ac- 
cess to  the  merchant's  safe,  and  has  charge  and  sale 
of  the  merchant's  goods,  and  the  power  to  receive  and 
pay  oat  money  from  the  drawer  or  safe,  has  not,  by 
reason  merely  of  such  charge  and  power,  the  garnish- 
able possession  and  control  of  the  merchandise  and 
money.  Snch  custody  and  power  may  exist  with  the 
clerk,  and  still,  the  merchandise  and  money  not  be  in 
his  possession  and  control  in  such  wise  as  to  make 
them  the  subject  of  garnishment  in  his  hands.  The 
custody  and  power  must  go  beyond  such  occupation  or 
holding  and  service,  to  constitute  the  garnishable  pos- 
session and  control.  Where  to  draw  the  line,  and 
precisely  to  define  the  rule,  is  difficult  and  not  safe  to 
attempt — upon  one  side  of  which  exists,  and  on  the 
other  does  not  exist,  the  garnishable  condition  of  the 
properties.  It  is  safe,  however,  to  say,  that  mere  em- 
ployment in  the  service  of  the  owner,  in  and  about 
his  properties,  and  the  physical  power,  by  reason  of 
such  employment,  to  handle,  remove,  return  such  prop- 
erties, to  receive  and  pay  out  moneys  of  the  owner, 
do  not  constitute  the  possession  and  control  of  the 
properties  contemplated  by  the  law  of  garnishment. 
Though  such    employment    gives    a    degree    of  physical 
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power  oyer  the  properties^  the  possesBion  and  control 
exist  with  the  owner,  and  not  with  the  employe  or 
seryant.  Of  course  such  employment  may  exist,  under 
circumstances  with  relation  to  the  properties,  as  to  in- 
yest  the  employe  with  such  possession  and  control  as 
to  make  them  the  subject  of  garnishment  in  his  hands. 
It  is  obyious  enough,  that  employment  and  possession  of 
the  gamishable  character,  may  co -exist.  But  where  the 
aetiial  and  substantial  possession  is  with  the  owner,  and 
the  relation  of  the  seryant  or  employe  to  the  prop- 
erties  is  such  only  as  is  incident  to  the  employment 
and  seryice,  the  properties  are  not  subject  to  garnish- 
ment as  being  in  the  possession  or  control  of  the  ser- 
yant or  employe. 

The  seryant  who  feeds  and  waters  and  curries  the 
master's  horse,  and  keeps  the  key  of  the  stable,  the 
master  haying  the  actual  and  dominant  possession  and 
control;  the  clerk  who  opens  and  shuts  the  store,  and 
sells  the  goods,  and  has  charge  of  the  keys  of  the 
money  drawer  and  safe,  subordinate  to  the  actual  pos- 
session and  control  of  the  merchant;  the  treasurer  of 
tiie  corporation,  who  has  charge  of  the  safe  and  the 
moneys  therein,  and  receiyes  and  pays  out  under  the 
immediate  direction  and  control  of  the  principal  corpor- 
ate officers,  are  not  to  be  deemed  in  such  possession  and 
control  of  the  properties,  as  subjects  them,  the  employes 
and  properties,  to  garnishment.  In  such  and  the 
like  cases,  the  question  is,  whether  the  actual  and  sub- 
stantial possession  is  with  the  employe,  or  whether  his 
relation  to  the  properties  is  merely  of   employment  and 
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seryice,  while  the  real  possession  and  control  is  with  the 
owner  or  some  other? 

These  yiews  find  authority,  if  any  be  needed  to  com- 
mend them  to  our  approval,  in  the  case  of  Fowler,  etc* 
v$.  The  Pittsburg,  etc.,  Railroad  Company,  reported  ift 
85  Penn.  Reports,  22.  It  was  there  held  that  a  ticket 
agent  of  the  company  was  not  subject  to  garnishment, 
in  respect  of  moneys  received  by  him  on  the  sales  of 
tickets  to  passengers.  See,  also,  Staniels  vs.  Raymond, 
4  Cushing's  Rep.,  814,  cited  in  note  1,  to  section  482, 
of  Drake  on  Attachments. 

In  the  case  in  hand,  the  answer  of  the  garnishee, 
£nowlton,  is  to  be  taken  as  true.  The  answer  states, 
that  he  is  the  mere  passive  servant  and  agent  of  the 
company,  and  has  no  authority  or  power  to  control  the 
funds  of  the  company,  except  under  the  immediate  man- 
date and  direction  of  the  company;  that  the  funds  are 
in  the  treasury  and  possession  of  the  company,  and  not 
in  his  possession  or  control.  Upon  this  answer,  and 
the  principles  hereinbefore  stated,  it  follows  that  the 
garnishee   must  be  discharged. 

Another  question  has  been  largely  discussed  by  coun- 
sel, which  may  properly  be  disposed  of.  The  answer 
of  the  garnishee  sets  up,  by  way  of  defense  against  the 
claim  of  the  execution  creditor,  that  the  State  has  a 
lien  upon  the  funds  in  question,  and  therefore  they  are 
not  garnishable,  and  subject  to  compulsory  application 
to  the  satisfaction  of  the  demands  of  the  creditors  of 
the  company* 

The  supposed  Uen  of  the  State  grows  out  of  the  Act 
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of  February  11,  1862,  chap.  151,  which  authorised  the 
issuance  and  loan  of  the  bonds  of  the  State  to  divers 
railroad  companies,  including  this  company,  then  going 
under  the  name  of  the  Memphis,  Clarksville  &  Louis* 
yille  Bailroad  Company.  Under  this  Act,  bonds  were 
issued  and  loaned  by  the  State  to  this  company,  to 
the  amount  of  $1,400,000;  which  bonds  are  outstanding, 
not  due,  and  unpaid.  The  4th  section  of  the  Act,  car- 
ried into  the  Code,  sees.  1097  and  1098,  enacts,  that 
*^hen  the  whole  of  the  road  shall  be  completed,  the 
State  shall  be  invested  with  a  l^en,  without  a  deed  from 
the  company,  upon  the  entire  road,  including  the  stock, 
right  of  way,  grading,  bridges,  masonry,  iron  rails, 
spikes,  chairs,  and  the  whole  superstructure  and  equip- 
ments, and  all  the  property  owned  by  the  company  as 
incident  to  or  necessary  for  its  business;  and  all  depots 
and  depot  stations,  for  the  payment  of  all  the  said 
bonds  issued  to  the  company,  as  provided  in  this  Act 
and  for  the  interest  accruing  on  said  bonds."  The 
whole  of  the  road  was  completed  several  years  ago. 

Two  propositions  are  undoubtedly  true,  upon  this 
Act  and  these  facts:  Ist,  That  the  lien  of  the  State 
embraces  not  only  the  properties  of  the  description  de- 
signated in  the  section  copied  above,  which  were  in  ex- 
istence and  owned  by  the  company  at  the  time  of  the 
completion  of  the  road,  but  also  embracas  the  proper^ 
ties  of  the  kind  designated,  which  have  since  come  into 
existence  and  been  acquired  by  the  company;  and  also 
such  as  may  hereafter  come  into  existence  and  be  acquir- 
ed by  the  company;  and,  2d,  That  the  moneys  earned 
by  the  company  in  the  working  of  the  road,  are  not  em- 
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braced  within  the  properties  designated  in  the  section 
eopied  above;  and  are,  therefore,  not  embraced  by  ihe 
lien  of  the  State  declared  by  the  Act;  and  oonseqaently 
are  properly  applicable  to  the  payment  of  general  debts 
owing  by  the  company. 

Whatever  doubts  may  have  been  entertained  in  former 
days,  as  to  the  possibility  of  subjecting  to  a  trust  or 
charge,  properties  not  in  existence  at  the  time  of  declar- 
ing or  contracting  for  the  creation  of  the  trust,  there  is 
now  no  uncertainty  as  to  the  doctrine,  that  a  trust,  or 
charge,  or  lien,  may  be  created  in  advance  of  the  exist- 
ence and  acquisition  of  the  properties  by  the  party  con- 
tracting to  raise  the  trust  or  charge;  which  trust,  charge 
x>r  lien,  will  at  once  invest  the  properties  upon  their  com- 
ing into  existence  or  being  acquired  by  the  contracting 
party,  and  which  will  protect  such  properties  against 
seizure,  or  application  to  other  purposes  than  those  for 
which  the  trust  or  charge  was  declared  or  created.  It 
-may  be,  that  liens  or  trusts  of  the  kind,  may  not  be  such 
as  courts  of  law  will  notice  or  enforce,  and  that  the  rem- 
edies of  parties  upholding  or  claiming  the  benefit  of  them, 
can  be  had  alone  in  the  courts,  and  according  to  the 
forms  of  Chancery.  It  may  be  true,  also,  that  the  legal 
title,  or  right  of  property  in  chattels  not  in  existence,  is 
incapable  of  transfer,  or  conveyance  from  one  to  another. 
Bather  should  it  be  said,  that  such  transfer  is  not  possi- 
ble by  the  rules  of  the  common  law.  Such  rule  seems 
to  have  been  grounded  upon  some  notion  of  a  physical 
•impossibility  to  transfer  that  which  does  not  exist.  It  is, 
however,  very  certain,  that  the  law-making  power  could, 
if  desirable,  declare  and  effect,  that,  under  a  contract,  in 
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ftdvance  of  the  existence  of  the  property,  the  legal  title, 
the  whole  and  only  title,  shall  at  once  npon  the  coming 
of  the  property  into  existence,  be  Tested  in  the  party  to 
ifhom  it  is  contracted,  and  be  subject  to  and  protected 
by  the  ordinary  remedies  of  the  common  law. 

Nor  in  the  way  of  the  efficacy  of  the  line  of  the 
State  as  to  after  created  or  after  acquired  properties, 
is  the  doctrine  which  has  sometimes  been  made  to  de- 
feat such  liens  that  they  rest  in  covenant  or  contract 
between  the  parties  only,  and  do  not  arise  and  specific- 
ally lay  hold  of  and  inhere  to  the  properties  as  against 
third  persons,  until  the  parties,  by  some  act  between 
themselves,  done  after  the  properties  come  into  exis^ 
ence  or  ownership,  have  fixed  and  fastened  the  lien 
npon  the  properties.  It  is  within  the  power  of  the 
State,  by  law  or  contract  with  the  company,  to  attach 
and  fasten  the  lien  upon  the  properties,  at  the  instant 
of  their  acquisitioi^  by  the  company,  and  in  such  man- 
ner  and  effect  as  to  exclude  the  ability  of  third  persons 
to  intercept  and  defeat  the  lien.  This  the  State  has 
the  power  to  do,  and  .this  it  intended  to  do  in  the 
laws  upon  this  subject,  and  this  it  has  done.  And 
t^  power,  purpose  and  fact,  it  is  the  duty  of  the 
Courts  of  the  State  to  maintain  and  make  effectual. 
Obviously,  if  the  lien  be  held  to  effect  only  such  prop- 
erties as  were  in  existence  and  ownership  at  the  com- 
pletion of  the  road,  the  lien  would,  in  the  progress  of 
a  few  years  of  wear  and  destruction,  be  of  little  value 
or  efficacy  to  the  State,  as  a  security  for  the  payment 
of  the  principal  and  interest  of  the    bonds. 

For  these  doctrines  here  grouped  and  crowded    into 
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the  short  compass  of  expression  aboYO,  ample  autfaoritias 
may  be  found  in  the  reported  decisions  of  the  Oonrts 
of  the  country:  See  Pennock,  Jr.,  vs.  Cock,  23  How. 
U.  S.  Bep«,  117;  25  Barbour  Bep.,  284;  id.  ib.,  484; 
18  B.  Monroe,  431;  2  Bedfield  B^il,  third  edition,  oh. 
18,  sec.   2  and  2a,   Title,  Bomedies  of  Bondholders. 

Upon  another  ground,  the  lien  of  the  State  upon 
properties  of  the  designated  kind,  may  be  maintained 
as  to  properties  which  haye  come  into  existence  and 
ownership  of  the  company  since  the  completion  of  the 
road,  or  which  may  hereafter  come  into  existence  and 
ownership.  The  lien  declared  by  the  statute,  is  sub* 
stantially  in  the  nature  of  a  mortgage;  the  lien  or 
mortgage  is  upon  the  entire  road,  right  of  way,  gra- 
ding, bridges,  depots,  superstructure,  equipments,  etc.  A 
mortgage  embracing  in  the  terms  of  conveyance  the 
properties  designated,  may  well  carry  to  the  mortgagee 
subsequently  acquired  properties  of  the  kind  which  hare 
been  placed  upon  and  put  into  use  by  the  road;  and 
this  because  they  thus  become  invested  with  the  char- 
acter and  incidents  of  what  are  known  in  the  law  of 
real  estate  as  fixtures.  It  is  by  no  means  necessary 
to  constitute  a  fixture^  that  it  be  fastensd  to  freehold, 
and  be  immovable  or  stationary.  If  these  properties 
be  deemed  fixturesy  they  belong,  of  course,  to  the  mort- 
gagee in  a  contest  between  him  and  the  creditors  of 
the  mortgagor.  It  is,  however,  not  necessary  to  dwell, 
or  indeed,  to  decide  upon  this  view  of  the  case:  See 
26  Barb.,  424. 

The  lien  of  the  State,  thus  comprehensive  and  efB- 
cient,  may  work  injury  or   loss    to  individual    creditors. 
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This,  though  matter  of  regret,  is  not  ayoidable.  The 
welfare  of  the  whole,  Bubordinates  the  interests  of  the 
individnals.  Whatever  may  be  the  practical  conduct  ot 
the  people  with  regard  to  the  State,  the  rule  which  the 
Courts  must  declare  and  enforce,  is,  that  the  welfare 
of  the  State  must  be  maintained,  though  it  work  hard* 
ship,  injury  or  loss  to  individuals;  if  such  loss  or  in- 
jury be  inevitable. 

While  the  State  has  thus  the  lien  upon  the  prop- 
erties designated  by  the  Act  of  1862,  the  opinion  of 
the  Court  is,  that  the  moneys  earned  by  the  compa- 
ny, in  working  the  road,  are  not  comprehended  within 
the  lien.  Such  moneys  may  be  properly  employed  in 
the  business  of  the  company  and  the  payment  of  its 
debts.  The  consequences  are  too  absurd  to  admit  for 
a  moment,  the  notion  that  the  earnings  of  the  road  are 
fixed  with  the  lien  of  the  State.  Of  necessity,  those 
earnings  must  be  applied  to  the  working  of  the  road 
and  the  business  of  the  company;  otherwise,  its  work- 
ing and  business  would  come  to  a  speedy  end.  If 
these  funds  be  fixed  with  the  lien  of  the  State,  by  vir- 
tue of  this  public  law  they  could  not  only  be  withheld 
by  the  State  from  working  of  the  road,  but  disburse- 
ments heretofore  made  to  persons  who  have  done  ser- 
vice to  the  company,  or  who  have  furnished  supplies 
and  equipments,  or  other  materials,  or  who  have  re- 
ceived moneys  in  payment  of  debts,  might  be  followed 
by  the  State,  into  the  hands  of  such  persons,  and 
they  be  compelled  to  refund.  The  lien,  being  declared 
by  public  law,  would  follow  the  funds  with  constructive 
notice.       The  State  did  not  intend  to  hold  a  lien  upon 
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the  moneys  earned  by  the  road — at  any  rate,  not  with- 
out proper  steps  be  taken  to  fix  the  lien  by  jndidal 
proceedings. 

A  farther  answer  to  the  demand  of  the  plaintiff,  in 
the  execution,  is  made  by  the  gambhee— that  the  L^- 
islature  by  Act  of  — ^  ,  ch.  ^  author- 
ized the  company  to  borrow  money  upon  the  issue  of 
income  bonds,  and  to  secure  the  principal  and  interest 
of  such  bonds,  by  the  mortgage  of  the  properties  and 
income  of  the  road;  and  that,  pursuant  to  such  power, 
the  company  issued  the  bonds,  and  executed  the  mort- 
gage upon  its  properties  and  income;  and  that  large 
arrearages  of  interest  remain  unpaid  upon  those  bonds, 
and  that  the  fimds  in  the  treasury  are  greatly  inade- 
quate to  pay  those  arrearages. 

These  bonds  carry  on  their  face,  interest  at  the  rate 
of  10  per  cent,  per  annum,  which  rate  was  authorized 
by  the  Act  of  the  Legislature  empowering  the  company 
to  issue  the  bonds  and  pledge  the  income  to  their  pay- 
ment. 

No  public  interest  appears  to  require  the  settlement 
now  of  the  questions  arising  upon  these  bonds,  and 
upon  this  defense;  nor  is  it  essential  to  the  decision  of 
the  controversy  between  these  parties,  so  to  do  at  this 
time.  Decision  is,  therefore,  omitted  of  these  ques* 
tions. 

Beverse  the  judgment  and  dismiss  the  garnishment. 
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C.  V.  Masset  v9.  Taylor,  Wood  &;  Co. 

1.  'PxBsoKAL  SnyiCB.    Employe  dUekarged  for  good  eau»e.    CompmiO' 

Hon  for  »ervieei  already  rmdered,  A  person  employed  for  a  stipula* 
ted  term,  and  for  specific  wages,  and  is  discharged  by  the  employer 
during  the  term,  for  good  cause,  the  employe  cannot  recover  the 
stipulated  wages  upon  the  express  contract,  but  may  recover  compen* 
sation  for  the  services  actually  rendered  during  the  term,  and  prior 
to  the  discharge,  to  the  extent  such  services  are  reasonably  worth  to 
the  employer,  not  to  exceed  the  rate  of  compensation  stipulated  by 
the  express  contract. 

2.  Same.    The  value  of  the  services  rendered,  and  what  they  have  been 

reasonably  worth  to  the  employer,  is  a  question  of  fact  for  the  Jury 
to  decide,  under  such  instructions  \is  the  Couxt  may  give  without 
trenching  upon  the  prerogatiTO  of  the  jury. 

3.  EviDBKOS.    Ae^ittal  on  a  charge  of  Embezzlement  cannot  be  veed  in  a 

etpil  action.  The  acquittal  of  the  plaintiff  upon  an  indictment  for 
embezzlement,  is  not  entitled  to  any  effect  as  evidence  in  a  civil  ac- 
tion, as  an  answer  to  the  defense  of  embezzlement,  or  as  tending  to 
show,  that,  in  fact,  the  plaintiff  did  not  commit  the  embezzlement. 


FROM    HATWOOD. 


At  the  January  Term,  1868,  there  was  a  verdict 
and  judgment  in  this  case,  in  favor  of  the  defendants, 
from  which  the  plaintiff  appealed.  Judge  William  P. 
Bond,  presiding. 

Thomas  J.  Frebman  and  Bright,  for  plaintiff  in  error« 

Stsphbns  &  Smith,  Lee  k  LiYiNOSTOir,  for  defendants 
in  error. 
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Hbnrt  G.  Smith,  J.,  deliyered  the  opinion  of  the 
Court. 

The  controlling  question  in  this  case  grows  out  of 
the  following  facts : 

Taylor,  Wood  &  Co.,  employed  Massey  to  serye 
them  as  a  clerk  in  their  store,  for  the  term  of  a  year, 
upon  wages  at  rate  of  $40  per  month.  During  the 
term,  Taylor,  Wood  &;  Co.,  discovered  that  Massey  was 
embezzling  the  money  of  the  house,  and  forthwith  dis- 
charged him  from  their  service,  and  caused  him  to  be 
indicted  for  the  crime.  Massey  was  tried  and  acquit- 
ted upon  the  indictment ;  and  thereupon,  brought  this 
action  against  Taylor,  Wbod  &  Co.,  to  recover  the 
amount  alleged  to  be  owing  him,  for  his  services  as 
clerk,  before  his  discharge    from  the  employment. 

The  action  is,  what,  at  common  law  pleading,  would 
be  general  assumpait^  and  the  declaration  contains  a 
count  in  the  qitantum  meruit^  to  recover  what  the 
services  of  the  plaintiff  Massey,  were  rea$onahly  worthy 
for  the  time  he  was  in  the  employment  of  the  de- 
fendants. 

Upon  the  pleading,  the  defense  of  the  defendants 
was,   the   embezzlement  of  their  moneys  by  the  plaintiff. 

Upon  this  issue,  the  Circuit  Judge  instructed  the 
jury,  that  the  embezzlement,  if  proved,  was  good 
cause  for  defendants  to  discharge  plaintiff  from  their 
employment,  and  was  a  bar  against  the  recovery  of 
any  compensation  by  the  plaintiff,  for  his  services  dur- 
ing the  part  of  the  term  of  his  employment,  prior  to 
his  discharge. 
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It  most  be  taken  to  be  the  settled  law  of  Tennes- 
see,  that,  when  the  employment  is  for  a  stipulated 
term,  at  stipulated  wages,  and  the  employer  discharges 
the  employe  during  the  term,  for  good  cause,  the 
latter  cannot  recoyer  the  stipulated  wages,  upon  the 
express  contract,  but  may  sue  for,  and  recoyer  com- 
pensation for  the  seryice  actually  rendered  during  the 
term,  and  prior  to  the  discharge,  to  the  extent  such 
seryice  was  reasonably  worth  to  the  employer  ;  not, 
howeyer,  exceeding  the  rate  of  compensation  stipulated 
by  the  express   contract. 

Such  is  the  rule  declared  in  the  case    of    Jones  V9m 

Jones,   2   Swan,  605;    and    again    in    the    case    of    the 

Congregation  of  the  Children  of  Israel  vs.  Peres,  2  Cold., 

620.       In    the    first    of   these  cases,    the    rule    was   so 

declared,  where  the  cause    of   discharge  was    the    oyer* 

seer's  cruelty  to  the    slayes    of   the  employer.      In    the 

second  case,   the  ruling  was  made,    where   the   cause  of 

discharge  was  the    yiolation  of  the  laws  of    the   Jewish 

religion,  by  the  preacher,   who   was   employed  to  preach 

and  teach   the  Israelitish    docrine    and    practice    to    the 

members     of    the    congregation.       In    both     cases,    the 

causes  of   discharge   were  gross    yiolation    of    duty,  by 

the   employe  to  the  employers,  and  were  good  cause   for 
discharge. 

It  may  be  that  the  sounder  doctrine,  is,  that  declared 

by  the  case  in  1  Watts   and  Sergeant's  Rep.,  and  by  the 

English  cases  to  which  our   attention  has    been    directed, 

which  seems   to  declare,  that  when  the   hiring    is   for    a 

term,  and   the    seryant   is    guilty    of   gross   yiolation   of 

duty,  the   master  may  discharge    him,    and   set    up    such 
29 
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gross  violation  of  duty,  as  an  absolute  bar  to  the  recov- 
ery of  any  compensation  for  the  service  rendered,  prior 
to  the  discharge*  However  this  may  be,  the  rule  other- 
wise is  heretofore  settled  in  the  jurisprudence  of  Ten- 
nessee, and  must  so  stand. 

Less  reluctance  is  felt  to  the  application  of  the 
rule  of  our  Courts  to  the  cause  of  embezzlement,  for 
the  reason  that  the  value  of  the  service  of  the  embez- 
zling  clerk,  has  to  be  submitted  to  the  jury,  under 
the  porper  direction  of  the  Court.  It  can  scarcely 
be  supposed,  that  the  Court  will  advise,  or  the  jury 
find,  the  service  of  a  clerk  who  embezzled  the  money- 
of  the  merchant  employing  him,  to  be  reasonably  worth 
to  the  employer  much,  if  anything.  The  service  of  an 
embezzling  clerk,  cannot  ordinarily  be  worth  any  com- 
pensation. Few  merchants  will  be  found  willing  to 
stipulate  to  pay  wages  to  any  extent,  to  clerks  who 
will  embezzle  the  moneys  of  the  house.  However,  the 
value  of  the  service  of  such  clerk,  what  it  has  been 
reasonably  worth  to  the  employer,  is  a  question  of 
fact  within  the  exclusive  province  of  a  jury  to  decide, 
under  such  proper  instructions  as  the  Court  may  give, 
without  trenching  upon  such  prerogative  of  the   jury. 

Upon  this  view  of  the  law,  it  is  obvious  that  the 
plea  found  in  the  record,  which  sets  up  the  embezzle- 
ment as  a  bar  to  the   action,   is  bad. 

And  so,  too,  is  bad,  the  replication  to  such  plea, 
that  the  plaintiff  was  indicted  and  acquitted  upon  the 
charge   of  the  embezzlement. 

The  acquittal  upon  the  indictment,  is  not  entitled  to 
any  effect  as  evidence  in  the   civil  action,   as  an   answer 
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to  the  defense  of  embezzlement,  or  as  tending  to  show 
that  in  fact  the  plaintiff  did  not  commit  the  embezzle- 
ment. 

The  judgment  most  be  reversed,  and  the  cause  sent 
back  for  new  trial. 


Jbmima  Legate  vs.  John  Ward  &  Co. 

SuPSBSiEDBAS.  Application  for.  Forma  pauperis.  Notice  to  adverse  party  ^ 
Appe<a*ance  iptthcut  notice.  Upon  an  application  for  a  supersedes  in 
forma  pauperis^  the  Court  may  grant  the  order  only  on  notice  to  the 
adverse  party.  This  language  is  considered  directory,  and  not  im- 
perative ;  and  if  the  party  appears  voluntarily  and  without  notice,  his 
appearance  fulfills  all  the  purposes  of  the  notice. 


FROM     CARROLL 


The  petition  for    a  certiorari  in  this  cause,    was,    on 
motion    of   the    defendents    in    error,    dismissed  at    the 

Term,    1867,   from    which    the    plaintiff    in     error 

appealed.      Judge  Lucian    L.   Hawkins,  presiding. 

Hubbard  and  Towns,  for  plaintiff  in  error. 
Hawkins  &  Hawkins,  for  defendant  in  error. 


452  BROWNSVILLE : 

Jemima  Legate  V8.  John  Ward  &  Go. 

Henby  Or.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

The  case  shown  in  the  record  is  a  petition  by  the 
plaintiff  in  error,  for  a  writ  of  certiorari^  as  a  substi- 
tute for  an  appeal  from  the  judgment  of  a  Justice  of 
the  Peace,  rendered  against  her,  in  favor  of  the  de- 
fendant in   error. 

The  petition  shows  ample  merits,  and  sufficient  ex- 
cuse for  failing  to  take  an  appeal. 

At    the    first    term    of   the    Circuit  Court    after    the 
rendition  of    the    Justice's    judgment,   the    plaintiff   pre- 
sented her  petition  in  open   Court,    and   moved    for    the 
grant  of   the    certiorari;     which    motion    the  Court <  sus- 
tained, and   ordered  the  writ  to  issue  upon  plaintiff  giv- 
ing bond  and  security   as  prescribed  by  law.       The  de- 
fendant appeared  by  attorney,   and  resisted  the    motion. 
Afterwards,    the    plaintiff    filed     the    pauper    oath,     and 
moved  the    Court    to    grant   the  writ  without    requiring 
bond  and    security;  which    motion    the   Court    sustained, 
and  awarded  the  writ.       The  record    recites,     or    is  un- 
derstood to  recite,   that    the   attorney  of  the    defendant 
was  present    in  Court    when    the    pauper    oath    of    the 
plaintiff  was  presented,    and   the  motion    made    for    the 
award    of  the   writ    to    her  in  forma  pauperis.      After 
these  proceedings,   the  defendant  came  by  attorney,   and 
moved  the   Court  to   dismiss  the   petition,  assigning  rea. 
son  therefor,  that  notice    was  not  given   the    defendant 
as  prescribed  by  the   Code,    sec.    3138,   of    the    motion 
of  the   plaintiff,  for    the   grant   of  the    writ  to   her   in 
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forma  pauperU,  The  Ooort  sustained  the  motion  of 
the   defendant,  and  dismissed  the  petition  of  the  plaintiff. 

The  Code,  sec.  8183,  prescribes,  that,  upon  applica- 
tion for  the  9upersedea9  in  forma  pauperU,  the  Court 
may  grant  the  order  ^'onlj  on  notice  to  the  adverse 
party.'*  This  language  is  considered  directory,  and  not 
imperative.  The  purpose  of  the  notice  is  to  bring  the 
party  notified,  into  Court.  If  he  comes  in  voluntarily) 
his  appearance  fulfills  all  the  purpose  of  the  notice.  It 
is  a  matter  of  no  consequence  to  him,  when  in  Court, 
whether  notice  was  served  on  him  or  not.  He  has  all 
the  opportunity  which  the  notice  was  designed  to  give 
him;  and  that  is,  to  make  whatever  resistance  the  case 
allows  to  the  grant  of  the   application  of   the    plaintiff. 

In  the  case  in  hand,  the  defendant  entered  his  for- 
mal appearance  to  the  motion  first  made  by  the  plain- 
tiff, for  the  grant  of  the  writ  on  the  usual  terms;  and 
his  attorney  was  present  in  Court  when  the  applica- 
tion in  forma  pauperis  was  made  in  the  second  instance; 
and  again  formally  appeared  by  his  attorney,  when  he 
made  the  motion  to  dismiss  for  want  of  notice. 

It  would  be  rather  technical  than  substantial,  in 
such  state  of  facts,  to  deprive  the  petitioner  of  the  op- 
portunity to  submit  to  trial,  the  matter  of  complaint 
between  her  and  the   defendant. 

Reverse  the  judgment  of  the  Court  below;  and  re- 
mand this  cause  for  further  proceedings   there. 


464  BROWNSVILLE : 


E.  J.  Skipwitb  ei  als.  v»,  Wm.  Johnson. 


E.  J.  Seipwith  et  aU.  v$.  Wm.  Johnson.' 

1.  FoRCiBLB  Entby  AND  DxTAiNEB.    Amount  qf  Bond.    The  bond  in 

an  appeal  in  cases  of  forcible  entry  and  detainer,  must  be  double  the 
amount  of  one  year's  rent. 

2.  Saks.     Same,     Original  bond  not  tuffidtnt,      Mc^  he  increased.     The 

Court  may,  upon  discovery  that  the  original  bond  is  for  less  than 
double  the  value  of  one  year's  rent,  require  the  defendant  appealing, 
to  increase  his  bond  to  that  amount,  but  no  more. 

3.  Same.     Same.    Lies  against  married  women  and  infante.    An  action  of 

forcible  entry  and  detainer,  will  lie  against  married  women  and  per- 
sons under  age. 

4.  Saicx.    Same.    Liability  of  sureHee  on  bond  /or  appeal.    Whether  mar- 

ried women  and  persons  under  age,  are  liable  on  their  bonds  given 
in  actions  of  forcible  entry  and  detainer,  may  be  questionable,  but 
there  can  be  no  question  as  to  the  liability  of  their  sureties  on  such 
bonds. 


FROM   MEMPHIS. 


This  cause  was  dismissed  at  the  January  Term,  1868, 
on  the  failure  of  the  defendants  to  give  an  additionid 
bond  to  cover  rent  of  property;  from  which  order  dis- 
missing the  cause,  an  appeal  was  taken  to  this  Court. 
Judge   Jas.    0.  Peabge,  presiding. 

EnaiNQTON  and  Halsbt,  for  plaintiffs  in  error. 
George  Gantt,  for  defendant  in  error. 

Henry  6.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 
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Johnson  obtained  judgment  and  order  for  possession, 
upon  a  warrant  issued  by  a  Justice  of  the  Peace,  for 
forcible   entry  and  detainer  against  Skipwith  and  others* 

Before  writ  of  possession  executed,  Skipwith  pre- 
sented to  the  Judge  of  the  Law  Oourt  of  Memphis,  a 
petition  praying  to  take  the  cause  [into  that  Court  by 
writ  of  eertiorarij  in  the  manner  of  an  appeal.  The 
merits  stated  in  the  petition  were,  that  the  defendants 
in  the  warrant  were  herself  and  children,  and  that  she 
was  a  married  woman  and  they  were  infants.  The 
Judge  made  the  order  granting  the  prayer  of  the  peti- 
tion, upon  her  giving  bond  with  security  in  the  sum  of 
$600.      This  bond  was    given,    and    the    cause  filed   in 

the   Court,  October  25,   1866. 

Upon  application  of  Johnson  to  the  Court,  and  it 
Being  shown  to  the  Court  that  the  annual  rents  of  the 
tenement  in  dispute  were  worth  $900,  the  Court  made 
sn  order  on  the  —  day  of  December,  A.  D.,  1867, 
requiring  Skipwith  to  give  bond,  with  sureties,  in  the 
0um  of  $1,200;  conditioned  for  the  payment  of  the 
rents  to  accrue  from  October  25th,  1867,  to  October 
25th,  1868,  the  year  following  the  year  purporting  to 
be  covered  by  the  original  bond;  and  the  Court  further 
ordered,  that  if  such  new  bond  were  not  given  by  the 
—  day  of  January,  A.  D.,  1868,  the  cause  should  be 
dismissed.  Skipwith  failed  to  give  the  bond,  and, 
thereupon,  the  Court  dismissed  the  cause.  From  all 
which   Skipwith  took  an  appeal  to  this  Court. 

The  error  assigned,  is,  the  dismissal  of  the  cause, 
for     the   failure    to    give    the    i;equired    bond.        It    is 
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claimed,  that  the  Court  has  no  power  to  require  of  the 
defendant  in  such  action,  to  give  any  other  than  the 
original  bond,  which  the  Code  prescribes  shall  be  in 
double  the  value  of  one  year's  rent  of  the  tenement,  in 
respect  of  which  the  action  is  brought:  See  Code,  sec* 
8862. 

The  statute,  (sec.  8862,)  gives  the  defendant  the 
right  to  take  actions  of  this  kind  into  the  Court  above, 
by  eerttormrij  in  the  way  of  an  appeal,  upon  giving 
bond  and  security  in  double  the  value  of  one  year's 
rent  of  the  premises.  If  this  be  inadequate  for  the 
protection  of  the  plaintiff,  it  is  the  fault  of  the  statute, 
and  is  remediless  by  the  Court.  Had  the  Legislature 
thought  proper  so  to  enact,  the  appeal,  or  eertiorarly 
might  be  had,  upon  bond,  with  sureties,  for  a  lets 
amount,  or  even  without  bond  and  security  for  any 
amount. 

If  the  original  bond  be  ordered  or  taken,  in  tke 
first  instance,  for  less  than  double  the  actual  value  ff 
one  year's  rent,  there  seems  to  be  no  doubt  of  the 
power  of  the  Court,  at  any  time,  to  exact  of  the  de- 
fendant, a  bond,  with  security,  equal  to  such  double 
value.  But  we  are  not  aware  of  any  authority  in  th) 
Courty  to  require  bond  beyond  that  which  the  Legisla^ 
ture  has  prescribed  as  the  condition  upon  which  th# 
defendant  may  have  the  appeal  or  eertiorari. 

The  remedy  of  forcible  entry  and  detainer,  or  the 
lawful  detainer,  will  lie  against  married  women,  and 
persons  under  age.  Whether  liable  on  bonds  given  by 
them  in  the  course  of    such  proceedings,  may  be  ques- 
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tionable.  There  can,  however,  be  no  question  as  to  the 
liability  of  their  sureties  upon  such  bonds. 

As  the  practice  now  stands,  the  remedies  of  landlord 
against  tenant  holding  over  nnlawfallj,  are  practically 
insufficient,  and  seem  to  require  amendment  at  the  hands 
of  the  Legislature.  Under  the  present  practice,  such 
tenant  may  hold  over  for  years,  and  so  long  as  the 
law's  delay  can  be  protracted  by  appeals  and  otherwise, 
without  any  right  or  merit  on  the  part  of  the  tenant, 
and  without  merit  or  any  redress  to  the  landlord,  other 
than  the  ultimate  payment  of  the  value  of  the  rents 
during  the  delay.  Practically,  the  tenant  gets  the  oc- 
cupation of  the  premises  during  this  delay,  not  at  the 
rate  of  rent  contracted  for  with  the  landlord,  but  at 
such  rate  as  the  jury  may  think  proper  to  allow,  upon 
the  proofs  in  the  cause.  Under  the  practice  in  the 
State,  until  within  a  few  years  past,  the  tenant  holding 
over,  was  unable  to  retain  possession  against  the  will 
of  the  landlord,  except  upon  certiorari^  showing  merits, 
and  verified  by  the  oath  of  the  tenant. 

Reverse  this  judgment,  which  we  order   reluctantly. 


458  BROWNSVILLE : 


Ghkrdner,  Adm'r,  m.  Henry  et  alt. 


Gardnbb,  Adm'b,  v8.  Henby  et  als. 


AonoK  OT  Debt.  On  JuaHe^i  judgment  Profert  not  required.  An 
action  of  debt  will  lie  upon  a  domestic  judgment  rendered  by  a  Jus- 
tice of  the  Peace,  against  the  principal  or  stayor;  and  profert  of  the 
original  papers,  or  an  exemplification,  is  not  required. 


FROM  HENDERSON. 


This    case  was,  at  the  Term,  1867,  dismissed 

on  the  demurrer  of  the   defendants.      Plaintiff  appealed. 
Judge  LuoiAN  L.  Hawkins,  presiding. 

Jones  and  Tatlor,  for  plaintiff  in  error. 

M.  BuLLOOE  and  Rhodes,  for  defendants  in  error. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

The  action  here  is  debt,  brought  by  Joseph  H.  Gard- 
Ber,  administrator  of  Joseph  Gtirdner,  deceased,  upon  sev- 
eral judgments  recovered  by  the  decedent,  Gardner,  in  his 
lifetime,  before  a  Justice  of  the  Peace,  against  Felix  W. 
Henry  and  others;  each  of  which  judgments  was  for 
$483,  and  upon  each  of  which,  Lafayette  McHaney  was 
the  stayor. 

^  The  defendant   demurs  to  the   declaration,  and  assigns 
for  causes  of  demurrer:    1st,  That  an  action  of  debt  will 
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—  --      

not  lie  on  Buch  judgment.  2d,  That  profert  was  not 
made  of  "the  judgment."  Neither  cause  of  demurrer  is 
well  taken. 

The  action  of  debt  will  lie  upon  a  domestic  judgment. 
In  cases  of  this  kind,  the  personal  representative  has 
choice  of .  two  remedies— one,  to  revive  the  judgment  by 
scire  faciM — the  other,  the  action  of  debt:  1  Ch.  PL, 
108,  Gomyn's  Dig.,  Title,  Debtj  A  2 ;   2  Swan's  Rep.,  127. 

No  reason  is  apparent,  why  the  action  of  debt  will 
not  lie  against  the  stayor  as  well  as  against  the  prin- 
cipal defendant  in  the  judgment.  The  stay  of  execu- 
tion is  in  the  nature  of  a  confession  of  judgment,  and 
the  stayor  becomes  a  party  to  the  judgment,  and  is 
properly  suable  as  such. 

Profert  of  the  original  papers,  or  of  an  exemplifica- 
tion, is  not  necessary.  It  is  not  required  by  the  rules 
of  pleading  at  common  law,  nor  by  the  statutory  law 
of  Tennessee. 

The  statutory  law  varies  from  the  common  law,  in 
respect  of  profert,  no  further  than  declared  by  the  Act 
of  1819,  ch.  27,  sec.  2,  (Nicholson  &;  Caruthers's  Dig., 
551,)  carried  into  the  Code,  sec.  2898.  The  variance 
made  by  this  Act,  is,  that  profert  is  required  to  be 
made  of  unsealed  instruments  which  are  the  foundation 
of  the  action;  whereas,  at  the  common  law,  such  in- 
struments are  not  required  to  be  shown  by  way  of 
profert:  1  Ch.  PL,  850,  (8d  Amer.,  from  2d  London 
edition.) 

Reverse  the  judgment  of  the  Court  below;  with  leave 
to  defendants  to  plead  over. 


460  BROWNSVILLE : 


Carrier  m.  Bank  of  LoaisTille. 


CusRiEB  v$.  Bank  of  Louisvillb. 


1.  EviDSKCB.      Interested  wUnees.      The  Court  to  determine  admiuihiUty 

of  iesHmoTtjf.  The  admissibility  of  the  testimony  of  a  witness  object- 
ed to  on  accoant  of  interest,  is  generally  a  question  to  the  Court. 
It  is  a  question  for  the  Court  to  decidoi  whether  the  testimony  shall 
go  to  the  jury,  or  not. 

2.  Samb.      Same,      Two  modet  of  aeeertaining   the  iniere$i  of  a  tntnen. 

There  are  two  modes  of  ascertaining  whether  or  not  a  witness  has  a 
disqualifying  interest;  first,  by  examining  the  proposed  witness  on 
his  voir  dire;  second,  by  evidence  aliunde.  Bnt,  whether  the  one  or 
the  other  is  adopted,  the  admissibility  is  still  a  question  to  the  Court. 
Though  the  Judge  may,  in  his  discretion,  take  the  opinion  of  the 
jury  upon  it. 


FROM   HENRT. 


There  was  a  verdict  and  judgment  for  the  Bank,  at 

the  Term,  1867;   and  an  appeal  in  error,  to  this 

Court,    by   Currier.      Judge    Lucian   L.   BLa^wkins,   pre- 
siding. 

Williams,  Aden  and  B.  F.  Laiib,  for  Currier. 

DuNLAP,  Porter  &  Brown,  for  Bank. 

Henrt  G.   Smith,  J.,   delivered   the   opinion   of  the 
Court. 
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Assumpsit  bj  the  Bank  of  Louisyille,  against  Currier; 
general  issue;  verdict  and  judgment  for  the  Bank;  ap- 
peal in  error,  to  this  Court. 

The  facts  material  to  the  result  here,  are:  Vandyke 
drew  his  bill  of  exchange  on  himself,  in  faror  of  Cur- 
rier, who  indorsed  it  for  the  accommodation  of  Vandyke, 
who  sold  it  to  the  Bank  of  Louisrille.  Vandyke  ac- 
cepted it,  payable  at  the  mercantile  house  of  Given, 
Watts    &    Co.,    at   New    Orleans.       Vandyke    furnished 

« 

Given,  Watts  &  Co;  with  the  funds  wherewith  to  pay 
the  draft  at  maturity,  and  instructed  them  to  apply 
them  to  that  purpose.  Given,  Watts  &  Co.  declined 
to  so  apply  the  funds,  but  applied  them  to  the  payment 
of  other  bills  of  Vandyke,  upon  which  they  were  par- 
ties. 

Upon  the  trial,  the  parties  in  the  action  appear  to 
have  deemed  it  a  fact  material  to  the  result,  whether 
or  not  Given,  Watts  &  Co.  were  the  agents  in  New 
Orleans,  of  the  Bank  for  the  collection  of  the  bill,  and 
as  such  agents,  had  it  in  hand  at  or  about  the  time  of 
its  maturity,  and  while  they  had  in  hand  the  funds 
furnished  by  Vandyke  to  provide  for  the  payment  of 
the  bill. 

The  plaintiff  proposed  to  give  in  evidence,  the  de- 
position of  two  of  the  partners  of  the  firm  of  Given, 
Watts  &  Co.,  to  prove  that  the  house  was  not  the 
agents  of  the  Bank,  having  the  draft  for  collection, 
and  other  facts  tending  to  show  their  authority  to  ap- 
ply the  funds  furnished  by  Vandyke  to  the  payment  of 
the  other  bills.  To  the  admission  of  evidence  of  the 
witness  so  proposed,  the  defendant  objected.     Thereupon, 
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the  plaintiff  put  in  evidence,  a  release  in  writing,  ez- 
ecated  by  the  President  and  Cashier  of  the  Bank,  pur* 
porting  to  discharge  the  witnesses,  and  Given,  Watts  & 
Co.,  from  liability  to  the  Bank  on  account  of  the  trans- 
action*  The  instrument  of  release,  was  without  the 
seal  attached  of  the  Bank,  which  was  a  corporate 
body.  The  defendant  objected,  that  the  writing  had  no 
effect  to  release  the  witnesses  from  liability,  by  reason 
of  being  without  seal;  and  further,  because  it  was  not 
the  act  of  the  Bank,  unless  authenticated  by  the  cor- 
porate seal. 

Other  testimony  was  before  the  Court,  to  the  point 
whether  Given,  Watts  &  Co.,  were  or  not  the  agents 
of  the  Bank.  Two  witnesses  on  the  part  of  the  de- 
fendant. Currier,  gave  evidence  tending  to  show  that 
Given,  Watts  &  Co.  were  sub-agents ;  and  two  wit- 
nesses on  the  part  of  the  plaintiff,  testified  that  the 
house  were  not  such  agents.  The  Circuit  Court  per- 
mitted the  testimony  of  the  two  members  of  the  house 
objected  to  by  the  defendant,  to  go  to  the  jury ;  and 
this  was  assigned  for  error. 

The  admissibility  of  the  testimony  of  a  witness 
objected  to  on  account  of  interest,  is  generally  a  ques- 
tion to  the  Court.  It  is  a  question  for  the  Court  to  de- 
cide, whether  the  testimony  shall  be  permitted  to  go 
to  the  jury   or  not. 

There  are  two  modes  of  ascertaining  whether  or  not 
the  witness  has  a  disqualifying  interest.  One  mode  is, 
by  the  examination  of  the  proposed  witness  on  his 
voir  dire,  by  the  party  making  the  objection.  The 
other  mode  is,  by    evidence  aliunde.      Whichever    mode 
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is  adopted,  the  question  of  admissibility  is  still  a  ques- 
tion to   the   Court  to   decide. 

In  the  present  case,  the  objecting  party  resorted  to 
evidence  aliunde^  to  establish  the  disqualifying  interest 
of  the  proposed  witness.  The  evidence  to  this  point 
found  in  the  record,  is  variant;  some  favoring  the  as- 
sumption that  Given,  Watts  &  Co.  were  the  agents 
of  the  Bank,  as  alleged ;  and  other  and  more  weighty, 
favoring  the  contrary  assumption.  Upon  this  mass  of 
evidence,  it  was  the  province  of  the  Circuit  Judge,  to 
determine  which  assumption  was  true,  and  to  admit  or 
exclude  the  proposed  witnesses,  as  his  judgment  settled 
to  the   one   or  the  other. 

The  Circuit  Judge  admitted  the  witnesses,  and  al- 
lowed their  testimony  to  go  to  the  jury.  And  we 
think  his  decision  correct.  The  preponderance  of  the 
evidence  proper  to  be  considered,  with  reference  to  the 
question  in  hand,  is  against  the  assumption  of  the  de- 
fendant, that  Given,  Watts  &  Co.  were  the  agents  of 
the  Bank,  and,  therefore,  clad  with  a  disqualifying  in- 
terest. In  this  aspect  of  the  case,  it  was,  therefore, 
proper   to  admit  the  testimony  to  go  to  the  jury. 

The  Circuit  Judge  might,  had  he  thought  proper  so 
to  do,  with  a  view  to  determine  the  admissibility  of  the 
testimony,  have  submitted  to  the  jury,  the  question  of 
fact,  as  to  whether  the  proof  and  witnesses  had  an  in- 
terest or  not.  In  determining  the  question  of  interest, 
where  the  evidence  is  derived  aliunde^  and  it  depends 
upon  the  decision  of  intricate  questions  of  fact,  the 
Judge  may,  in  his  discretion,  take  the  opinion  of  the 
jury  upon  them:     1   Green.   Ev.,  sec.  425. 
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It  seems,  howerer,  that  the  Gircuit  Judge  pat  his 
action  admitting  the  testimony,  upon  the  efficacy  of  the 
release.  And  the  plaintiff  in  error  insists,  that  such 
effect  could  not  properly  be  given  to  the  release,  for 
the  double  reason,  that  it  was  without  seal,  and  that 
it  could  not  be  deemed  the  act  of  the  Bank,  unless 
authenticated  by  the  corporate  seal. 

It  is  not  necessary  now  to  settle  the  question  thus 
raised.  The  testimony  thus  permitted  to  go  to  the 
jury,  was  properly  admissible  upon  the  evidence  aliunde 
as  to  the  agency.  The  Circuit  Judge  decided  rightly. 
Whether  the  reasons  which  induced  him  so  to  decide, 
were  the  proper  reasons,  is  a  matter  of  no  consequence. 
The  record  discloses  abundant  good  reasons  for  admit- 
ting the  testimony,  and  that  is  enough.  We  cannot 
reverse  the  rightful  action  of  the  Judge,  because  he  so 
acted  for    bad  reasons. 

One  of  the  members  of  the  firm  of  Given,  Watts 
&  Co.,  was  a  Director  of  the  Bank  at  the  time  of 
these  transactions.  The  counsel  for  Currier  requested 
the  Circuit  Judge  to  instruct  the  jury  that  notice  to  a 
Director  was  notice  to  the  Bank.  In  some  cases,  this 
is  so.  Here,  however,  it  is  not  obvious  how  such  no- 
tice could  properly  vary  the  result.  And  the  refusal 
of  the  Judge  to  make  the  charge  requested,  is  not 
error. 

Affirm  the  judgment. 
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JoKBS  v$.  Thomas. 

1.  CoNTXDERATX  CuKBivcT.  SxtcuUd  OontrocU.  Public  policy.  Thifl 
Court  will  not  disturb  executed  contracts,  though  they  have  been 
paid  in  illegal  Confederate  ourrencji  and  this  upon  grounds  of  pub- 
lic policy. 

2.  Same.  Same,  What  will  annul  a  payment  in  Confederate  currency. 
Causes  which  would  be  allowed  to  invalidate  and  annul  payments 
and  settlements  in  Confederate  cnrrency,  must  be  nearly,  or  quite 
the  same  as  those  which  will  yitiate  payments  and  settlements  not 
taint^  with  that  currency,  as  mistake,  fraud,  duress,  and  the  like. 

8.  Samb.  Same,  Unrnllinyneea  to  receive  the  ewreitey  not  ei/{fieient.  Mere 
unwillingness  to  receive  Confederate  currency  in  payment  and  set- 
tlement of  debts,  etc.,  will  not,  if  the  currency  be  actually  received 
in  payment  and  settlement,  be  enough  to  invalidate  the  acceptance 
as  a  payment.  The  unwillingness  must  be  of  the  degree  and  charac- 
ter which  authorizes  the  Courts  to  treat  the  acceptance  and  payment 
as  void,  or  voidable,  upon  the  principle  applicable  to  payments  not 
tainted  with  Confederate  currency. 

4L  BviBEKCE.  Uee  of  Confederate  currency  after  payment^  toprove  acceptance. 
It  is  competent  to  prove  that  the  plaintiff  after  Confederate  money 
was  paid  him,  to  show  that  he  used  it  in  payment  of  his  debts.  The 
jury  to  give  such  weight  to  the  fact  as  they  think  proper,  as  tending 
to  show  the  acceptance  by  him  of  the  currency. 


FROM  CARROLL, 


There  was  a  verdict  and  judgment  in  this  case,  in 
favor  of  Thomas;  and  an  appeal  by  Jones  to  this  Court. 
Judge  LucuN  L.  Hawkins^  presiding. 

Hubbard,  for  Jones. 

Hawkins  &  Gardwell,  for  Thomas. 

Henrt   G.   Smith,  J.,   delivered    the  opinion  of  the 

CSourt. 
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Assumpsit  for  the  price  of  cotton,  etc.,  sold  and 
deliyered  in  1862,  by  Thomas  to  Jones;  general  issue, 
yerdict  and  judgment  for  Thomas;  and  appeal  in  er- 
.ror  to  this  Court,  by  Jones. 

The  supposed  error  is  found  in  the  charge  of  the 
Circuit  Judge  to  the  jury. 

Jones'  defense  was,  that  he  had  paid  and  settled 
the  debt  not  long  after  it  was  contracted.  It  appeared 
that  his  alleged  payment  was  in  part,  $400  in  Confed- 
erate currency;  and  upon  the  evidence,  a  question  to 
the  jury  was,  whether  Thomas  accepted  the  currency  in 
fact,  and  whether  such  acceptance  '  was  voluntary,  or 
done  under  the    stress  of  threats   and  intimidation. 

The  Court,  among  other  things,  charged  the  jury, 
that,  if  the  contract  between  the  parties  had  been  ex- 
ecuted, and  the  plaintiff  received  payment  in  Confed- 
erate currency,  taking  the  same  cheerfully  and  of  his 
own  free  will  and  accord,  and  acknowledging  the  same 
a  satisfaction,  or  settlement  of  the  indebtedness  of  the 
defendant,  then  the  plaintiff  would  not  be  entitled  to  a 
yerdict,  but  the  verdict  should  be  for  the  defendant. 
If,  however,  the  plaintiff  had  received  the  Confederate 
currency  by  reason  of  intimidation,  or  on  account  of 
fraudulent  representations  made  to  him  by  the  defend- 
ant, this  would  not  be  a  legal  execution  of  the  con- 
tract,  and  the  plaintiff  would  be  entitled  to  recover. 

The  obvious  force  of  these  instructions  upon  the 
mind  of  the  jury,  is,  that  the  acceptance  of  Confederate 
currency  in  payment  and  settlement  of  a  debt,  must 
be,  on  the  part  of  the  creditor,  done  cheerfully  and 
of  his  own  free  will  and  accord,    and    without  any    in- 
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timidation;  otherwise,  such  acceptance  will  not  be 
effectiye  to  bar  action  by  the  creditor  to  recover  the 
debt  as  unpaid  and  unsettled.  In  such  sense,  the  in- 
structions were  erroneous. 

This  Court  held,  in  Hanly  v$.  Franklin,  8  Cold., 
472,  that  the  Courts  will  not  give  their  aid,  at  the 
instance  of  the  plaintiff,  to  set  aside  the  satisfaction 
of  an  execution,  where  the  Sheriff  had  received  from 
the  debtor  Confederate  currency,  in  payment  of  the 
execution,  and  had  returned  the  execution  satisfied,  and 
had  paid  over  the  currency  to  the  plaintiff,  who  had 
voluntarily  received  it  in  satisfaction  of  the  debt.  The 
principle  upon  which  the  Court  so  ruled  in  the  case 
cited,  is  what  is  commonly  designated,  the  public  policy. 
The  public  good  demands  now,  as  in  the  ordinary  con* 
ditions  of  life  it  has  always  done,  the  discouragement 
of  litigation,  the  prevention  of  strifes  and  animosity, 
and  the  protection  and  maintainance  of  the  peace,  re- 
pose and  harmony  of  the  people.  Upon  this  principle, 
therefore,  the  Court  thinks  it  proper,  in  respect  of 
executed  contracts,  and  settled  and  ended  transactions, 
to  deny  the  aid  of  the  law  to  persons  seeking  to 
open  and  disturb  contracts  and  transactions  of  the  kind, 
although  predicated  upon   Confederate  currency. 

Upon  the  same  principle,  public  polieyj  are  based 
the  rulings  of  this  Court  in  regard  to  executory  con* 
tracts,  and  unsettled  transactions.  From  the  beginning, 
and  constantly,  the  Court  has  held,  that  the  aid  of 
the  law  will  not  be  given  to  parties  seeking  to  en- 
force, or  uphold  executory  contracts  and  unsettled 
transactions,      the  consideration    or  basis  of  which    was 
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the  Confederate  cnrrencj.  The  aid  of  the  Court  is 
refused  in  such  cases,  not  alone  on  the  notion  of  the 
illegality  of  the  consideration,  nor  upon  the  motive  of 
favor  or  disfavor,  to  one  or  the  other  party.  The 
ground  of  the  ruling  of  the  Court,  is  here  also,  public 
policy.  The  Confederate  currency  was  issued,  circulated 
and  used,  for  the  purpose  of  maintaining  the  rebellion, 
and  was,  in  fact,  a  most  tremendous  engine  of  power 
and  support  to  the  rebellion,  and  without  which,  indeed, 
the  opinion  may  be  well  entertained,  its  existence  would 
have  been  feeble  and  brief.  Hence,  in  the  contempla- 
tion of  the  National  Government,  and  of  the  Courts  of 
the  State  loyal  to,  and  existing  by,  the  power  of  that 
Government,  it  is  not  possible  to  view  the  currency 
otherwise  than  injurious,  mischevious  and  illegal  to  the 
last  degree.  And  it  followed  as  an  inevitable  conclu- 
sion, that  the  Courts  of  the  State  could  give  no  aid 
to  the  enforcement  of  executory  contracts,  the  consid- 
eration whereof,  was  the  vicious  currency.  All  this  on 
the   principle  of  public  policy. 

Giving  thus  to  the  payment  and  settlement  of  debts 
in  Confederate  currency,  the  force  and  effect  of  ordi- 
nary payment  and  settlement  of  debts,  the  step  to  the 
conclusion  is  close  and  inevitable,  that  the  causes  which 
will  be  allowed  to  invalidate  and  annul  payments  and 
settlements  in  Confederate  currency,  must  bo  nearly  or 
quite  the  same  as  those  which  will  vitiate  payments 
and  settlements  not  tainted  with  that  currency.  Mis- 
take, fraud,  duress,  and  the  like,  generally  invalidate 
whatever  contracts  and  transactions  they  are  instrumen- 
tal in  procuring  to  be  made  or  done.      And  of  course, 
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Buch  fraad,  mistake,  daresa,  or  the  like,  will  easily  in- 
yalidate  payments  and  settlements  made  in  the  Confed- 
erate currency.  Mere  unwillingness,  however,  to  ac- 
cept the  currency  in  payment  and  settlement  of  the 
deht,  cannot  be  all  wed  to  inyalidate  the  payment  and 
settlement,  if  the  creditor  in  fact,  accepted  the  curren« 
cy  as  payment  and  settlement  of  the  debt.  Something 
more  than  unwillingness  must  exist  in  the  mind,  or 
operate  on  the  will  of  the  creditor,  to  authorize  the 
payment  of  the  currency  to  be  treated  as  a  nullity* 
The  degree  of  terror  or  force  necessary  to  constitute 
the  duress  which  will  inralidate  the  acceptance  of  the 
currency  as  payment,  is  not  easy  to  define.  The 
stress  of  terror  or  force  upon  the  creditor,  which  would 
fall  much  short  of  duress  in  the  legal  sense,  in  the 
condition  of  peace,  the  prevalence  of  law,  and  the 
readiness  of  the  officers  of  the  law  and  of  the  people 
to  give  protection  and  redress  to  the  injured,  and 
when  the  sense  of  security  and  safety  gives  confidence 
and  courage,  may  fairly  and  properly  be  deemed  duress, 
in  the  midst  of  civil  war,  when  soldiers  and  maraud- 
ers traverse  the  country  uncontrolled  and  uncontroll- 
able, and  the  general  terror  so  paralyzes  every  man 
that  none  will  give  aid  or  defense  to  another;  and  when 
a  temper  of  violent  intolerance,  as  an  epidemic,  exasper- 
ates the  people  against  those  who  incur  their  displeas- 
ure, and  unpopular  preditors,  or  persons  doing  unpopu- 
lar acts,  are  justly  overwhelmed  with  the  sense  of  wrong, 
peril  and  helplessness.  In  the  latter  condition  of  life, 
a  much    less    degree    of    actual    and    present    force  or 
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terror,  will  confititute  dnreBS,    than    in  the  condition  of 
peace,  security,  and  protection  designated  in  the  former. 

The  opinion  of  the  Court  is,  that  mere  unwilling- 
ness to  receive  the  currency  in  payment  and  settle- 
ment, will  not,  if  the  currency  he  actually  received  in 
payment  and  settlement,  be  enough  to  invalidate  the 
acceptance  of  the  currency  as  payment.  The  unwil- 
lingness must  be  of  the  degree  and  character  which  au- 
thorizes the  Courts  to  treat  the  acceptance  and  pay- 
ment as  void,  or  voidable,  upon  the  principles  applica- 
ble to  payments  not  tainted  with   Confederate  currency. 

It  is  proper  to  say,  that  the  Court  does  not  now 
undertake  to  settle,  that  a  partial  payment  in  Confede- 
rate currency,  will  be  avoidable  pro  tantOj  in  an  action 
by  the  creditor  to  recover  the  debt,  where  a  balance 
remains  unpaid.  It  is  time  enough  to  settle,  when 
the  case  arises,  what,  if  .any,  shall  be  the  effect  of  a 
partial  payment  in  the  vicious  currency,  when  a  balance 
of  the  debt  remains  unpaid,  and  the  contract  or  trans- 
action remains  not  wholly  executed  or  ended. 

The  Circuit  Court  excluded  the  defendant  from  ma- 
king proof  proposed  by  him,  that  the  plaintiff  used  the 
currency  received  from  the  defendant,  in  the  purchase 
of  property  by  the  plaintiff,  and  in  the  payment  of 
his  debts.  Such  proof  was  competent  in  one  aspect  of 
the  case,  and  that  is,  whether,  in  fact,  the  plaintiff 
did  accept  or  consent  to  accept  the  currency  in  pay- 
ment of  his  demand.  Though  he  may  have  declined 
in  the  first  instance,  to  accept  the  currency  as  pay- 
ment, when  offered  to    and  left    with    him   by    the  de- 
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fendant,  yet,  if  afterwards,  the  plaintiff  used  it  in  the 
pnrchase  of  property  or  payment  of  debts,  such  facts 
were  proper  to  go  to  the  jury,  to  give  such  weight  as 
they  might  think  proper,  as  tending  to  show  that  the 
plaintiff  did  accept  the  currency,  at  the  time  when  left 
with  him  by  the  defendant,  or  afterwards,  in  payment 
and  settlement  of  his  demand. 

Reverse  the  judgment,  and  send  the   cause  back    for 
a  new  trial. 


Belote  vb.  Henderson. 


1.  DuBKSS.    Oontraet  qf  »aU  obtained  by  J  void,    ConnderaUon^ornoeofuidera- 

tion.  A.  contract  of  sale  obtained  by  duress  is  void  as  against  the 
patty  on  whom  the  duress  is  committed,  consideration  or  no  consid- 
eration, since  it  lacks  the  assent  of  the  forced  vendor,  which  is  es- 
sential to  its  binding  efficacy  against  him. 

2.  Same.    Sonne,     What  it  dureee.    Effect  of.    Duress  of  the  person  may 

be  actual  violence  upon  the  person,  or  threats  thereof,  or  actual  ar- 
rest or  imprisonment  without  legal  authority,  or  threats  of  such  un- 
lawful arrest  or  imprisonment.  Such  actual  violence  or  duress,  or 
well-grounded  fears  of  that  threatened,  will  render  void,  a  contract 
made  under  either. 

8.  Samb.  Property  told  under  dureat  may  be  recovered.  Property  sold 
under  a  contract  of  sale  extorted  by  actual  duress  or  well  grounded 
fears  of  threatened  and  illegal  violence,  may  be  recovered  by  the 
forced  vendor,  from  whomsoever  he  may  find  in  the  possession  of  it. 
The  purchaser  fVom  such  vendor  of  such  forced  sale,  stands  in  no 
better  condition  than  the  Tendee  as  to  the  title.  Assent  to  a  contract 
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of  sale  b  eiMntial  to  paaf  the  title.  AeieDt  procured  by  duress  Sb 
not  such  as  will  carry  the  title  to  the  pretended  yendee. 
4.  Sams.  A  void  eontraet  on  aceouni  of  durtas.  May  he  ratified.  While 
the  vendor  by  duress  may  treat  the  sale  as  void,  he  may  afterwards 
8o  ratify  it  as  to  give  it  oonflrmation  and  validity,  and  exclude  him- 
self from  the  right  to  treat  the  sale  as  void. 


FROM   CAEROLL. 


There  was  a  verdict  and  judgment  in  this  case 
against  Belote;  from  which  he  has  appealed  to  this 
Court.    Judge  LuciAir  L.  Hawkins,  presiding. 

HuBBABD,  Allen  &;  Rodgbrs,  for  Belote. 

Hawkins  &  Hawkins,  for  Henderson. 

Hbnrt  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

This  is  replevin  for  a  horse,  bj  Belote,  against 
Henderson. 

Greer's  horse  was  stolen,  and  he  supposed  that 
Belote  was  concerned  in  the  theft  or  taking,  and  the 
record  discloses  facts,  giving  some  color  to  Greer's  sus- 
picions. 

Accompanied  by  five  or  six  men,  armed  with  pistols 
and  sabers,  Ghreer  goes  to  Belote's  house,  capturing  on 
the  way,  and  taking  along,  three  men  named  Shafner, 
whom  he  seems  to  have  thought  were  associated  with 
Belote  in  the  theft  of  the   horse. 

Finding  Belote  at  home,  Greer  demands  payment  or 
settlement  for  the  horse,  and  threatens,  that  if  Belote 
does  not  pay  ix  settle,   he    will   arrest   him  and    carry 


APRIL  TERM,  1868.  478 

Belote  99.  Henderson. 

bim  to  the  military  head-quarters,  or  to  Paducah.  Be- 
lote  proposes  to  give  his  note,  which  ^  Ghreer  declines, 
and  asks  Belote  if  he  has  not  a  horse.  Belote  says 
he  has,  and  after  some  hesitation  by  Belote,  he  and 
Ghreer  go  off  together  a  short  distance,  and  soon  re- 
turn with  Belote's  horse,  and  Grreer  gives  Belote  a 
receipt,  or  order,  or  writing  of  some  kind,  relating  to 
the  matter,   and  takes   off  the   horse. 

Some  time  afterwards,  Belote  learns  that  Hender- 
son has  the  horse,  to  whom  it  appears  that  Oreer 
had  swapped  him.  And  thb  is  the  animal  about 
which  is  the  present  litigation,  and  for  the  recovery  of 
which  Belote  sued  out  the    replevin  against    Henderson. 

The  cause  was  submitted  under  charge  of  the  Court, 
to  a  jury  of  Carroll  County,  who  found  a  verdict 
against  Belote. 

The  proper  result  of  this  cause  turned  on  the  ques- 
tion, whether  the  title  to  the  horse  passed  from  Be- 
lote to  Greer,  or  whether  the  transfer  was  violated  by 
duress  upon  Belote,  and  was,  therefore,  void. 

The  error  in  the  record,  is  in  the  instructions  of  the 
Court  to  the  jury.  These  instructions  are,  in  substance, 
that  if  Belote  converted,  or  aided  in  the  conversion  of 
Greer's  horse,  he  was  liable  to  Greer  for  the  value  of 
the  horse;  and  in  that  case,  the  transfer  of  the  Belote 
horse  to  Greer  was  valid,  and  vested  in  Greer  the  title, 
although  the  transfer  was  obtained  from  Belote  by  dti- 
re%%  upon  him,  in  the  way  of  threats  to  arrest  and  im- 
prison and  carry  him  to  the  military  head-quarters.  On 
the  other  hand,  if  Belote  was  not  liable  to  Greer  for 
the   conversion   of    his   horse,  in  that  case  the  transfnr 
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obtained  by  dureis  was  void,  and  yested  no  title  in 
Greer. 

Briefly  stated,  the  doctrine  of  the  instrnctions  is, 
that  a  contract  of  Bale  made  under  duress^  vests  the 
title  to  the  property  in  the  purchasery  if  a  sufficient 
consideration  is  receiyed  by  the  forced  yendor. 

Such  is  not  the  law  of  the  land*  It  can  make  no 
difference,  whether  there  be  a  consideration  or  none. 
A  contract  of  sale  obtained  by  duress^  is  yoid  as  against 
the  party  on  whom  the  dure98  is  committed,  considera- 
tion or  no  consideration.  Such  contract  or  sale,  lacks 
the  assent  on  the  part  of  the  forced  yendor,  essential 
to  the  binding   efficacy  of  the  contract  as   against   him. 

Duress  of  the  person  may  be  actual  yiolence  upon  the 
person,  or  threats  of  personal  yiolence,  or  actual  arrest 
or  imprisonment  without  lawful  authority,  or  threats  of 
unlawful  arrest  or  imprisonment.  A  contract  of  sale 
made  by  the  forced  yendor,  while  held  under  such  unlaw- 
ful arrest  or  imprisonment,  is  yoid  as  against  him.  And 
so,  too,  is  such  contract  yoid,  if  made  by  the  alleged 
yendor,  through  well-grounded  fears  of  grieyous  personal 
yiolence  threatened,  or  of  arrest  and  imprisonment  with- 
out lawful  authority,  threatened  at  the  time  by  the  yen- 
dee.  Threats  to  arrest  the  person  and  carry  him  to  the 
military  head-quarters,  or  Paducah,  if  he  do  not  make 
the  settlement  required,  are  sufficient  to  constitute  duress^ 
and  ayoid  the  contract  of  sab,  if  such  contract  was  made 
by  or  procured  from  the  supposed  yendor,  under  well- 
grounded  fears  that  the  threats  would  be  executed,  and 
if  the  arrest  threatened  was  without  lawful  authority. 
Especially   is  this  so,  when  actual   war  is  raging  in  the 
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country,  and  when  the  courts  and  officers  of  law  are  in 
abeyance  or  powerless,  and  when  the  safegnards  of  the 
law  furnish  no  protection  or  vindication  against  violence 
and  wrong;  and  when,  therefore,  men's  fears  actually 
are,  and  properly  may  be,  weU^raundedj  as  regards 
threats  of  violence  or  arrest,  which  in  times  of  peace 
and  prevalence  of  law  would  scarcely  be  regarded  as 
sufficient  to  excite  the  degree  of  fear  essential  to  con- 
stitute duress. 

The  presence  of  war  in  the  country,  and  the  absence 
of  the  regular  officers  of  the  law,  do  not  confer  upon 
a  person  supposing  that  a  theft  or  conversion  of  his 
property  has  been  committed,  the  lawful  authority  to 
arrest,  or  threaten  to  arrest  and  carry  to  military  head- 
quarters, the  supposed  or  actual  wrong-doer,  and  by 
means  of  such  arrest  or  threats,  to  so  operate  on  his 
fears  as  to  compel  him  to  give  up  his  property  to  save 
himself  from  such  arrest,  or  from  the  execution  of  such 
threats.  And  if  the  party  injured  by  the  theft  or  con- 
version, does,  under  such  circumstances  and  by  such 
means,  compel  or  induce  the  wrong-doer  to  make  a  sale 
of  his  property  to  save  himself  from  such  arrest,  or  the 
execution  of  such  threats,  he  may,  upon  the  restoration 
of  the  power  of  the  law,  recover  the  property  so  given 
up,   from  whomsoever  he  may  find  in  possession  of  it. 

A  purchaser  from  the  vendee  of  such  forced  sale, 
stands  in  no  better  condition  as  to  the  title  of  the 
property,  than  does  the  vendor.  Assent  is  essential  to 
a  contract  of  sale,  to  pass  the  title.  Assent  procured 
by  duress,  is  not  such  assent  as  will  carry  the  title  to 
the  pretended  vendee.      Henderson,  the  defendant  here, 
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stands,  therefore,  in  no  better  condition  as  to  the  title 
against  Belote,  than  does  Greer. 

While,  however,  the  vendor  by  duress  may  treat  the 
sale  as  void,  he  may,  afterwards,  so  ratify  it  as  to  give 
it  confirmation  and  validity,  and  exclude  himself  from 
the  right  to  treat  it  as  void:  1  Pars.  Contracts,  395; 
1  Sto.  Contracts,  sec.  404. 

The  authorities  on  which  rest  the  principles  stated 
in  this  opinion,  may  be  found  in  1  Pars.  Contr.,  Title, 
Duress,  Book  1,  ch.  22,  sec.  4;  and  in  Story  on  Con- 
tracts, same  title,  chap.  16,  sees.  39S-406.  See,  also, 
Foshay  vs.  Fergason,  5  Hill,  154;  Richards  vs.  Yander- 
pool,  1  Daly,  71;   6  Mass.,  511;   Hilliard  on  Torts,  109. 


Waller  vs.  Pareeb. 

1.  Dttrsbs.     Sxeutea  waste,     Th'over  toiU  not  lie /or  it    The  removal  and 

waste  of  property  by  a  party  ander  duress,  excuses  him  from  liabil- 
ity to  the  owners  in  an  action  of  trover. 

2.  Samb.    Ma^  be  of  the  property  at  well  aeqfthe  pereon.    Duress  may  be 

of  the  property  as  well  as  of  the  person,  and  may  be  by  means  of 
threats,  or  yiolence  to  the  person,  or  distructlon  to  the  property  of 
the  party,  as  well  as  by  actual  violence  upon  his  person  or  property. 

8,  Samb.    Duress  hy  threats.    Threats  may  be  as  effective  to  cause  fears 

to  the  extent  of  the  duress,  which  excase  acts  done  under  its  power» 

as  well  where  the  threatening  or  compelling  force  is  not  immediately 

present  at  the  doing  of  the  acts,  as  where  the  acts  are  done  in  the 

actual  presence  of  the  compelling  force. 
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4.  Cass  in  jT7DOifXNT.  Waller  had  a  gin-houae,  at  which  there  was 
cotton  ginned,  belonging  to  parties  other  than  himself,  among  them, 
Parker.  A  party  of  soldiers  come  to  the  gin-house,  and  burned  the 
baled  cotton,  and  ordered  Waller  to  remove  the  other  from  the  gin- 
house  to  a  field  and  distroy  it,  or  they  would  return  in  two  or  three 
days  and  burn  his  gin-house.  Waller  removed  the  cotton  to  the  field, 
and  it  was  wasted  and  used  by  his  neighbors.  Held,  that  if  Waller, 
in  removing  the  cotton,  was  moved  by  well  grounded  and  real  fears, 
that  the  marauders  would  return  and  bum  his  gin-house,  or  do  him 
gricToos  personal  violence,  and  he  was  without  means  of  resisting,  or 
preventing  sach  threatened  violence,  he  is  not  chargable  for  the 
removal  and  waste  of  the  cotton. 

6.  Sams.  BcdUe  for  kire,  LiaWity.  The  party  who  removed  the  cotton 
to  the  field,  was  bailee  for  hire,  and  as  such,  was  bound  to  take  the 
same  care  of  the  cotton  as  if  it  had  been  his  own.  And  after  remov- 
ing the  cotton  to  the  field,  it  was  his  duty  to  protect  and  save  it  while 
in  the  field;  and  for  failure  to  do  so,  would  be  liable,  unless  the  failure 
to  protect  it  was  compelled  by  the  same,  or  like  stress,  which  excused 
the  removal. 


FROM    HENDERSON. 


This  cause  was  submitted  to    a    jury    at    the   

Term,  1867,  who  returned  a  verdict  in  fay  or  of  Par- 
ker, for  the  yalue  of  certain  cotton  destroyed  at  the 
gin  of  Waller.  Judgment  was  entered  in  accordance 
with  the  finding  of  the  jury;  Waller  appealed.  Judge 
LuGiAN   L.  Hawkins,  presiding. 

DuNLAP  and  Brown,  for  Waller. 

Muse  and  Edwards,    for  Parker. 

Henry    G.    Smith,  J.,  delivered    the  opinion  of  the 
Court. 
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The  judgment  here  must  be  reversed,  and  thb  cause 
sent  back  for  a  new  trial. 

During  the  war,  cotton  was  delievered  to  Waller  to 
gin  on  shares.  While  the  cotton  was  in  the  gin-house, 
and  other  bailed  cotton  in  the  gin-house  lot,  a  com- 
pany of  Confederate  soldiers,  traversing  the  country 
burning  cotton,  came  to  the  place,  burned  the  bailed 
cotton  outside,  and  required  Waller  to  remove  the  cot- 
ton within  two  or  three  days  from  the  gin-house,  in- 
to the  field  and  scatter  it,  otherwise  they  would  return 
and  burn  both  cotton  and  gin-house. 

Waller  set  about  it  at  once,  and  removed  the  cot- 
ton from  his  gin-house,  and  deposited  it  in  heaps  a 
few  hundred  yards  distant  in  his  field,  from  whence 
much  of  it  was  removed  by  the  neighbors,  and  the 
whole  of  it  there  wasted  and  destroyed.  Perhaps  Wal- 
ler took  some  of  it  himself  from  the  field,  and  appro- 
priated it  to  his  own  use.  How  this  was,  is  not 
made  clear  by  the  proof 
^*^  The  T^aintiff,  Parker,  claiming  to  be  owner  of  the 
cotton,  brings  this  action  of  trover  against  Waller, 
charging  him  with  the  conversion  of  the  cotton,  and 
obtained  a  verdict  and  judgment  against  Waller;  from 
which  he  brings  this  appeal  in  error. 

Among  other  instructions,  the  Circuit  Judge  direct- 
ed the  jury,  that  Waller  would  not  be  liable  for  the 
destruction  of  the  cotton,  if  he  was  compelled  to  destroy 
it  by  force  which  he  could  not  resist.  But  to  justify 
himself  on  such  ground,  he  must  show  by  proof,  that 
the  force  was  actual,  present  and  existing  at  the  time 
of  the   execution    of    the   act,    and    that  the  force   was 
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such  as  he  could  not  resist  without'  placing  himself  in 
imminent  peril  of  some  bodily  harm. 

Such  charge  does  not  state  correctly  the  law  of 
Waller's  liability,  and  was  well  calculated  to  mislead 
the  jury. 

If  Waller  removed  the  cotton  from  the  house,  and 
left  it  in  the  field,  and  allowed  it  to  go  to  waste, 
moved  by  well  grounded  and  real  fears,  that  unless  he 
did  so,  the  armed  force  of  soldiers  or  marauders  would 
return  and  burn  his  gin-house  and  the  cotton  in  it,  or 
inflict  upon  him  grievous  personal  violence,  or  both,  and 
he  was  without  the  means  of  preventing  or  resisting 
the  threatened  violence  or  destruction,  he  is  not  charg- 
able  by  the  law  for  the  removal  and  waste  of  the 
cotton,  and  is  not  liable  in  this  action  for  the  conver- 
sion of  it. 

The  removal  and  waste  of  the  cotton,  by  Waller, 
under  duress,  excuses  him  from  liability  to  the  owners 
in  an  action  of  trover. 

Duress  may  be  of  the  property  as  well  as  of  the 
person,  and  may  be  by  means  of  threats  of  violence 
to  the  person,  or  destruction  to  the  property  of  the 
party,  as  by  actual  violence  upon  his  person  or  prop- 
erty:   Pars.  Oontr.,  Title,   DuresSj  and  authorities  cited. 

And  these  threats  may  be  as  effective  to  work  up 
fears  to  the  extent  of  the  duress,  which  excuses  acts 
done  under  its  power,  as  well  when  the  threatening  or 
compelling  force  is  not  immediately  present  at  the  doing 
of  the  acts,  as  where  the  acts  are  done  in  the  actual 
presence  of  the  compelling  force.  Persons  having  ex- 
perience in  the  events  of  the  late  war,   can  well  under- 
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stand  the  real  termr  inspired  by  roaming  bands  of  sol- 
diers, riding  from  bouse  to  bouse,  in  tbe  country,  burn- 
ing cotton  from  place  to  place,  ordering  persons  baying 
cotton  stored  in  tbeir  gin-bouses  or  otber  bouses,  to 
remove  it,  otberwise,  tbreatening  to  return  and  burn 
botb  bouses  and  cotton,  and  doing  all  tbese  tbings 
witbout  restraint,  vitbout  any  power  in  tbe  citizen  to 
restrain  or  preyent  tbeir  being  done,  and  witbout  tbe 
protection  or  possibility  of  obtaining  protection  against 
wbatever  violence  or  destruction  tbe  cotton  burning 
bands  migbt  tbink  fit  to  inflict  on  persons  disobeying 
their   orders. 

Waller  was  what  is  called  a  bailee  for  tbe  hire  of 
labor  and  services.  Bailees  of  this  kind,  are  respons- 
ible for  loss  or  destruction  of  tbe  goods  by  fire,  theft, 
robbery  and  tbe  like,  unless  they  employ,  in  tbe  pres- 
ervation and  protection  of  tbe  goods,  tbe  care,  vigilance, 
and  courage  which  persons  of  ordinary  prudence  be- 
stow upon  tbe  preservation  and  protection  of  tbeir  own 
property:  Sto.  Bail.,  sees.  487-39,  888,  884,  385;  Ed- 
wards  on  Bailments,   374. 

Tbe  Circuit  Judge,  therefore,  erred  in  tbe  instruc- 
tions which  led  tbe  jury  to  suppose  that  Waller  was 
liable  for  tbe  removal  of  tbe  cotton  from  bis  gin-bouse, 
and  tbe  consequent  waste  or  destruction  of  tbe  cotton, 
unless  such  removal  and  subsequent  destruction  was  done 
or  suffered  by  WaUer,  under  tbe  stress  of  irresistible 
force,  present  at  tbe  actual  time  of  removal  and  de- 
struction. The  immediate  presence  of  the  compelling 
force  at  the  time  of  the  removal  and  destruction,  was 
not  essential  to    exonerate   Waller    from  liability  to  the 
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owners  of  the  cotton,  for  its  removal  and  destruction. 
If  the  removal  and  loss  were  done  and  suffered  by 
Waller,  under  the  stress  of  fears,  well  grounded,  real, 
sincere,  that  the  armed  force  could  and  would  return  in 
a  short  time,  and  execute  their  threats  if  he  did  not 
remove  and  scatter  the  cotton;  and  if,  during  this  time, 
Waller  was  without  the  power  or  ability  to  procure 
power  to  resist,  and  to  protect  himself  and  property 
against  the  execution  of  the  threats,  then  Waller  is  not 
liable  to  the  plaintiff's  action. 

Of  course,  if  Waller,  after  the  removal  of  the  cotton 
from  the  gin-house,  took  any  of  it  and  appropriated 
it  to  his  own  use,  that  would  be  a  conversion  for  which 
he  would  be  liable. 

So,  too,  it  was  Waller's  duty  to  protect  and  save 
the  cotton  after  its  removal,  and  while  in  the  field, 
and  he  is  liable  for  neglecting  so  to  do,  unless  his 
failure  to  give  such  protection  was  compelled  by  the 
same  or  like  stress  as  that  which  excused  his  removal 
of   it  from  the  gin*house:     Story  Bail,  sec.  480. 

It  was  properly  left  to  the  jury,  to  say  whether  the 
cotton  was  sold  by  the  original  owners  to  the  plaintiff. 
A  sale  may  be  made  and  evidenced,  as  well  by  the  as- 
signment or  delivery  of  the  ginner's  receipts,  as  by 
other   mode. 

The  original  owners  of  the  cotton  were  competent 
witnesses  in  an  action  of  this  kind,  and  under  these  cir- 
cumstances, to  prove  their  sale  of  it  to  the  plaintiff. 

Reverse  the  judgment. 

31 
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HOLMARE  V8.   MOLIN. 

1.  Bkplbyin.    Setervation  of  Utle  to  hone  untU  purehetae  money  it  paid. 

If  A  Bells  a  hone  to  B,  qualifying  the  sale  with  a  reservation  of  the 
title^  to  the  horse  antil  the  parchase  money  is  paid,  the  title  remains 
in  A|  and  is  entitled  to  a  verdict  in  replevin  for  the  horse  as  against 
the  party  in  whose  possession  the  horse  is. 

2.  Sams.    Bvidenee.    Declaration  of  vendor  in  poseeetion  and  tiliter*    It  is 

competent  for  A,  in  an  action  against  B.  vendee,  to  prove  B's  decla- 
rations, while  in  possession  of  the  horse,  showing  the  character 
and  extent  of  the  title  claimed  by  B,  but  tUiter^  if  the  declarations 
were  made  after  B  parted  with  the  possession, 

8.  Same.  Same.  Evidence.  Practice.  This  Court  will  not  reverse  a 
oase  upon  the  ground  that  the  Circuit  Judge  erred  in  excluding  tes- 
timony, where  the  record  does  not  disclose  the  purport  of  the  decla- 
rations sought  to  be  proved  by  the  witness. 


FROM   BBNTON. 


In  this  case,  there  was  a  verdict  and  judgment  in  the 
Court  below,  for  Polly  Molin;  and  an  appeal  to  this  Court 
by  Holmark.    Judge  Lucian  L.  Hawkins,  presiding. 

Hawkins  &  Hawkins,  for  Holmark. 

B.  F.  Lamb,  for  Molin. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

Replevin  by  Holmark  against  Molin,  to  recover  a 
filly;    and  verdict  and  judgment   below,  for  Molin. 

Holmark   sold  the   filly   to    one  Hardin,  who  sold   it 
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to  Molin.  Holmark  claimed  that  his  sale  to  Hardin, 
was  qnalified  with  the  reservation  of  the  title  antil  Har- 
din should  pay  the  purchase  money,  and  that  Hardin 
had  not  paid  it. 

On  the  other  hand,  Molin  claimed  that  Holmark's 
sale  to  Hardin  was  absolute,  qualified  by  no  condition 
or  reservation  of  title.  ' 

If  the  sale  by  Holmark  to  Hardin  was  subject  to 
the  qualification  mentioned,  then  the  title  was  in  Hol- 
mark, and  he  was  entitled  to  the  verdict  and  judgment. 
But  if  the  sale  to  Hardin  was  absolute  and  unqualified, 
the  defendant  was  entitled  to  the  verdict  and  judgment. 

The  record  is  without  error,  unless  it  be  found  in 
the  exclusion  of  competent  and  material  testimony  offer- 
ed by  the  plaintiff.  Such  error,  the  counsel  for  Hol- 
mark insists,  is  found  in  the  exclusion  of  the  question 
propounded  by  him  to  his  witness,  Wm.  Harris,  whether 
he  heard  Hardin,  while  in  possession  of  the  filly,  say 
anything  about  the  title  by  which  he  held  her;  and 
further,  because  of  the  exclusion  of  a  question  pro- 
pounded to  a  witness,  John  Harris,  in  regard  to  a  con- 
versation, after  Hardin's  sale  to  Molin,  between  Hol- 
mark, Molin  and  Hardin,  in  regard  to  the  dispute  about 
the  filly — what  Hardin  said  in  that  conversation  in  re- 
gard to   the  filly,    and  the  title    by  which  he  held  her. 

We  may  be  ready  to  concede,  that,  where  parties 
stand  in  the  relation  of  these  in  respect  to  the  title  to 
personalty,  and  to  an  action  between  two  of  them,  in- 
volving the  question  of  title  as  here,  it  is  competent  to 
the  plaintiff  to  show  in  evidence  to  maintain  his  title, 
the    declarations    of    the   intermediate    vendee,  while   in 
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possessioD,  expressing  the  character  and  extent  of  the 
title  claimed  by  him:  Mulholland  vs.  EUieton,  1  Cold., 
307;  Green.  Br.,  sees.  189,  190,  191;  1  Phil.  Ev.,  note 
104,  of  Cowen  &  Hill,  to  page  818. 

But,  the  obstacle  that  stands  in  the  way  of  our  giv- 
iing  the  plaintiff  the  benefit  of  this  principle,  and  re* 
•versing  the  judgment  in  the  case  in  hand,  is,  that  the 
record  .does  not  disclose  to  ns  what  the  purport  is  of 
the  declarations  of  Hardin,  proposed  to  be  proved,  so 
that  ^e  fCan  know  whether  they  are  material  or  imma- 
terial, competent  .or  incompetent.  For  aught  appearing 
in  the  record,  the  .declarations  of  Hardin  may  be  useful 
to  the  plaintiff,  or  they  may  be  harmful  to  him,  or 
they  may  be  without  benefit  or  harm  to  either  party. 
Something  Hardin  said  about  the  title,  but  what  that 
something  is,  does  not  appear^  the  conjecture  may  be 
entertained,  that,  what  Hardin  said  was  beneficial  to  the 
party  propounding  the  question.  But  it  is  scarcely  fair 
to  expect  this  Court  to  reverse  proceedings  of  the  Court 
below,  upon  a  conjecture.  Besides,  for  aught  that  ap- 
pears, it  is  not  certain,  or  shown,  that  Hardin  made, 
or  the  witness  heard,  any  declarations  about  the  title. 
And  it  may  be,  that  if  the  judgment  be  reversed  and 
the  case  sent  back  for  a  new  trial,  the  witness  may 
answer  the  question,  and  say  that  he  never  heard  Har- 
din say  anything  about  the  title,  while  in  possession  of 
the  filly. 

The  question  propounded,  was  in  proper  shape.  When 
objected  to  by  the  defendant,  it  was  then  proper  upon 
the  part  of  the  plaintiff  to  inform  the  Court  the  general 
piurport  of  the  declarations  proposed  to  be  put  in  proof; 
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and  upon  the  ezolosion  of  the  question,  such  general 
pnrport  should  have  been  put  in  the  record,  to  enable 
this  Court  to  judge  of  their  materiality  and  conipeteDcj. 

The  other  question  proposed  by  the  plaintifi^  as  to 
Hardin's  declarations  at  another  time,  was  properly  ex- 
eluded,  and  for  the  reason,  that  these  declarations  were 
made  after  Hardin  had  parted  with  the  possession  of 
the  filly,  and  after  he  had  parted  with  whatever  claim 
of  title  he  had.  Though  made  in  the  presence  of  the 
defendant,  they  are  not,  for  that  reason  merely,  compe- 
tent proof  against  her.  Declarations  of  the  intermedi- 
ate owner  or  claimant,  made  after  parting  with  his  pos- 
session or  ownership,  are  not  competent  proof  against 
his  vendee,  in  a  case  of  this  kind:  1  Phil.  Ev.,  note 
104,  of  Cowen  &  Hill,  to  page  814;  1  Sm.  Lead.  Ca»., 
note  to  Bauerman  vs*  Rodenius. 

Moreover,  the  same  difficulty  meets  this  question,  as 
disposed  of  the  former  question.  The  record  does  not 
disclose  to  us  the  purport  of  the  declarations  of  Hardin, 
sought  to  be  proved,  so  as  to  enable  us  to  see  their 
materiality  or  competency. 

Affirm  the  judgment  of  the  Court  below. 
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'John  A.  Ouly  vs.  Dickinson  &  Fbgan. 


1.  Judgment.     Valid  m  to  part,  and  void  as  to  other  d^endants.    When 

the  course  of  action  is  a  liability  of  the  defendants,  joint  and  seve- 
ral, an  action  will  lie  against  any  or  all  of  them,  and  judgment  is 
entered  against  all  of  the  defendants,  though  some  of  them  are  not 
properly  in  by  process  or  otherwise.  In  such  case  the  judgment  is 
▼alid  as  to  those  defendants  properly  before  the  Court,  and  errone- 
ous or  Toid  as  to  the  defendants  not  served  with  process,  or  other- 
wise making  their  appearance. 

2.  Cote  in  Judgment     Ouly  brought  replevin  against  Dickinson  &  Fe- 

gan, for  a  lot  of  fiimiture,  which  was  seized  by  the  sheriff  and  de- 
livered to  Ouly,  and  executed  the  writ  on  Fegan.  The  plaintiff 
declared  against  both  defendants,  and  obtained  judgment  against 
both.  Held,  that,  in  cases  of  this  character,  the  judgment  will  not 
be  held  good  as  to  the  one  on  which  process  was  served,  and  bad  as 
to  the  other,  but  wiH  reverse  the  entire  judgment. 


FROM    SHELBY. 


There  was  judgment  in  this  case  by  default,  and  a 
writ  of  inquiry  executed;  plaintiff  waiving  damages, 
there  was  a  final  judgment  against  both  defendants. 
The  case  was  brought  to  this  Court  by  writ  of  error. 
Judge   Geobgh  W.  Bbeyes,  presiding. 

H.  C.  King,  for  plaintiff  in  error. 

Hallum,  for  defendant  in  error. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 
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OuIy  brought  Feplevin  against  Dickinson  &  Fegan 
for  a  lot  of  furniture.  The  Sheriff  seized  the  furni- 
ture and  delivered  it  to  Ouly^  and  executed  the  writ 
on  Fegan,  and  made  return  without  seryice  on  Dick- 
inson. 

The  plaintiff  declared  against  Fegan  &;  Dickinson, 
neither  of  whom  appeared,  or  made  defense,  and,  there- 
fore, judgment  by  default  was  taken  against  both  de- 
fendants, and  a  writ  of  inquiry  executed,  the  plaintiff 
waiving  damages,  and  final  judgment  entered  against 
both  defendants.  The  cause  is  brought  here  by  writ 
of  error,  sued  out   at  the  instance    of   both  defendants. 

It  is  conceded,  that,  at  common  law  pleading,  the 
judgment  is  erroneous  as  to  both  defendants,  because 
of  the  omission  to  bring  in  Dickinson  by  process  or 
otherwise.  But  it  is  claimed,  that  the  judgment  is 
good  as  to  Fegan,  though  bad  as  to  Dickinson,  under 
the  decisions  upon  sec.  4516  of  the  Code,  reported  in 
3  Head,  878,  and  8  Gold.,  147.  These  cases  hold, 
that  when  the  cause  of  action  is  a  liability  of  the  de- 
fendants, joint  and  several,  and  the  action  will  lie 
against  any  or  all  the  defendants,  and  judgment  is 
entered  against  all  the  defendants,  though  some  are  not 
properly  in  by  process  or  otherwise,  in  such  case, 
the  judgment  is  valid  as  to  those  defendants  properly 
brought  in,  though  erroneous  or  void  as  to  those  de- 
fendants not  brought  in  by  process,  or  otherwise  mak- 
ing their   appearance. 

The  case  in  8  Head,  was  action  of  debt  against  two; 
service  on  one  only;  declaration  and  judgment  against 
both,  and  writ  of  error  brought  by  the  party  served 
with  process. 
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The  case  in  8  Cold.^  was,  action  appearing  to  be 
trespass  by  several  defendants  against  the  person  and 
personal  properties  of  the  plaintiff;  service  of  process 
on  two;  declaration,  judgment  by  default,  writ  of  in- 
quiry, and  final  judgment  against  all  the  defendants, 
and  brought  to  this  Court  by  writ  of  error  sued  out 
at  the  instance  of  all. 

Boggess  vs*  Gamble,  also  reported  in  3  Cold.,  in- 
volves and  affirms  the  doctrine  of  the  two  foregoing 
cases.  This  was  an  action  on  the  case;  but  the  re- 
port, while  it  states  the  form  of  action,  does  not  show 
the  precise  cause  of  action. 

All  these  cases  go  upon  the  principle  that  a  judg- 
ment is  not,  in  Tennessee,  as  at  common  law,  so  far 
an  entirettff  that  if  void  as  to  one  defendant,  it  will, 
of  course,  be  held  void  as  to  all.  On  the  contrary, 
the  judgment  may  be  valid  as  to  some,  and  void  as 
to  others,  and  the  invalidity  can  be  availed  of  by  the 
parties  only  as  to  whom  it  is  invalid. 

All  this  departure  from  the  common  law  pleading, 
has  its  origin  and  authority  in  sec.  4516,  of  the 
Code,  which  declares:  "No  judgment,  decision  or  de- 
cree of  the  inferior  Courts,  shall  be  reversed  in  the 
Supreme  Court,  unless  for  errors  which  affect  the  mer- 
its of  the  judgment,  decision,  or  decree  complained  of." 

The  departure  has  gone  far  enough,  and  we  are 
not  disposed  to  push  it  beyond,  unless  the  way  ahead 
be  clearly  seen  to  be   safe. 

Here,  the  action  is  replevin^  and  under  some  cir- 
cumstances, the  defendants  have  a  right  of  recovery 
against  the  plaintiff.  If  the  right  of  possession  of  th6 
properties    seized    and    delivered    to  the  plaintiff,    turns 
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out  upon  the  proofs,  to  bo  with  the  defendants,  or 
either  of  them,  they  or  he  is  entitled  to  jndgment 
against  the  plaintiff,  for  the  restoration  of  the  properties, 
or  payment  of  their  value  and  damages.  The  title  and 
right  of  possession  may  be  with  the  defendants  jointly. 
They  may  be  tenants  in  common,  as  to  the  ownership 
or  as  to  the  right  of  possession.  Half  may  belong  to 
one,  and  half  to  the  other ;  or  one  may  have  an  half 
interest  in  the  properties,  and  the  other,  a  half  interest, 
and  the  interest  of  each  be  an  undivided  interest  in  the 
whole.  Maintain  the  judgment  here  as  to  one  defendant, 
and  reverse  it .  as  to  the  other,  and  let  tlje  case  go  back 
for  trial  below,  between  the  plaintiff  and  the  latter  de- 
fendant; and  upon  such  trial,  let  it  turn  out  that  such 
defendant  be  found  entitled  to  the  undivided  half  in- 
terest in,  and  possession  of  the  properties,  and  it  may 
be  perplexing  and  difficult  to  ascertain  and  adjust  the 
rights  between  the  plaintiff  and  such  defendant,  and 
the  judgment  proper  to  be  rendered  between  them. 
The  plaintiff  has,  by  virtue  of  the  original  judgment, 
the  right  of  possession  and  property  as  to  the  de- 
fendant, fixed  by  the  original  judgment,  and  not  the 
right  of  property  or  possession  as  to  the  defendant  in 
new  judgment.  Quite  probably,  the  defendant  in  the 
new  judgment  would  be  entitled  to  judgment  for  the 
restoration  of  the  whole  properties  to  his  possession,  or 
to  payment  of  their  whole  values.  As  to  this,  it  is  not 
now  adjudged.  It  is  enough,  that,  in  a  case  of  this 
kind,  it  appears  that  the  interests  and  rights  of  the 
defendants  are  so  blended,  that  it  is  not  proper  to 
sever  them    in    the    record.      It  is,    therefore,    ordered, 
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that  the  judgment  herein  be  reversed  as  to  both  defend- 
antSy  and  the  cause  sent  back  to  the  Circuit  Court  for 
a  new  trial. 

Dismissal  of  the  action  as  to  the  defendant  Dickin- 
son  is  hardly  available  to  the  plaintiff.  Under  the 
Code,  sec.  3390,  such  dismissal  works  a  right  to  the 
party  dismissed,  to  have  judgment  of  restoration,  value 
and  damages. 


Freidlandeb,  Stick  &;  Co.  vs.  S.  Pollooe  &  Co. 


1.  Eyidencb.      Removal   of  property  out  qf  the  State  after  txttaehmeni 

eued  out  Upon  the  issue  to  the  ground  of  attachment  laid,  that  '^the 
defendant  is  about  to  remove  his  property  out  of  the  State/'  it  is 
competent  to  prove  that  the  defendant  removed  his  property  out  of 
the  State  soon  after  the  suing  out  of  the  attachment. 

2.  No  removal^  to  take  property  out  temporarily.    It  is  not  a  removal,  the 

mere  taking  of  his  property  out  of  the  State  by  a  debtor,  for  a  tem- 
porary purpose,  to  be  returned. 

8.  Rule  at  to  amount  of  property  removed,  or  not  removed,  from  the  State, 
It  is  difficult  to  define  the  amount  of  property  removed,  or  about  to 
be  removed,  which  will  bring  the  debtor  within  the  scope  of  our  at- 
tachment laws.  It  need  not  be  all  his  property;  nor  will  a  compar- 
ative little  suffice.  It  must  be  an  amount  of  substantial  conseqaence, 
in  reference  to  the  ability  of  his  estate  to  bear  honestly  the  with- 
drawal of  the  amount  away  from  liability,  in  the  domestic  courts  to 
his  creditors. 

4.  Same.  Fraud  nor  injury  need  not  prompt  ihe  removal,  to  give  the 
creditor  hie  attachment.    It  is  not  essential  that  fraud  or  injury  to  the 
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attaching  creditor  or  any  other  creditor,  enter  into  the  removal,  or 
purpose  to  remove,  his  property  by  the  debtor,  in  order  to  give  the 
creditor  his  attachment. 

&  Sams.  Praetiee  in  pleading.  Appearance,  Judgment  in  peraonam. 
The  putting  in  issue  the  ground  of  attachment  by  proper  pleas,  does 
not  so  bring  the  defendant  into  Court,  or  constitute  such  appearance 
as  will  subject  him,  against  his  consent,  to  a  judgment  upon  the 
cause  of  action  against  him  in  pertonam. 

6.  Sams.    Same.     Plea  in  abaiemenL     Verified  hy  written  oath  and  posi- 

tive form  of  statement  Pleas  in  abatement  are  not  favored;  they  are 
strictly  construed  and  strictly  dealt  with.  Intendments  are  not  al- 
lowed to  supply  defects.  A  plea  in  abatement  must  be  verified  by 
written  oath  and  by  positive  form  of  statement  A  statement  upon 
the  information  and  belief  of  the  affiant  will  not  suffice ;  and  if  not 
properly  verified,  will  be  treated  as  a  nullity. 

7.  Same.    Same.    Appearance.    Motion  to  remove' cause  to  Federal  Court 

An  application  to  remove  this  cause  to  the  Federal  Court,  was  not 
such  an  appearance  as  would  debar  the  defendants  the  right  of  put- 
ting in  issue  the  grounds  of  the  attachment. 


FROM     MEMPHIS. 


There  was  a  verdict  and  judgment  in  this  case,  at 
the  Term,  1867,  for  the  defendants;  and  an  ap- 
peal by  the  plaintiffs.  Judge  Jambb  0.  Pibbgb,  pre- 
siding. 

Randolph  and  Morgan,  for  plaintiffs  in  error. 

George  Gantt,  for  defendants  in  error. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 


492  BROWNSVILLE: 


FreidUDder,  Stick  ft  Oo.  98.  S.  Pollock  A  Co. 

This  is  aD  original  attachmeDt  at  law,  by  Freidlander 
&  Go.  vs.  Pollock  k  Co.,  in  the  Latr  Court  of  Mem> 
phis. 

The  defendants  by  plea,  pat  in  issue  the  two  grounds 
of  attachment  laid  in  the  affidavit,  that  the  defendants 
have  removed,  or  are  about  to  remove,  their  property 
out  of  the  State.  The  plea  went  to  jury;  verdict  for 
defendants,  and  judgment;  from  which,  an  appeal  in 
error,  here. 

The  judgment  must  be  reversed;  and  the  cause  sent 
back  for  new  trial: 

1st,  Upon  the  issue  to  the  ground  of  attachment 
laid,  that  'Hhe  defendant  is  about  to  remove  his  prop- 
erty out  of  the  State,"  it  was  competent  testimony  to 
prove  that  the  defendant  removed  his  property  out  of 
the  State  soon  after  the  suing  out  of  the  attachment. 
It  was  error  to  exclude  such  testimony.  It  tended  to 
prove  the  truth   of  the  ground  of  attachment  alleged. 

2d,  Upon  that  issue,  are  involved  two  principal  ele- 
ments: 1st,  The  removal — ^what  constitutes  a  removal? 
2d,  The  property — ^what  amount  of  property  will  meet 
the  requirement  of  the  issue? 

It  is  not  a  removal,  the  mere  taking  the  property 
out  of  the  State  for  a  temporary  purpose;  as  in  the 
case  of  Mason  vs.  Lyons,  where  the  steamboat  was 
shown  to  be  taken  out  and  brought  back  in  the  regular 
course  of  her  employment  as  a  packet  upon  her  estab- 
lished line  of  travel.  The  principle  on  which  that  case 
can  stand,  is,  that  the  going  and  returning  of  the 
steamer  on  her  regular  trips,  was  not  such   removal  out 
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of  the  State  as  the  statute  of  attachments  contemplatea 
and   exacts. 

As  to  the  property — the  issue  is,  that  'Hhe  defendant 
is  about  to  remove  his  property  out  of  the  State." 
Mis  property — ^how  much,  how  little,  will  sustain  the 
issue?  Glearljy  the  issue  does  not  exact  the  remoyal 
of  all  his  property;  nor  will  it  be  fulfilled,  by  the  re- 
moyal of  an  unimportant  amount  of  his  property.  Un- 
important IB  to  be  defined  in  a  relative  sense;  unim- 
portant with  relation  to  the  bulk  of  the  debtor's  prop- 
erties; or,  unimportant  with  relation  to  the  condition 
of  his  estate,  in  respect  of  its  solvency,  and  the  pro- 
portion or  relation  of  its  liabilities  to  its  amount  or 
value.  The  issue  is  not  met  by  the  debtor,  by  show- 
ing that  he  retains  in  the  State  an  amount  of  proper- 
ties, adequate  in  value  to  the  attaching  demand.  It 
may  be  equal  in  value  to  that  one  debt,  but  fall  short 
greatly  of  the  value  adequate  to  the  claims  upon  it  for 
his  debts  generally.  A  very  poor  security  for  a  debt, 
is  the  holding  or  retaining  of  property  by  the  debtor 
equal  in  value  to  the  debt,  when  there  are  additional 
creditors  ready  and  capable  of  swallowing  many  times 
the  value  of  the  property  retained. 

It  is  not  possible  to  define  by  precise  words,  the 
amount  of  property  removed,  or  about  to  be  removed, 
which  will  bring  the  debtors  within  the  scope  of  the 
statute.  It  need  not  be  all  his  property,  nor  will  a 
comparative  little  suffice.  It  must  be  an  amount,  of 
substantial  consequence  in  reference  to  the  ability  of  his 
estate  to  bear  honestly,  the  withdrawal    of  the  amount 
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away  from  his    liability,    in   the    domestic    court,  to   his 
creditors. 

Of  course,  to  sustain  the  issue  of  about  to  removej 
it  is   not  necessary  to   show  the   actual  removal  of  any. 

It  is  not  necessary  to  sustain  the  issue  of  has  re- 
movedj  or  is  ahovt  te  remove^  to  show  that  the  debtor 
has  done,  or  is  about  to  do  this,  of  any  dishonest  or 
fraudulent,  or  injurious  purpose  towards  the  attaching 
or  any  other  creditor.  The  statute  does  not  make 
fraud,  or  dishonesty,  or  intentional  injury  to  the  at- 
taching or  any  creditor,  an  element  of  the  issue,  has 
removed^  or  is  abovt  to  remove.  The  removal^  or  the 
being  about  to  remove^  is  one  element,  and  the  prop^ 
erty  is  another,  and  these  two  being  shown,  maintains 
the  issue.  Design,  purpose,  honesty,  fraud,  amount, 
value,  solvency,  insolvency,  debts,  etc.,  etc.,  etc.,  may 
be  with  many  more  that  might  be  conjectured,  circum- 
stances proper  or  useful  to  be  put  in  testimony,  accord- 
ing to  the  exigencies  of  the  particular  case.  But  it 
is  not  essential,  that  fraud  or  injury  to  the  creditor, 
or  to  any  creditor,  enter  into  the  removal,  or  purpose 
to  remove,  in  order  to  give  the  creditor  his  attachment. 

The  charge  of  the  Judge  of  the  inferior  Court,  in 
some  particulars  not  conforming  to  the  foregoing  prin- 
ciples,  is,  for  that  reason,   erroneous. 

3d,  It  is  not  error,  the  refusal  of  the  Court,  to 
give  judgment  in  personam^  when  the  issue  upon  the 
ground  of  attachment,  the  has  removed^  or  is  aboui  to 
remove^  or  other  ground,  is  found  in  favor  of  the  de- 
fendant, upon    plea    raising    such    issue.      The    putting 
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in  issue  the  ground  of  attachment^  by  proper  plea, 
does  not  so  bring  the  defendant  into  Court,  or  consti- 
tute such  appearance,  as  will  subject  him,  i^ainst  his 
consent,  to  a  judgment  upon  the  cattse  of  actwny  against 
him  in  personam.  If  the  substance  of  such  plea  be 
properly  stated,  the  form  of  the  beginning,  or  end  of 
the  plea,  is  not  material  in  this  aspect.  So  the  Code 
declares. 

4th,  It  was  error,  the  refusal  to  strike  out  the  plea 
in  abatement  of  the  defendant,  for  the  reason  assigned, 
that  it  was  not  verified  by  affidavit.  The  plea  was 
verified  by  the  signature  of  the  defendant,  at  the  foot 
of  the  plea,  and  to  that  the  Clerk  of  the  Court  added: 
^'Subscribed  and  sworn  to  before  me,  this  27th  day  of 
April,  A.  D.,  1866.  John  Donovan,  Clerk."  Prior  to 
the  Code,  the  law  was.  Act  1794,  ch.  1,  sec.  26,  that 
no  plea  in  abatement  should  be  received  in  any  Court, 
unless  the  party  offering  the  same,  shall,  by  affidavit,  or 
otherwise,  prove  the  truth  of  such  plea.  The  Code 
changes  the  phraseology,  and  says,  (sec.  2901,)  "No 
plea  in  abatement  shall  be  received  in  any  Court,  un- 
less its  truth  is  verified  by  the  oath  of  the  party,  or 
otherwise."  An  oath  may  be  oral  or  written.  An  affi- 
davit is  a  written  oath. 

But  notwithstanding  the  change  of  phraseology,  it 
is  not  to  be  supposed  that  any  change  of  substance 
was  intended  to  be  made.  Pleas  in  abatement  are  not 
favored.  They  are  strictly  conertrued,  and  strictly  dealt 
with.  Intendments  are  not  allowed  to  supply  de- 
fects.     The  settled  practice  of  the  State   has  been,  that 
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pleas  in  abatement  must  be  verified  by  written  oath, 
and  that  by  poeitiye  form  of  statement.  A  statement 
of  the  information  and  belief  of  the  affiant,  will  not 
suffice.  If  the  plea  be  not  properly  verified,  it  may 
be  treated  as  a  nollity,  and  be  stmck  out  on  motion. 
Such  motion  was  made  in  this  case  and  overruled,  and 
this  was  error. 

Possibly  we  might  be  induced  to  hold  sufficient  the 
verification  of  the  plea  made  in  the  present  case, 
were  it  an  original  question  with  us,  upon  the  lan- 
guage of  the  Code,  sec.  2901.  But  the  practice  has 
been  settled  by  this  Court  heretofore,  and  we  are  not 
disposed  to  depart  from  it. 

5th,  The  application  of  the  defendants  to  remove 
the  cause,  under  the  Act  of  Congress,  into  the  Federal 
Court,  was  not  such  appearance  as  debarred  them  of 
the  right  to  put  in  issue,  the  grounds  of  the  attach- 
ment, by  proper  pleading. 

Reverse  the  judgment,  and  remand  to  the  Law 
Court,  for  proceedings  conforming  to  the  ruUngs  herein 
set  forth. 
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PaBHAM  V8.  J.   J.   PULLIAIC,   Ez'R.,  BTO. 

1.  ITsiTBY.     Atiometft  eommiaiions  for  collection  not  ttsury,  unle*t  it  he 

made  to  obtain  more  than  lawful  intereet,  A  contract  for  a  valid  consid- 
eration, which  stipulates  for  the  payment  of  money  at  a  ftiture  day, 
to  bear  interest  at  the  legal  rate  after  due,  and  in  default  of  payment 
and  suit  brought  thereon,  the  debtor  shall  pay  the  attorney's  com- 
missions for  collecting,  is  not  usurious  or  illegal,  by  reason  of  the 
clause  as  to  the  payment  of  the  attorney's  commissions;  unless  it  be 
shown  in  evidence,  that  such  clause  was  a  device  by  which  to  enable 
the  creditor  to  obtain  more  than  the  lawfdl  rate  of  interest. 

2.  Same.      Oontraei  to  pay  money  in  another  State,    A  higher  rate  of  inter" 

est  there,  not  usury.  That  the  contract  of  a  surety  made  in  this  State, 
upon  a  note  payable  by  its  terms  in  another  State,  and  with  reference 
to  the  law  of  the  other  State,  and  bearing  interest  authorized  by  the 
law  where  payment  is  to  be  made,  but  exceeding  the  lawful  rate  of 
this  State,  is  valid  and  binding  upon  the  surety,  and  will  be  enforced 
against  him  by  the  Courts  of  this  State,  unless  such  contract  was 
made  payable  in  the  other  State,  for  the  purpose  of  evading  the 
usury  laws  of  this  State. 

8.  Samx.  PracUee  in  Chancery.  Interest  converted  to  prineipal.  Equity 
will  not  aid  the  judgment  debtor,  to  open  and  abate  a  Judgment,  for 
the  reason,  that  the  amount  was  made  up  in  part  by  interest,  which 
had,  by  contract  of  the  parties,  been  converted  into  principal,  after 
the  interest  so  converted  had  fallen  due  and  was  payable. 

4.  Sams.    Interest  due,  included  in  a  note  extending  time,  not  usurioua.    It  is 

not  usury  in  extending  a  debt,  over-due,  to  include  lawful  interest  for 
the  extended  time,  as  principal  in  the  note,  and  to  stipulate  for  law- 
ful interest  on  the  amount  of  the  note  after  due. 

5.  Same.     Chancery  Court  will  not  give  relirf  against  usury  where  the  remedy 

at  law  was  clear.  A  Ohancery  Oourt  will  not  give  relief  on  the 
ground  of  usury  against  a  Judgment  at  law,  whore  the  debtor  could 
have  made  his  defense  at  law  without  embarrassment,  had  he  chosen 
to  do  BO. 


FROM  FATBTTB. 


There  was    a    decree    in    this  caose,    at    the 
82 
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Temiy     1867;    from    which     the    defendants    appealed. 
Chancellor   John  W.  Harsis,  presiding. 

John  L.  T.  Snebd,  for  complainant. 

John  G.  Humphries  &;  Pulliam,  for  respondents. 

Henrt  G.  Smith,  J.,  delivered  the  opinion  of  the 
-Oourt. 

Parham  exhibited  this  bill  against  Randolph  Fitz- 
haghy  and  J.  J.  Pnlliam,  Ex'r,  etc.,  to  enjoin  the  ex- 
ecution of  a  judgment  at  law,  recovered  by  Pnlliam 
against  Parham,  in  the  Circuit  Court  of  Fayette  Coun- 
ty,  on  the  following  writing  obligatory: 

^^  Twelve  months  after  date,  we,  or  either  of  us, 
promise  to  pay  Mrs.  Jane  Davis,  at  her  residence  in 
Tippah  County,  Mississippi,  or  to  her  order,  four  thous- 
and six  hundred  and  sixty  and  48-100  dollars,  value 
received,  money  loaned  at  10  per  cent,  per  annum, 
which  if  not  paid  when  due,  shall  draw  10  per  cent, 
per  annum  until  paid;  and,  if  this  note  is  not  paid  or 
renewed  at  the  expiration  of  two  years  from  date,  and 
we.  are  sued,  we  promise  to  pay  in  addition  to  the 
above  sum,  Mrs.  Jane  Davis'  attorney,  his  commissions 
for  collecting.    Witness  our    hands    and  seals,   this  22d 

January,   1860. 

"Randolph  R.  Pitzhugh,  [Seal.] 

"John  Parham,  (S.,)  [Seal.] 

"Mountain  House,  Tippah  County,   Mississippi. 

"Indorsed:    For  value    received,  I  indorse  the   within 

to  John  N.  Pulliam.    This  4th  September,  1860. 

"Janb  Davis." 
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The  action  at  law  was  commenced  on  t^^e  7th  day 
of  January,  A.  D.,  1861,  and  the  judgment  waa  ren- 
dered on  the  10th  day  of  October,  A.  D.,  1866.  The 
pleas  of  the  defendant  were  nil  debits  payment  and  set- 
off. The  amount  of  the  judgment  was  $7,702.66,  em- 
bracing the  principal  debt,  $4,660.28,  and  interest  $2,- 
691.38,  and  attorney's  commissions,  $850. 

The  pleadings  and  the  proof  in  the  case  in  Chan- 
cery,  show  the  following  facts: . 

Fitzhugh  bought    from  Jane  Davis  a  tract  of  land, 
and  for   the  price,  executed  to   her  his  four  notes,  run- 
ning   to    maturity    at  one,   two,  three,    and    four    years 
from  their  date.      The  first    note    was  paid  when  due. 
When  the  second  fell  due,  Fitzhugh,  by  agreement  with 
Daris,  took  it  up,  and  also  the  third  note,  and  in  lieu 
of  the  two,  gave  a  new    note,  falling  due   at  the   time 
of  the  maturity  of  the  third,  and  being  for   an  amount, 
made  up  of  the    several    amounts    of   the    second    and 
third  notes,   and    interest    calculated    upon    the    second 
note  at  the  rate  of  ten    per  cent,   per    annum,    to    the 
maturity  of  the  new    note.       When   this    new  note  fell 
due,  Fitzhugh,  failing  to  pay  it,    took  it  up,    and  also 
the    fourth  of  the  original    notes,   and   in   lieu    of    the 
same,   gave  the  writing  obligatory  upon  which  the  judg- 
ment was  rendered,    which    writing    obligatory   embraced 
the   principal   of  the  fourth  note,  and    the    principal    of 
the   new   note    given  in  lieu    of    the    second    and    third 
original  notes,  and    interest  on   such   new  notes   compu- 
ted at  the   rate   of  ten  per  cent,  per  annum,   upon   the 
amount  of  the  new  note  up  to  the  date    of  the  writing 
obligatory  upon  which  the  judgment  was  rendered. 

It    does    not    appear   in  the   record,   where  the    first 
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substituted  or*  new  note  was  made.  The  residence  of 
Fitzhugh  and  Davis,  the  maker  and  payee,  was,  at 
the  time,  in  Mississippi,  and  it  is  proper  to  presume, 
in  absence  of  proof  to  the  contrary,  that  the  place  of 
making  was  the  residence  of  the   parties  to  the  note. 

At  the  time  the  first  substituted  note  was  made,  and 
also  at  the  time  of  the  making  of  the  last  substituted 
writing  obligatory,  the  residence  of  Fitzhugh  and  Davis 
was  in  Mississippi,  and  the  residence  of  Parham  was  in 
Tennessee,  nearby,  and  the  writing  obligatory  was  made 
and  signed  by  Fitzhugh  in  Mississippi,  and  was  sent  by 
Davis  to  Parham,  for  his  signature,  and  was  signed  by 
him  at  his  residence  in  Tennessee,  and  sent  back  to  Da- 
vis in  Mississippi. 

By  the  law  of  Mississippi  at  the  time  of  these  trans- 
actions, parties  were  authorized  to  stipulate  interest  upon 
debts  and  obligations  of  the  kind  herein,  at  the  rate  of 
ten  per  cent,  per  annum. 

Parham  was  the  surety  of  Fitzhugh  upon  the  four 
original  notes,  and  though  appearing  to  be,  upon  the  wri- 
ting   obligatory,  a  joint   obligor  with   Fitzhugh,    was,    in 

fact,  his  surety. 

Upon  this  state  of  facts,  Parham   will    be    required 

to  pay  the  principal  and  interest  of  the  three  original 
notes,  although  it  might  be  conceded  that  the  accumu- 
lations of  the  principal  and  interest,  made  by  the  pro- 
cess of  substitutions,  be  to  some  extent  usurious.  The 
rule  of  equity  is,  to  give  relief  against  usury,  only 
upon  payment  of  the  principal  debt  and  lawful   interest* 

The  main  question  is,  whether  there  is  any  usury 
in  the  transaction. 

The  writing    obligatory    on    which    the    judgment  at 
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law  is  founded,  does  not  disclose  on  its  face  an  usu- 
rious undertaking,  and  is  not,  therefore,  void.  Upon  its 
face,  it  purports  to  have  been  made  and  payable  in 
Mississippi;  the  laws  of  which  State  authorise  creditor 
and  debtor  to  stipulate  interest  at  the  rate  of  ten  per 
cent,  per  annum.  The  reservation  of  such  interest  in 
terms,    does  not,   therefore,   ayoid  the  instrument. 

Nor  is  usurious  of  itself,  the  stipulation  to  pay  the 
attorney  collecting,  commissions,  in  case  the  debtor  fail 
to  pay  the  debt  within  the  prescribed  time,  and  be 
sued.  Of  itself,  observe,  such  stipulution  is  not  usu- 
rious so  as  to  avoid  the  instrument  upon  which  it 
appears.  It  may,  perhaps,  by  proof  be  shown  to  be 
usurious.  A  device  of  any  kind,  the  purpose  of  which 
is  to  enable  the  creditor  to  obtain  for  the  use  of 
the  money,  or  forbearance  of  the  debt,  more  than  the 
lawful  rate  of  interest,  is  usurious.  And  if  such  stip- 
ulation were  shown  by  proof  to  have  been  designed  to 
enable  the  creditor  to  obtain  more  than  lawful  interest, 
it  would  be  usurious. 

Observe,  the  stipulation  does  not,  of  itself,  import 
usury.  Usury  is  the  taking  more  interest  for  the  use 
of  moqey,  or  forbearance  of  a  debt,  than  the  law  al- 
lows. An  usurious  contract,  is  one  which  stipulates 
for  the  payment  of  more  than  lawful  interest,  for  the 
use  of  money,  or  forbearance  of  a  debt:  8  Pars. 
Contracts,   Title,   Usury. 

Upon  this  instrument,  nothing  appears  indicating  or 
declaring  that  the  creditor  is  to  be  paid,  or  receive 
more  than  the  lawful  rate  of  interest  prescribed  by  the 
law  of  Mississippi.      The  contract  of  the  debtor    to  pay 
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the  attorney's  commissions,  in  case  of  suit  upon  de- 
fault of  payment  of  the  debt,  for  the  prescribed  time, 
adds  nothing  to  the  amount  of  interest  to  be  paid  to 
the  creditor.  If  the  debtor  pays  the  ten  per  cent, 
interest  stipulated,  and  also  pays  the  attorney's  com- 
missions, the  creditor  has  received  no  more  than  the 
ten  per  cent,  interest.  If  he  do  not  pay  the  attor- 
ney's commissions,  the  creditor  receives,  to  that  extent, 
less  than  the  ten  per  cent,    interest. 

Certainly  the  Courts  have  been,  and  still  are,  vigilant 
to  prevent  usury  being  obtained  under  the  cloak  of 
coUatteral  advantages,  stipulated  for  the  benefit  of  the 
creditor.  Thus,  where  a  mortgage  of  land  was  made 
to  secure  a  loan  of  money,  and  it  was  stipulated  that 
the  creditor  should  be  bailiff,  or  receiver  of  the  rents 
and  profits,  and  be  paid  commissions  on  the  amount, 
equity  will  not  sustain  the  agreement,  as  to  the  com- 
missions ;  and  perhaps  the  contract  in  this  particular 
would  be  held  to  vitiate  the  whole  contract,  as  usurious. 
The  mortgagee  creditor,  may  have  with  the  debtor 
mortgagor,  a  contract,  which  the  law  will  uphold  as 
without  taint  of  usury,  that  the  creditor  may  appoint 
a  bailiff  or  receiver  to  collect  the  rents,  and  to  be  paid 
by  the  debtor  mortgagor:  See  9  Yes.  Ir.,  272,  etc.; 
6  J.    C.   R.,   6. 

Whether  contracts  of  this  character  be  usurious  or 
not,  depends  mainly  upon  the  intent  of  the  parties. 
If  the  design  is  to  enable  the  creditor  to  receive 
more  than  the  lawful  rate  of  interest,  the  contract  is 
usurious. 

A    familiar   and    apposite    illustration    may  be  found 
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in  the  daily  practice  of  people.  The  creditor  gives 
forbearance  or  delay  of  his  debt,  and  for  its  security 
the  debtor  executes  a  deed  in  trust,  with  power  to  the 
trustee  to  sell  upon  default  of  payment  of  the  debt, 
and  stipulating  for  the  payment  of  commissions  to  the 
'trustee,  in  case  of  sale.  No  one  supposes  there  is  any 
VBUTj  upon  the  face  of  this  instrument,  or  in  such 
tnnsaction.  The  trust  deed  is  but  a  security  for  the 
debt,  and  the  present  obligation  between  Parham  and 
Dms,  is  also  a  security  for  the  debt.  The  enforce- 
mmt  of  either  security  upon  the  default  of  the  debtor, 
inv)l7es  expense  and  cost.  In  the  case  of  the  trust 
ded,  the  debtor  may  lawfully  contract  to  pay  the  ex- 
peoe  and  cost  incident  to  his  default.  No  reason  is 
obvDus,  why  he  may  not  so  lawfully  stipulate,  in  re- 
spec  of  the  cost  and  expense  of  enforcing  the  security 
of  tie  kind  between  the  parties  here. 

It  is  possible,  that,  under  such  stipulation,  may  be 
enyeLped  usury.  Upon  its  face,  it  does  not  so  appear. 
If  sc  designed,  it  must  be  exposed  by  proof.  The 
presuiption  of  law  is  in  favor  of  the  legality  of  the 
contra ts  of  parties.  In  the  absence  of  proof,  extrinsic 
or  apprent  on  the  face,  such  presumption  must  prevail. 

Our  conclusion  then,  is,  that  the  stipulation  to  pay 
attorney's  commissions,  is  not,  of  itself,  usurious.  The 
creditor  may  well  contract  that  the  debtor  shall  pay 
lawful  iterest,  and  also  pay  the  attorney's  commissions, 
in  case  ^f  suit  upon  default  of  payment  of  the  debt. 
If  both  are  paid  by  the  debtor,  the  creditor  gets  no 
more   thn    lawful    interest.      If    the    contract   be  fully 
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executed  as  to  both  these  clanses,  and  the  money  acta- 
allj  paid  by  the  debtor,   the  creditor  has  no  usury. 

The  next  inquiry  is,  whether  the  pleadings  and 
proofs  disclose  any  usury  in  the  transactions  between 
the  parties  which  finally  developed  into  the  writing  ob- 
ligatory,  upon  which  the  judgment  was  founded. 

When  the  second  of  the  four  original  notes  fell  due« 
it  was  taken  up  by  making  a  new  note,  falling  due  ai 
the  maturity  of  the  third  note,  and  of  an  amount  madd 
up  of  the  amount  of  the  third  note  and  of  the  secoU 
note,  and  of  the  interest  at  the  rate  of .  ten  per  cen^ 
per  annum,  computed  upon  the  amount  of  the  secoid 
note,  from  the  day  it  fell  due  to  the  maturity  of  lie 
new  note.  The  operation  of  this  transaction  was,  tbt 
it  cancelled  the  third  note,  took  up  and  extended  ihe 
second  note  for  twelve  months,  and  added  into  the  ex- 
tension note  the  interest  to  accrue  during  the  tim<  of 
the  extension.  In  this  there  was  nothing  usuriou  or 
unusual.  It  is  the  ordinary  mode  of  extending  com- 
mercial paper,  and  incorporating  into  the  principl  of 
the  new  note,  the  interest  accruing  from  the  maturity 
of  the  old  note  to  the  maturity   of  the  new  note 

When  this  new  note  fell  due  it  was  not  paid.  The 
parties  agreed  to  extend  it  for  twelve  months,  ad  un- 
til the  maturity  of  the  fourth  of  the  original  notes. 
This  was  done  by  cancelling  the  new  note  ad  the 
fourth  note,  and  making  in  lieu  of  both,  the  fiol  note 
or  writing  obligatory,  which  is  the  cause  of  le  pre- 
sent controversy.  This  final  note  is  composed  of  the 
amount  of   the  fourth  original    note,  and  the   fii  new 
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note,  and  interest  at  the  rate  of  ten  per  cent,  per  an- 
num on  said  new  note,  from  its  maturity  to  the  ma- 
turity of  the  said  final  note  or  writing  obligatory. 

In  this  there  is  no  usury.  Certainly  it  operated  in  the 
way  of  compound  interest,  giving  interest  upon  what 
was  originally  interest.  The  interest  embraced  in  what 
is  designated  the  new  note,  became  principal  when  that 
note  fell  due,  and  the  parties  might  lawfully  treat  it 
as  principal,  and  when  extending  it  into  the  final  note, 
stipulate  for  interest  upon  the  principal. 

It  may  be  generally  true,  that  equity  will  not  give 
interest  upon  interest,  or  compound  interest,  in  the  ab- 
sence of  any  stipulation  between  the  parties  to  that  ef- 
fect. And  it  is  possible,  if  Davis  were  here  asking  the 
aid  of  equity  to  enforce  her  demand,  the  Court  would 
decline  to  give  her  aid,  except  upon  terms  of  reducing 
the  great  accumulation  of  interest  here  shown. 

It  is,  however,  quite  another  thing  for  the  debtor  to 
i^k  the  aid  of  equity  to  open  a  judgment  at  law  and 
reduce  the  amount,  when  by   agreement  of   the  parties, 

m 

interest  already  accrued  had  become  principal,  and  as 
such  principal  had  been  allowed  or  stipulated  to  draw 
interest. 

It  certainly  needs  no  citation  of  authorities,  to  com- 
mend to  our  ready  assent,  the  proposition,  that  parties 
may  lawfully  agree  to  convert  interest  already  due,  into 
principal,  and  stipulate  that  principal  so  obtained,  may 
be  made  to  draw  interest.  And  this  is  all  which  was 
done  by  the  transactions  between  the  parties  in  the 
present  case:    Hale  vs.  Hale,  1  Cold.,  888. 

Of  the  validity  of  the  note  as  to  Parham,  so  far  as 
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dependB  on  the  agreement  to  pay  intereet  at  the  rate 
of  ten  per  cent,  per  annum,  there  can  be  no  nncer- 
taintj.  The  facts,  that  Parham  was  the  surety  only  of 
Fitzhagh,  and  that  his  residence  was  in  Tennessee,  and 
the  place  where  he  actually  signed  the  note  was  in 
Tennessee,  cannot,  under  the  circumstances,  bring  the 
matter  of  his  liability  within  the  operation  of,  and  de- 
pendent upon,  the  laws  of  Tennessee  as  to  usury.  The 
note  was,  in  terms,  made  payable  in  Mississippi,  and 
the  principal  maker  and  the  payee  resided  in  Mississippi, 
and  the  note  was  written  and  signed  by  the  principal 
maker  in  Mississippi,  and  the  laws  of  Mississippi  author* 
ize  the  reservation  of  ten  per  cent,  interest  upon  a  debt 
of  this  kind.  The  principle  is  of  familiar  learning,  that 
the  law  of  the  place  of  performance,  and  where  to  be 
executed,  determines  the  validity  of  the  contract,  where 
the  parties  stipulate  with  reference  to  the  law  of  the 
place  of  performance,  and  not  with  a  view  to  violate  or 
evade  the  law  of  the  place  where  the  contract  is  made. 
Especially  is  this  so,  with    reference  to  contracts  as  to 

• 

the  rate  of  interest  to  be  paid.  This  Court  has  re- 
cently held,  upon  a  thorough  consideration  of  the  ques- 
tion, that  a  contract  made  in  Tennessee,  to  pay  money 
in  another  state,  and  at  a  rate  of  interest  authorised 
by  the  laws  of  such  State,  is  valid,  and  will  be  en- 
forced in  the  Courts  of  Tennessee,  although  such  rate 
of  interest  was  usurious  under  the  laws  of  Tennessee, 
unless  it  be  made  to  appear  that  the  place  of  payment 
in  the  other  State,  was  stipulated  and  arranged  for  the 
purpose  of  avoiding  and  violating  the  usury  laws  of 
Tennessee. 
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Upon  Buch  principle,  the  note  in  oontroversy  mast  be 
held  valicl,  unless  the  fact,  that  Parham  was  surety  only, 
takes  it  without  the  range  of  the  rule.  The  argument 
of  the  counsel  for  Parham,  is,  that  the  contract  of  a  sure- 
ty is  exceptional;  and  the  assumption  is,  that  such  con- 
contract  is  governed  as  to  its  validity,  by  the  law  of  the 
place  where  the  surety  resides  and  actually  executes  the 
contract.  It  may  be  conceded,  that  the  character  of 
the  contract  of  a  surety  is,  in  some  aspects,  determined 
by  the  law  of  the  place  where  made.  As  to  its  valid- 
ity, however,  and  especially  in  a  case  of  the  kind  in 
hand,  the  law  of  the  place  of  performance,  and  with  ref- 
erence to  which  the  contract  was  made,  governs.  The 
contract  of  the  surety  is  absolute  and  direct,  that  he  will 
pay  at  the  place  designated.  In  the  present  instance, 
the  contract  shows  upon  its  face,  and  the  extrinsic  evi- 
dence proves,  that  it  was  made,  and  by  all  the  parties  in- 
tended to  be  made,  with  reference  to,  and  in  conformity 
with  the  law  of  the  place  of  performance.  No  reason  is 
observed  why  the  surety  in  a  contract  of  this  kind  can- 
not lawfully  bind  himself,  when  both  apparently  and  act- 
ually he  stipulates  with  reference  to,  and  in  conformity 
with,  the  law  of  the  place  of  performance. 

It  is  supposed  that  the  taint  of  usury  or  usurious  in- 
tent, is,  to  some  extent,  cast  upon  the  note,  because  of 
the  expression  on  its  face,  that  the  consideration  of  the 
contract  was  money  loaned,  when,  in  fact,  the  considera- 
tion was  an  antecedent  debt.  In  some  circumstMioea, 
such  untrue  statement  might  be  entitled  to  weight  as 
evidence,  indicating  an  usurious  intent.  Here,  however, 
no  consequence  can  be  given  to  it  as  affecting  the  va- 
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lidity  of  the  contract  of  the  surety.  The  actual  con- 
tract made,  was  not  nsnrionB.  It  would  be  perverse 
to  avoid  a  lawful  contract,  even  if  the  parties  supposed 
that  it  was  unlawful  at  the  time  they  were  making  it. 
The  circumstance,  however,  does  not  necessarily  indi* 
cate  that  the  parties  intended  to  make  an  unlawful 
contract.  It  may  well  be  considered,  that  the  money 
being  due  and  payable,  the  parties  looked  upon  the  ex- 
tension of  the  debt  as  substantially  a  loan  of  the  mon- 
ney  for  the  extended  time.  In  the  absence  of  proof 
that  the  parties  intended  an  illegal  act,  the  presump- 
tion is,  that  their  act  was  legal,  especially,  where,  in 
fact,  the  act  was  legal. 
Our  conclusions    are: 

1st,  That  a  contract  for  a  valid  consideration,  which 
stipulates  for  the  payment  of  money  at  a  future  day, 
and  to  bear  interest  at  the  legal  rate,  after  due,  and 
that  in  default  of  payment  and  suit  brought  thereon, 
the  debtor  shall  pay  the  attorney's  commissions  for  col- 
lecting, is  not  usurious  or  illegal,  by  reason  of  the 
clause  as  to  the  payment  of  the  attorney's  commissions; 
unless  it  be  shown  by  evidence  that  such  clause  was  a 
device  by  which  to  enable  the  creditors  to  obtain  more 
than   the   lawful  rate  of  interest. 

2d,  That  the  contract  of  a  surety,  made  in  this 
State,  upon  a  note  payable  by  its  terms  in  another 
State,  and  with  reference  to  the  law  of  the  other  State, 
and  bearing  interest  authorized  by  the  law  of  the  State 
where  payment  is  to  be  made,  but  exceeding  the  law- 
ful rate  of  this  State,  is  valid  and  binding  upon  the 
surety,   and  will  be  enforced  against  him  by  the  Courts 
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of  this  State;  unless  such  contract  was  so  made  pay- 
able in  the  other  State,  for  the  purpose  of  evading  the 
usury  laws  of  this   State. 

8d,  That  equity  will  not  aid  the  judgment  debtor 
to  open  and  abate  the  judgment,  for  the  reason  that 
the  amount  was  made  up  in  part  by  interest  which  had, 
by  contract  of  the  parties,  been  conyerted  into  princi* 
pal  after  the  interest  so  converted  had  fallen  due  and 
was  payable. 

4th,  It  is  not  usury,  in  extending  a  debt  over  due, 
to  include  lawful  interest  for  the  extended  time,  as 
principal  in  the  note,  and  to  stipulate  for  lawful  inter- 
est  on  the  amount  of  the  note  after  due. 

These  conclusions  dispose  of  this  case. 

It  is  proper  to  state,  that  Chancery  will  not  give 
relief  on  the  ground  of  usury,  against  a  judgment  at 
law,  where  the  debtor  could  have  made  his  defense  at 
law  without  embarrassment,  had  he  chosen  so  to  do. 
And  in  the  case  in  hand,  the  Court  of  Equity  would 
have  declined  to  take  cognizance  of  the  matter  of  com- 
plaint here,  had  the  defendant  in  the  bill  taken  the 
objection  by  demurrer,  or  other  proper  mode:  8  Hum., 
661;  8  Cold.,  477. 

Reverse  the  decree  of  the  Chancellor,  as  to  such 
part  as  denies  to  the  defendant  the  $850  attorney's 
commissions,  and  affirm  the  decree  as  to  the    residue. 
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WaLLAOB  &   RlNGAL  V8.    M.   W.    GaLLOWAT    &     SONy     AND 

Ohapel,  Bruob  &  MoInttre  vs.  Samb. 


Pabtnkrb.  Non-re$id&nee  of  one  partner  no  gnmnd  for  cm  aUachment. 
When  one  partner  is  resident  of  this  State,  the  non-residence  of  his 
copartner,  is  not  ground  on  which  an  original  attachment  bill  in 
Chancery  will  lie  against  the  firm  and  the  firm  efiects. 


FROM  WEAKLEY. 


The  bill  in  this  cause  was  dismissed  on  the  demur- 
rer of  the  respondents;  from  which  complainants  ap- 
pealed to  this  Court.  Chancellor  John  Summers,  pre- 
siding. 

Carbwell,  for  complainants. 

Bullock,  T.  J.  Freeman  and  Rogers,  for  respon- 
dents. 

Henrt  G,  Smith,  J.,  deliyered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  where  one  of  two  partners 
of  a  firm  resides  in  the  State,  and  the  other  is  a  non- 
resident, the  non-residence  of  the  latter  is  not  a  ground 
on  which  an  original  attachment  bill  in  Chancery  will 
lie  in  favor  of  a  creditor  of  the  firm,  against  the  two 
partners,  and  the  effects  of   the  firm. 
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Whether,  upon  a  firm  debt,  the  creditor  may  have 
his  bill  against  the  non-resident  partner,  and  attach  his 
interest  in  the  firm  assets,  and  bring  in  the  resident 
partner  as  a  defendant,  for  the  purpose  of  ascertaining 
the  interest  of  the  non-resident  partner,  need  not  now 
be  decided.  Sach  proceeding  would  involve  an  absurd, 
and  perhaps  nugatory  result.  The  interest  attached  in 
such  case  would  be  the  share  of  the  non-resident  at- 
tached partner,  in  the  partnership  effects,  after  the 
partnership  debts  are  all  paid,  including  the  debt  owing 
to  the  attaching  creditor.  Thus  the  attaching  creditor 
would  be  entitled  to  have  toward  the  payment  of  his 
demand,  after  it  was  already  paid  in  the  settlement  of 
the  partnership  accounts,  the  residuary  interest  of  the 
attached  partner  in  the  firm  properties. 

The  frame  of  these  bills  is,  to  attach  the  firm  pro- 
perties, on  the  ground  of  the  non-residence  of  one  of 
the  partners. 

The  Chancellor  sustained  the  demurrer  of  the  de- 
fendants, and  dismissed  the  bills,  and  we  affirm  his 
decrees. 
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Perkins   vs.  Williams. 


Equity  Jurisdiction.  Covenant  qf  seisdn.  Reseision  of  sale  of  land. 
Equity  will  not  lend  its  aid  to  rescind  a  covenant  of  seizin,  although 
the  covenantor  be  insolvent,  if  the  covenantee  knew  of  the  defect  in 
the  title,  at  the  time  he  took  the  conveyance.  In  such  case  the  party 
will  be  left  to  such  remedy  as  he  can  obtain  at  law,  for  the  breach 
of  the  contract. 


FBOM    HEKDBB60N. 


In  this   cause  there  was. at    the    Term,    1867, 

a  decree  against  the  complainant;  from  which  he  has 
appealed  to  this  Conrt.  Chancellor  R.  H.  Rose, 
presiding. 

M.   BuLLOOK,  for  complainant. 

Thomas.    G.    Muse,  for  respondents. 

Henbt  G.  Smith,  J.,  delivered  the  opinion  of  the 
Conrt. 

This  is  a  bill  in  Chancery,  by  Perkins  against  Wil- 
liams. The  pleadings  and  proofs  show  the  following 
facts: 

Perkins  bought  from  Williams,  78  acres  of  land, 
and  gave  her  therefor  his  note  for  $300,  payable  at 
a  future  day,  and  took  from  her  a  deed  of  conveyance 
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in  fee  simple,  with  covenants  of  seizin,  general  war- 
ranty, and  against  incambrances,  and  was  put  into 
possession. 

Williams  had  no  title  commensurate  with  the  require- 
ments of  her  deed,  and  did  not  therefore,  vest  in 
Perkins  the  estate  and  title  which  the  deed  purported 
to   convey. 

The  pecuniary  condition  of  Williams  at  the  time, 
was  nearly  or  quite  insolvent,  and  so  continues  to  be, 
which  was  known  to  Perkins. 

At  the  time  of  his  purchase,  Perkins  was  informed  of 
the  defective  character  of  Williams'  title.  No  fraud 
was  practised  upon  him  in  the  transaction. 

The  object  and  prayer  of  Perkins'  bill,  is  to  re- 
scind the  sale,  and  to  have  his  note  cancelled  and  de- 
livered to  him. 

Upon  these  facts,  it  may  be  taken  as  true,  that 
the  covenant  of  seizin  is  broken,  and  that  Williams 
may  maintain  an  action  at  law  for  the  breach,  and 
recover  damages  to  some  extent. 

The  covenant  of  seizin  embraces  a  defect  of  title, 
constituting  want  of  seizin  in  the  covenantor,  although 
such  defect  of  title  was  known  to  the  covenantee,  at 
the  time  of  the  making  of  the  covenant.  The  know- 
ledge by  the  covenantee,  of  such  defect,  will  not  bar 
his  action  at  law,  for  a  breach  of  the  covenant.  See 
Authorities  collected  in  American  Notes,  to  Wallam  vs. 
Hearn;  2  Lead.  Eq.  Oases;  also  Rawle  on  Covenants, 
etc.,  ch.  13,  and  pages  686,  687,  id.  ib.y  128,  etc., 
8d  edition. 

Equity,  however,   will    not  give  its  aid    to  the    cove- 
88 
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nantee  in  such  case,  to  rescind  the  sale,  and  dehar 
the  collection  of  the  .purchase  money.  It  cannot  be 
tolerated,  that  the  party  shall  make  the  purchase,  ex- 
ecute his  note  for  the  price,  receive  a  deed  of  convey- 
ance, and  obtain  possession;  and  forthwith  turn  around, 
invoke  and  obtain  the  aid  of  equity  to  rescind  the 
trade,  cancel  the  deed,  and  annul  his  note,  even  though 
the  vendor  be  insolvent.  In  such  case,  the  vendee 
will  be  left  to  such  remedy  as  he  can  obtain  at  law, 
by  action  for  the  breach  of  the  covenant.  See  Rawle 
on  Covenants,  ch.  18,  page  685,  686,  3d  Edition. 
Dismiss   the  bill  at  complainants'   cost. 


Martha  G.  Millbr  and  the  Mississippi  B.  R.  Co.,  t^^. 

John  L.    Lancaster    et  al 

1.  Leoiblativk  Enactmbkts.     Tranter  of  property  hy^  with  the  assent 

qf  the  parties  or  companies.  A  transfer  of  properties  may  be  well 
worked  by  Legislative  enactment,  accepted,  sanctioned  and  given 
effect  to,  by  the  parties,  between  whom  the  transfer  is  made. 
The  fact  of  a  consolidation  made  by  railroad  companies,  pursuant 
to  and  by  virtue  of  the  Act  of  the  Legislature,  of  itself  implies,  as 
between  the  companies,  the  assent  to  transfer  an  acceptance  of  the 
rights  and  liabilities  as  declared  by  the  Act. 

2.  Samr.    Same.   After  eonaoUdation  of  Railroad  companies^  the  new  aeqwres 

the  rights  qf  the  oldy  and  are  subject  to  the  liabilities  of  the  old  con^aniee. 
Where  a  consolidation  and  merger  of  corporations  are  made,  and 
such  transfer  of  rights  and  properties,  and  assumption  of  liabilities 
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between  the  old  and  new  companies  are  effected,  the  new  company 
stands  in  the  stead  of  the  old  companies,  and  may  enforce  the  rights 
of  the  old  company,  and  he  subject  to  its  liabilities. 

8.  Oate  in  judgment  Lancaster  and  others  executed  their  written  obliga- 
tion to  the  Mississippi  Central  &  Tennessee  Railroad  Company,  to 
pay  all  damages  that  might  arise  from  the  location  of  the  depot  of 
the  company  in  the  west  end  of  the  town  of  Jackson.  A  judgment 
was  recovered  against  the  company  for  $1,081,  on  account  of  the 
value  of  the  land  appropriated  for  its  depot,  several  writs  of  fieri /acia» 
were  returned  nulla  bona.  In  September,  1867,  the  judgment  was 
transferred  to  Mrs.  Miller,  who  with  the  railroad  company,  filed  this 
bill  against  Lancaster  and  others.  Held,  that  the  relation  between 
the  company  and  the  obligors  in  the  bond,  has  sufficient  similarity  to 
that  of  principal  and  surety  to  authorize  the  application  to  these 
parties,  the  doctrines  of  subrogation,  applicable  to  principal  and 
surety,  and  creditor  and  debtor;  and  Mrs.  Miller  being  assignee  of 
of  the  judgment,  can  in  a  Court  of  equity,  reach  and  subject  to  the 
satisfaction  of  the  judgment,  the  demand  that  the  company  has 
against  the  obligors  in  the  bond. 


FROM  MADISON. 


At  the  ,  Term,  1867,  on  the  demurrer  of  res- 
pondents, complainants'  bill  was  dismissed.  From  the 
action  of  the  Court,  complainants  appealed.  Chancel- 
lor John  L.  Williamson,  presiding. 

Wm.  H.  Stephens,  for  complainants. 
Alex.  W.  Campbell,  for  respondents. 

Henry  6.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  in  equity  dismissed  bj  the  Chancellor 
on  demurrer. 
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The  following  are  the  facts  material  to  the  decision 
made  in  the  case: 

On  the  7th  day  of  August,  1864,  Samuel  Lancaster 
and  others,  executed  their  writing  obligatory  to  the 
Mississippi  Central  &;  Tennessee  Railroad  Company, 
whereby  they  bound  themselves  to  pay  all  damages  that 
might  arise  from  the  location  of  the  depot  of  the  com- 
pany in  the  west  end  of  the  town  of  Jackson. 

The  railroad  company  located  and  established  their 
depot  at  the  place  designated  in  the  bond,  and,  by 
virtue  of  the  authority  given  by  the  charter,  appropri- 
ated and  occupied  for  such  depot,  lands  belongmg  to 
John   G.   Lancaster. 

On  the  10th  of  May,  1869,  John  G.  Lancaster  re- 
covered against  the  said  railroad  company,  judgment  for 
the  sum  of  $1,081,  on  account  of  the  value  of  his 
land  so   appropriated  by  the  company. 

This  judgment,  Lancaster  assigned  to  Martha  G. 
Miller,   September  14,  1867. 

Several  writs  of  fieri  fcunas  were  issued  on  the  judg- 
ment,  and  returned  nulla  bona. 

By  the  fifth  section  of  the  charter  of  the  company, 
enacted  by  the  Legislature,  November  80,  1858,  the 
company  was  authorized,  at  any  time,  to  unite  with 
the  Mississippi  Central  Railroad  Company,  and  with 
this  latter  company,  to  form  and  be  one  body  corpo- 
rate. Such  union  was  afterwards  made,  and  is  known 
by  the  name  of  the  ^^Mississippi  Central  Railroad 
Company."  Sec.  five  of  the  charter,  declares,  that 
the  union  company  when  made,  shall  have  all  the  pow- 
ers, rights,   and  privOeges  of  the  original  company,  and 
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be  subject  to  the  same  rules,  conditions,  and  liabilities. 
The  complainants  in  the  present  bill,  are  Martha 
G.  Miller  and  the  Mississippi  Central  Railroad  Company; 
and  the  defendants  are  the  obligors  of  the  bond  de« 
scribed  hereinbefore,   and  others* 

The  facts  recited  above,  are  set  forth  in  the  bill  of 
complaint,  and  the  purpose  and  prayer  of  the  bill  is, 
to  compel  the  obligors  of  the  bond  to  pay  the  judg- 
ment recovered  by  John   G.    Lancaster. 

The  defendants  demurred  to  the  bill,  which  demur- 
rer was  sustained  by  the  Chancellor,  and  appeal  from 
his  decree  taken  to  this  Court. 

Assuming  for  the  present,  that  the  Mississippi  Cen- 
tral Railroad  Company  stands  in  the  stead  of  the  orig- 
inal Mississippi  Central  &  Tennessee  Railroad  Company, 
as  to  rights  and  liabilities  in  respect  to  the  obligors 
in  the  bond,  and  the  creditor  in  the  judgment,  it  fol- 
lows very  certainly,  that  the  obligors  in  the  bond  are 
bound  to  indemnify  the  Mississippi  Central  Railroad 
Company,  against  the  judgment,  and  that  the  company 
is  bound  to  pay  the  judgment  debt  to  the  creditor. 
Upon  rights  and  liabilities  standing  in  such  relation,  it 
further  follows,  that  the  judgment  creditor  is  entitled  to 
be  subrogated  to  the  rights  of  the  railroad  company 
against  the  obligors  in  the  bond,  and  may  have  this 
bill  to  enforce  such  subrogation,  and  compel  the  obli- 
gors to  pay  him  the  judgment  debt. 

Returning  to  the  assumptions  upon  which  this  result 
is  worked  out,  the  inquiry  is,  whether  such  assumptions 
are  sound  and  true  in  principle  and  fact.  No  good 
reason  is  seen,   why  equity  may  not  consider   and  deal 
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with  the  enactment  of  the  charter,  (the  sec.  5,)  as 
having  the  effect  to  transfer  to  the  consolidated  com- 
pany, the  right  to  enforce  against  the  obligors  in  the 
bond,  payment  of  the  damages.  A  transfer  of  proper- 
ties between  parties  may  be  well  worked  by  Legislative 
enactment,  accepted,  sanctioned  and  given  effect  to,  by 
the  parties  between  whom  the  transfer  is  made.  The 
very  fact  of  the  consolidation  made  by  the  companies, 
pnrsnant  to,  and  by  virtue  of  the  Act  of  the  Legislature 
which  declares  the  effect  upon  the  rights  and  liabilities 
of  the  parties  of  such  consolidation,  of  itself,  implies  as 
between  the  companies,  the  assent  to  transfer  and  accep- 
tance of  the  rights  and  liabilities  as  declared  by  the  Act. 
It  may,  then,  be  taken  as  true,  that  the  consolidation  of 
the  companies,  by  virtue  of  the  fifth  section  of  the  Act, 
worked  a  transfer  of  the  right  of  action  on  the  bond,  to 
the  new  company.  And  it  may  also  be  taken  as  true, 
that  the  consolidation,  by  virtue  of  the  sec.  5  of  the  Act, 
had  the  effect  to  subject  the  union  company  to  liability 
to  pay  the  judgment  debt. 

The  remedy  by  which  the  rights  and  liabilities  so 
transferred  may  be  enforced,  whether,  and  to  what  ex- 
tent, by  action  at  common  law,  or  by  proceedings  in 
equity,  need  not  be  considered  with  a  view  to  the  decis- 
ions of  the  present  case. 

The  books  furnish  the  authorities  sustaining  the  fore- 
going positions.  Thus,  it  is  said  in  2  Bedf.  Rail.,  659, 
sec.  3,  ch.  88,  where  the  amalgamation  is  strictly  legal, 
and  no  impediment  arises  in  regard  to  the  power  of  the 
remedy,  it  would  seem  a  contract  made  before  amalga- 
mation should  be  capable  of  being  enforced  after. 
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So,  in  6  Eng.  BaUway  Oases,  177,  (3  Exchq.  B.,  320,) 
where  a  clerk  to  a  railway  company  had  executed  a  bond 
with  surety,  for  the  performance  of  his  duty  to  one  com- 
pany, which  was  afterward  amalgamated  with  another 
company  by  Act  of  Parliament,  saving  to  the  consolida- 
ted company  all  remedies  on  contracts  to  either,  it  was 
held,  an  action  will  lie  on  such  bond  for  a  breach  com* 
mitted  before  the  amalgamation. 

So,  too,  such  bond  made  to  the   old  company,  is  good  ' 
security  to  the  new  company,  for  the  faithful  conduct   of 
such  clerk  in  the  employ  of  the  new  company:     24  Eng. 
L.  &  E.,  4i^5. 

And,  again,  in  the  Philadelphia,  Wilmington  &;  Balti- 
more Bailroad  Company  vs.  Howard,  13  How.  U.  S. 
Bep.,  807,  the  doctrine  finds  support,  that,  upon  the 
consolidation  of  such  corporate  companies  by  Legislative 
Act,  and  the  sanction  of  the  companies,  the  new  com- 
pany may  become  invested  with  the  rights  and  liabili- 
ties of  the  old  companies.  In  that  case,  three  compa- 
nies had  been  consolidated  into  one  confederate  body 
by  Legislative  Act.  In  an  action,  before  the  consolida* 
tion,  between  Howard,  etc.,  and  one  of  the  old  compa- 
nies, the  counsel  of  that  company  had,  upon  the  trial, 
treated  the  writing  in  question  as  bearing  the  corporate 
seal  of  that  company.  This  writing  was  the  foundation 
of  the  action  between  Howard,  plaintiff,  and  the  new 
company,  which  was  designated  the  Philadelphia,  Wil- 
mmgton  &  Baltimore  Company.  In  this  latter  action, 
it  was  important  to  prove  that  the  writing  bore  the* 
seal  of  the  old  company.  It  was  proposed  to  make  this- 
proof,  by  showing  that  in  the  former  action,  it  had  beent 
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BO  treated  by  the  counsel  of  the  old  company.  The 
evidence  was  held  to  be  admissible.  The  ground 
on  which  it  was  so  held,  was,  that  the  old  company 
was  BO  far  the  same  corporation  as  the  new  consolidated 
company,  that  the  admission  of  the  former  was  to  be 
deemed  the  admission  of  the  latter,  in  respect  of  the 
paper  in  question,  and  as  between  the  parties  in  the 
suit. 

The  same  doctrine  was  held  in  the  case  of  the  Eaton 
Sl  Hamilton  Bailway  Company  V8.  Hunt,  20  Indiana 
Rep.,  427.  Under  the  authority  of  Acts  of  the  Legis- 
latures of  Ohio  and  Indiana,  the  Richmond  &  Miami 
Railway  Company  was  consolidated,  and,  to  an  extent, 
merged  in  the  Eaton  &  Hamilton  Railroad  Company. 
By  the  terms  of  the  consolidation,  it  was  agreed  that 
the  Eaton  &;  Hamilton  Company  should  assume  the  prop- 
erties, franchises  and  liabilities  of  the  Richmond  &  Mi* 
ami  Company.  The  latter  company,  before  its  merger 
in  the  former  company,  had  issued  bonds,  and  for  their 
security  executed  mortgages  on  the  road.  The  holders 
of  the  bonds  sued  to  enforce  payment  by  foreclosure 
of  their  mortgage,  and  the  action  was  brought  against 
the  Eaton  &  Hamilton  Company — ^the  new  company.  It 
was  held,  the  suit  was  properly  brought  against  the 
latter   corporation. 

The  foregoing  authorities  suffice,  if  any  were  needed, 
to  establish  the  position,  that  where  such  consolidation 
and  merger  of  corporations  are  made,  and  such  transfer 
of  rights  and  properties,  and  assumption  of  liabilities 
between  the  old  and  new  companies  are  effected,  tha 
new  company  stands  in  the  stead  of  the  old  companies. 
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and  may  enforce  the  rights  of  the  old  companies,  and 
be  subjected  to  their  liabilities.  By  what  remedy  in 
law  or  equity  this  is  to  be  done  is  not  now  intended 
to  be  decided.  It  may,  however,  be  properly  stated, 
no  objection  is  seen  to  considering  the  new  company  so 
far  the  old  company,  as  to  authorize,  generally,  the 
like  remedies  by  and  against  the  new  company  in  res- 
pect of  the  rights  and  liabilities  of  the  old  companies, 
as  would  have  been  proper  as  to  the  old  companies, 
had  the  consolidation  never  taken  place.  This  doctrine 
may  be  startling  to  the  common  law  lawyer,  whose 
modes  of  thought  in  regard  to  pleading  and  practice, 
are  one  or  two  centuries  old.  But  it  seems  proper  to 
mould  and  shape  the  modes  of  proceeding  to  enforce 
rights,  to  the  novel  and  changing  modes  of  business  and 
relations  of  parties,  that  are  constantly  arising  out  of 
the  growth  and  progress  of  commerce,  art,  science  and 
civilization   generally. 

Taking  it  for  true,  that  the  Mississippi  Central  Com- 
pany is  invested  with  the  rights  and  liabilities,  so  far  as 
the  present  parties  are  concerned,  of  the  merged  Missis- 
sippi Central  &  Tennessee  Company,  the  inquiry  next  in 
order,  is,  whether  the  new  company  may  have  their  bill 
in  equity  to  compel  the  obligors  of  the  bond  to  pay  the 
damages  recovered  by  the  judgment  in  favor  of  John  Gr. 
Lancaster,  or  whether  the  company  will  be  driven  to  an 
action  at  law  on  the  bond  against  the  obligors,  to  ascer- 
tain the  damages  and  establish  their  liability  to  pay  them* 

Of  this  there  can  be  no  doubt.  The  bond  is  in  the 
nature   of   a  bond   to   indemnify   the    railway     company 
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against  any  damages  recoverable  for  lands  taken  for  the 
purpose  of  a  depot,  by  reason  of  its  location  at  the  Ca- 
rathers  Depot.  Upon  a  bond  or  covenant  to  indemnify 
or  save  harmless  against  damages  or  debt,  Chancery  will 
maintain  the  bill  of  the  covenantee,  to  compel  the  cove- 
nantor to  pay  the  damages  or  debt,  and  that,  before  the 
covenantee  has  been  compelled  to  pay,  or  been  molested 
by  suit.  It  is  upon  the  like  kind  of  equity,  which  will 
sustain  a  bill  of  a  surety  to  compel  the  principal  debtor 
to  pay  the  debt,  if  the  debt  be  due  and  the  creditor  de- 
lay to  sue:  Ranelaugh  vs.  Hayes,  1  Vernon  Rep.,  189, 
ana  case  190.  And  it  matters  nothing,  that  the  cove- 
nant sounds  in  damages.  In  such  case,  the  Court  may 
direct  a  trial  at  law,  or  in  our  practice,  impanel  a  jury 
to  ascertain  the  amount  of  the  damages. 

It  being  shown  that  the  Mississippi  Central  Com- 
pany is  responsible  for  the  judgment  against  the  Mis- 
sissippi Central  &  Tennessee  Company,  and  that  the 
Mississippi  Central  Company  may  enforce  the  bond  of 
indemnity  against  the  obligors,  it  remains  to  ascertain 
whether  the  judgment  creditor,  or  which  is  the  same, 
his  assignee.  Miller,  has  an  equity  to  reach  the  obli- 
gors by  bill,  and  subject  to  the  payment  of  his  debt, 
the  demand  upon  their  bond  against  the  obligors.  Of 
this,  there  can  be  no  doubt.  The  equity  of  the  judg- 
ment creditor,  may  be  worked  out  upon  the  familiar 
principles  of  subrogation.  Ordinarily  and  most  fre- 
quently, the  doctrines  of  subrogation  find  their  applica- 
tion to  the  relation  of  principal  and  surety.  The  surety 
has     an     equity    to    reach    and     apply    to     his    indem- 
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nitjj  the  securities  which  the  principal  debtor  has  pro- 
vided for  the  payment  of  the  debt.  Securities,  which 
the  principal  debtor  has  provided  for  the  creditor,  the 
surety  has  an  equity  to  require  to  be  applied  to  the 
payment  of  the  debt,  or  to  the  remuneration  of  the 
surety,   in  case  he  has  paid  the  debt. 

And  so,  too,  the  creditor  has  an  equity  to  follow 
and  subject  to  his  demand,  any  securities  which  the 
principal  debtor  has  provided  for  the  indemnity  of  his 
surety.  And  this,  whether  the  creditor  was  owner  in 
the  first  instance,  of  the  security  provided  for  the  sure* 
ty  by  the  principal  debtor,  or  whether  the  creditor  did 
or  not  act  upon  or  give  credit  to,  in  the  first  instance, 
to  the  securities  so  provided. 

See  authorities  cited  in  notes  to  Dearing  vs.  Earl 
of  Winchelsea,  1  Eq.,  Lead.  Cas.,  and  in  notes  to  Aid- 
rich  v8.  Cooper,    2    Lead.   Eq.  Gas. 

In  respect  of  the  parties  here,  the  ultimate,  and  in 
that  sense,  the  primary  liability  to  pay  the  damages  to 
Lancaster,  for  the  land  taken  by  the  railroad  company ' 
rests  upon  the  obligors  in  the  indemnity  bond.  Upon 
this  relation  between  the  company  and  the  obligors  in 
the  bond,  the  latter  stand  to  the  former  as  principals 
to  surety.  At  any  rate,  the  relation  has  sufScient  simi- 
larity to  that  of  principal  and  surety,  to  authorize  the 
application  to  these  parties,  of  the  doctrines  of  subro- 
gation applicable  to  principal  and  surety,  and  creditor 
and   debtor. 

The  conclusion,  therefore,  is,  that  the  complainant 
Miller,   being   assignee   of  the  judgment,  has  the   equity 
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here  Bhown  .in  this  bill,  to  reach  and  subject  to  the  sat- 
isfaction of  the  judgment,  the  demand  of  the  railway 
company  against  the  obligors  in  the  bond.  And  for 
this  reason,  the  demurrer  must  be  overruled,  and  the 
defendants  required  to  plead    or  answer. 

It  may  be  added,  that  the  right  of  the  railroad 
company  to  go  into  equity,  instead  of  resorting  to  an 
action  at  law,  to  enforce  against  the  obligors  the  judg- 
ment, is  not  deemed  essential  to  the  equity  of  the 
judgment  creditor  to  reach,  by  bill,  the  obligors  in  the 
bond. 

Probably  the  bill  may  be  maintained  on  other  ground 
than  that  hereinbefore  stated.  The  creditor  has  a 
niUla  bona  to  execution  upon  the  judgment,  and  may 
have  the  aid  of  Chancery  to  reach  the  bond  as  equi- 
table assets  of  the  judgment  debtor,  upon  the  ground 
of  haying  exhausted  all  legal  remedies  to  procure  satis- 
faction  of  the  judgment. 

For  the  causes  assigned,  reverse  the  decree  of  the 
Ohancellor  dismissing  this  bill,  and  send  the  cause  back 
to  the  Chancery  Court  for  plea  or  answer. 
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1.  Ohanckbt  PRJLCTICB  AND  FLVADiiTa.    Attoehment    A  bill  in  Chan- 

cery seeking  to  subject  eqnitable  personal  assets  in  the  hands  of  ex- 
ecutors to  the  payment  of  debts,  it  must  show:  First,  A  judgment  ex- 
ecution and  a  nulla  bona.  Second,  One  of  the  grounds  on  which  an 
original  attachment  in  Ghanceryi  may  issue,  prescribed  by  the  statute 
law.  Third,  A  conveyance  or  device,  made  as  to  the  properties 
sought  to  be  subjected  to  hinder  and  defraud  creditors, 

2.  Same.     Same,    Multifarununeu,    A  bill  filed  by  a  judgment  creditor 

against  several  defendants  in  the  same  judgment,  who  have  made  a 
fraudulent  conveyance  to  different  grantees,  to  defeat  its  collection, 
including  their  several  fraudulent  grantees,  is  not  multifarious. 

3.  Same.     Same.     Who  are  not  necessary  parties  to  a  bill.    To  a  bill  filed 

by  a  commissioner  who  has  sold  land  and  slaves  under  an  order  of 
Court,  and  taken  the  notes  of  the  purchaser,  payable  to  himself  as 
commissioner,  the  parties  to  whom  the  proceeds  of  the  notes  be- 
long when  collected,  are  not  necessary  parties  to  the  same. 


FROM     CARROLL 


There  was  a  decree  in  this  cause  at  the Term^ 

1867,   against   Hallum;   from  which  he    has  appealed  to 
this  Court.     Chancellor   Sumers,  presiding. 

I.   R.  Hawkins,  for  complainant. 

Bullock,    Hubbard,  Lamb  and  Brown,    for  respon- 
dents. 

EEenrt  G.  Smith,  J.,   delivered    the    opinion    of  the 
Court. 
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As  to  the  defendants  who  are  executors  of  Marshall's 
Will,   the  bill  shows  no  ground  of  jurisdiction. 

The  legacy  in  their  hands  was  equitable  assets,  which 
cannot  be  reached  by  execution  at  law  against  the  leg* 
atee,  nor  by  bill  in  Chancery,  otherwise  than  upon  a 
judgment  at  law,  and  return  of  nuila  bona  to  execution 
upon  the  judgment,  or  upon  some  of  the  grounds  pre- 
scribed by  law  which  authorize  an  original  Chancery 
attachment,  or  upon  the  ground  prescribed  by  the  Code, 
sec.  4288,  the  fraudulent  conveyance  of  properties  to 
defeat    creditors. 

Upon  common  law  principles,  a  judgment  creditor 
cannot  subject  the  equitable  personal  properties  of  his 
debtor,  until  after  the  exhaustion  of  the  ordinary  legal 
remedy,  which  is  the  execution  of  fieri  faciaSj  and  the 
return  of  the  execution  nulla  bona.  The  judgment, 
execution,  and  niUla  bona^  are  indispensable  elements  of 
a  bill  in  equity,  to  reach  the  equitable  personal  prop- 
erties of  the   debtor. 

Sometimes  a  bill  is  brought  by  a  judgment  creditor 
to  reach  and  subject  legal  assets,  real  or  personal  of 
the  debtor,  such  assets  as  are  subject  to  execution  at 
law.  Such  bill  rests  on  two  elements,  one  a  lien  on 
the  properties  sought  to  be  reached,  the  other  an  in- 
equitable impediment  in  the  way  of  the  proper  enforce- 
ment of  the  execution.  The  notion  is,  that  the  cred- 
itor has  no  right  to  proceed  against  the  properties  by 
bill  in  Chancery,  unless  he  has  a  lien  on  them,  and 
such  lien  is  given  as  to  personal  properties,  by  the 
execution  only.  Therefore,  the  execution  must  be  cur- 
rent at  the   time  of  the  filing  of  the  bill,  or  have  been 
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levied  on  the  properties;  otherwise,  as  to  personal 
properties,  there  is  no  lien.  Bat,  in  addition  to  the 
lien,  there  must  be,  in  order  to  sustain  a  bill  of  this 
kind,  to  subject  legal  personal  assets  to  execution  at 
law,  an  impediment  of  some  kind  in  the  way  of  the 
inforcement  of  the  execution.  A  fraudulent  conveyance 
of  the  properties  by  the  debtor,  is  an  instance  of  the 
impediment  spoken  of.  If  the  properties  sought  to  be 
so  subjected  are^real,  the  judgment  gives  the  lien,  and 
perhaps  no  current  execution  is  necessary  to  sustain  a 
bill  of  this  character,  to  subject  real  estate  covered  by 
an  inequitable  impediment.* 

To  sustain  a  bill  of  the  kind  first  mentioned,  that 
is  to  subject  equitable  personal  assets  upon  a  judgment, 
execution,  and  nulla  bona^  no  lien  is  essential,  and 
none  ordinarily  exists.  By  the  Code,  however,  seo. 
4286,  the  creditor  may  fix  a  lien  on  such  equitable 
assets,  in  advance  of  the  filing  of  his  bill,  by  regis* 
tering  a  memorandum  of  his  judgment  in  the  proper 
county,  and  following  up  the  return  of  his  execution, 
with  his  bill  for  the  purpose,  within  the  prescribed 
time.  Without  such  registered  memorandum,  the  lien 
is    given  by,   and  begins  with,   the  filing  of  the  bill. 

Again,  equitable  properties,  real  or  personal,  may 
be   reached,   without   judgment  at  law,  by   means  of  an 


*NoTB. — Since  this  was  written,  attention  has  been  called  to  the  case  of 
Peacock  va.  Thompkins  etc.,  Meigs'  Seports,  which  holds  that  a  bill  to 
set  aside  a  fraudulent  conveyance  of  legal  personalty,  may  be  filed  on 
judgment,  execution,  and  nulla  bona.  This  case  has  been  so  long  acted 
upon  by  the  profession,  that  it  will  probably  have  to  stand  as  the  law  in 
Tennessee. 
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attachment  in  Chancery.  In  this  case,  the  bill  nmsl 
rest  on  some  of  the  grounds  prescribed  by  statute, 
which  authorise  the  issuance  of  a  Chancery  original  at* 
tachment.  Without  such  ground,  such  bill  is  fatally 
defective  on  demurrer. 

Again,  a  creditor  at  large,  that  is,  a  creditor  with- 
out judgment  or  decree,  may,  under  the  Code,  sec.  4288, 
maintain  a  bill  in  Chancery,  to  subject  the  legal  or 
equitable  properties  of  his  debtor,  whibh  the  latter  has 
conveyed  to  another  for  the  purpose  of  hindering  and 
defrauding  his  creditors.  Without  such  statute,  such 
bill  could  not  be  maintained  until  judgment  or  decree 
first  obtained. 

Thus  it  is — ^in  order  to  subject  the  legacy  in  the 
hands  of  the  executors,  which  is  equitable  personalty, 
the  bill  in  Chancery  must  show: 

1st,  A  judgment,   execution,  and  a  nulla  bona. 

Or,  2d,  One  of  the  grounds  on  which  an  original 
attachment  in  Chancery  may  issue,  prescribed  by  the 
statute  law. 

Or,  3d,  A  conveyance  or  device,  made  as  to  the 
properties  sought  to  be  subjected,  to  hinder  and  defraud 
creditors. 

The  present  bill  does  not  contain  the  elements  or 
grounds  necessary  to  bring  it  within  either  of  the  classes 
of  bills  mentioned. 

The  bill  must,  therefore,  be  dismissed  as  to  the  de- 
fendants, who  are  the  executors  of  the  Will  of  Marshall. 

But,  as  to  the  other  defendants,  the  judgment  debt- 
ors, and  the  fraudulent  grantees  of  such  debtors,  the 
bill  will  be    retained.      The    objection   that   the  bill  as 
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to  these  defendants,  is  multifarious,  is  not  well  taken. 
It  is  altogether  proper,  where  there  are  several  judg* 
ment  debtors,  and  one  of  them  has  made  a  fraudulent 
conyejanoe  to  one  grantee,  and  another  has  made  a 
fraudulent  conveyance  to  another  grantee,  and  another 
has  made  a  like  conveyance  to  another  grantee,  to  unite 
all  these  debtors  and  their  several  fraudulent  grantees 
in  one  common  bill.  The  one  judgment,  and  the  one 
object  of  the  bill,  the  satisfaction  of  the  judgment,  and 
the  common  purpose  to  defraud  the  creditor,  constitute 
a  quite  sufficient  link  to  take  the  bill  out  of  the  ob- 
jection  of  multifariousness. 

There  is  nothing  in  the  objection,  that  all  the  bene- 
ficiaries entitled  to  the  proceeds  of  the  judgment,  are 
not  made  parties  to  this  bill.  It  was  enough  to  make 
Harrison  alone,  the  plaintiff  in  the  judgment,  sole  com- 
plainant. The  judgment  was  founded  on  a  note  made 
payable  to  Harrison,  who  was  commissioner  to  sell  lands 
and  slaves  under  a  decree  in  a  proceeding  by  the  heirs 
and  distributees  of  Nancy  Hallum,  deceased,  to  sell  the 
estate  descended  from  her  to  them.  Harrison  sold  the 
properties,  and  received  from  the  purchaser  the  note  on 
which  the  judgment  is  founded.  The  he^rs  and  distrib- 
utees who  are  entitled  to  the  funds  which  Harrison 
may  collect,  are  not  necessary  parties  to  this  bill.  If 
he  chooB3  to  file  the  bill  for  the  benefit  of  such  as 
might  wish  to  become  parties  to  it,  it  is  a  matter  of  no 
consequence  to  the  defendants,  whether  all  are  brought 
in  or  not.  Harrison  is  the  party  with  whom  the  debt- 
ors have  to  deal.  If  they  pay  him,  or  are  made  to 
pay  him,  the  money  they  owe,  they  are  discharged  from 
84 
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liabilitj  to  tlie  beneficittries,  and  upon  their  note  and 
the  judgment. 

We  have  looked  into  the  case  of  Johnson  vb.  Brown^ 
etc*9  2  HnmphrejB,  ifith  a  view  to  the  point  suggested, 
that  the  bill  ought  to  be  here  finally  dismissed  as  to 
all  the  defendants.  The  ruling  in  that  case  was  proper 
under  the  practice  as  then  existing  in  Chancer j;  and 
in  a  like*  case  we  might  probably  be  disposed  to  follow 
it.  The  present  case  presents  obyious  differences.  And 
under  the  later  policy  of  our  Oourts,  to  reverse  causes 
and  dismiss  parties  upon  merits  only,  we  conclude  to 
permit  this  cause  to  be  retained  as  to  the  parties  and 
meritorious  equities,  and  sent  back  to  the  Court  below 
for  further  proceedings  as  to  them. 

Dismiss  the  bill  as  to  the  defendants  who  are  ex* 
eeutors  of  Marshall;  and  remand  this  cause  to  the  Chan- 
eery  Court  for  such  fmther  proceedings  as  may  be  suit- 
able, as  between  the  other  parties. 
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Polly  G.  Haweiks  vs.  N.  G.  Humble. 


Slatx.  j^Mft'ty  «/  nurety  on  note  /or  hire  of.  How  afeeted  by  the  act 
of  the  owner  qf.  A  hires  a  slave  of  B  for  one  year,  and  executes  his 
note,  with  O  as  surety.  The  slave  returns  home  to  B  before  the 
expiration  of  the  year,  without  just  cause,  and  voluntarily,  and  works 
for  B  the  remainder  of  the  year.  A  and  B  agree  that  the  note  shall 
be  credited  with  the  amount  to  which  the  slave's  services  would 
come,  from  the  time  of  his  return  to  the  end  of  the  year,  which  was 
done.  Held,  that  the  surety  could  not  be  bound  by  this  new  con- 
tract, and  that  B's  right  to  recover  on  the  note,  by  his  own  act  in  re- 
ceiving and  accepting  the  slave's  services,  was  defeated. 


FROM   CARROLL. 


This  case  was  tried  before  a  Justice  of  the  Peace, 
who  gave  judgment  for  the  plaintiff;  when  it  was  by 
appeal,  taken  to  the  Circuit  Oourt,  and  a  trial  had, 
which  again  resulted  in  a  yerdict  for  the  plaintiff.  Pol- 
ly G.  Hawkins  alone  appealed.  Judge  Luoiak  L.  Haw- 
KIHS,  presiding. 

Hawkins  ft  Hawkins,  for  plaintiff  in  error. 

J.  R.  Hubbard,  for  defendant  in  error. 

Milligak,  J.,  deliyered  the  opinion  of  the  Court. 

This  is  an  action  commenced  before  a  Justice  of  the 
Peace  of  Carroll  County,  upon  the  following  obligation: 


682  BROWNSVILLE : 


Polly  G.  Hawkins  vs.  N.  C.  Humble. 


^^On  or  before  the  25th  of  December  next,  we  or 
either  of  us,  promise  to  pay  N.  C.  Humble,  the  sum  of 
one  handred  and  thirty  dollars,  for  the  hire  of  a  boy, 
Joe.  We  promise  to  find  him  two  winter  suits,  two  pair 
of  shoes  and  socks,   wool  hat  and   blanket. 

"Frank  Hawkins,  [Seal.] 
"Polly  G.  Hawkins,  [Seal.]" 

On  the  back  of  the  note,  the  following  indorsement 
appears : 

"This  note  is  entitled  to  a  credit  of  forty-scTen  dol- 
lars  and  twenty-seven  cents,  at  the   time  it  fell  due." 

The  warrant  issued  against  A.  G.  Hawkins,  adminis- 
trator of  Frank  Hawkins,  deceased,  and  Polly  G.  Haw- 
kins; and  was  subsequently  dismissed  as  to  the  former, 
and  the  Justice  rendered  judgment  for  $106.36,  with 
costs,  against  the  latter;  from  which  she  appealed  to 
the  Circuit  Court,  when  on  a  trial  before  a  jury  of  the 
county,  the  Justice's  judgment  was  affirmed;  and  an 
appeal  in  error,   prosecuted  to  this  Court. 

The  proof  shows,  the  father  of  the  defendant  in  er- 
ror hired  the  slave,  Joe,  to  Frank  Hawkins,  for  the 
year  1861,  and  that  his  son,  N.  C.  Humble,  was  then 
living  with  him.  In  the  latter  part  of  August,  1861, 
the  slave  returned  home,  and  remained  on  the  planta- 
tion and  worked  with  the  defendant  in  error.  He  did 
not   again   return  to   the   hirer. 

It  also  appears,  that  the  indorsement  before  recited, 
was  placed  upon  the  obligation  sued  on,  by  the  direc- 
tion of  the  defendant  in  error,  N.  G.  Humble;  and 
that  in  October,  1861,  Frank  Hawkins,  the  hirer,  and 
the  defendant  in  error,   entered  into  a  parol  agreement 
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and  compromise  in  relation  to  the  hire  of  Joe  for  the 
year  1861,  whereby  it  was  agreed  that  the  latter  should 
take  the  boy  back,  and  enter  a  credit  npon  the  note 
for  the  yalae  of  his  services  from  the  time  he  had  left 
the  service  of  the  former,  to  the  end  of  the  year. 

Under  this  state  of  facts,  the  coansel  for  the  plain- 
tiff in  error  requested  the  Court  to  instruct  the  jury: 
^^If  they  should  find  from  the  evidence,  the  note  sued 
on  was  given  for  the  hire  of  the  slave,  Joe,  for  the 
year  1861,  and  that  in  the  autumn  of  the  same  year,  the 
plaintiff  and  Frank  Hawkins  made  a  contract  or  compro- 
mise, by  which  the  plaintiff  was  to  take  said  negro  back 
for  a  part  of  said  year,  and  the  defendant  was  not  con- 
sulted, and  did  not  agree  to  said  contract,  then  the  de- 
fendant was  not  liable  in  this  action." 

The  Court  refused  so  to  instruct  the  jury;  but,  in  sub- 
stance, told  them,  that  if  the  proof  showed  the  hiring 
was  for  a  year,  and  the  note  was  given  therefor,  and  that 
before  the  expiration  of  the  year,  the  slave  returned  to 
the  plaintiff,  and  he  retained  him  for  the  remainder  of 
the  term  for  which  he  was  hired,  there  could  be  no  re- 
covery on  the  note;  unless  it  appeared  that  Frank 
Hawkins  and  the  defendant  jointly  hired  the  negro,  and 
executed  the  note  as  joint  principals,  and  the  plaintiff 
and  Frank  Hawkins,  between  themselves,  had  agreed 
that  the  note  should  be  credited  with  a  sum  equal  to 
the  value  of  the  slave's  hire  for  the  remainder  of  the 
year;  then  the  plaintiff  would  be  entitled  to  recover 
the  amount  of  the  note,  less  the  credit,  from  the  de* 
fondant,  Polly  G.  Hawkins. 
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He  further,  in  Bubetance,  instmeted  the  jury,  if  they 
found  Mrs.  Hawkins  was  the  secority  merely,  on  the 
note  sued  on,  her  principal — ^whether  she  consented  to  it 
or  not — would  have  a  right,  without  affecting  her  liabil- 
ity, to  have  the  credit   entered  upon  the  note. 

Without  regard  to  the  consideration  for  which  the 
note  in  question  was  executed,  by  our  Code,  sec.  2789, 
all  joint  obligations  and  promises  are  made  joint  and 
several,  and  suits  may  be  brought  and  prosecuted  on 
them  against  all  or  any  part  of  the  obligors.  And 
now,  viewing  this  note  in  the  light  of  the  statute,  all 
other  questions  aside,  the  action  originally  instituted 
against  the  plaintiff  in  error,  and  the  personal  repre> 
sentative  of  her  co-obligor,  could  have  been  well  prose- 
cuted to  final  judgment  against  the  defendant  in  error 
alone.  But  the  proof  shows,  beyond  all  controversy, 
the  consideration  for  which  the  obligation  was  executed; 
and  also  it  is  equally  apparent,  at  common  law  and  by 
the  repeated  rulings  of  this  Court,  that,  if  the  slave 
voluntarily  abandpned  the  service  of  Frank  Hawkins, 
without  sufficient  cause,  and  against  his  will,  and  was 
retained  by  the  defendant  in  error,  he  could  not  have 
recovered  in  this  action  even  for  the  services  the  boy 
had  actually  rendered:  Jones  vs.  Jones,  2  Swan,  606; 
Hughs  V9.  Cannon,  1  Sneed,  622;  Jennings  vs.  Camp, 
18  John.  Bep.,  95;  McMillen  vs.  Vanderless,  12  John. 
Bep.,  16.  Also,  Bead  vs.  Moore,  19  i%.,  840;  Hoar  vs. 
Clute,  15  i£.,  225;  2  East,  148;  and  Abemathy  vs.  Black, 
2  Coldwell,  814;    lb.,  620. 

The  right  to  recover  on  the    obligation,  having  been 
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defeated  by  the  act  of  the  defendant  in  error,  in  re- 
ceiving and  accepting  the  seryices  of  the  slave,  who 
had,  without  sufficient  excuse,  abandoned  the  service  of 
Hawkins,  it  would  seem  to  follow  as  a  necessary  logical 
consequence,  that  no  action  could  be  maintained  against 
the  plaintiff  in  error,  for  the  services  rendered  by  the 
boy,  except  on  a  new  contract.  It  was  competent  for 
her  co-obligor,  Frank  Hawkins,  to  waive  his  legal  rights 
under  the  original  contract,  and  to  decline  to  take  ad- 
vantage of  the  forfeiture  of  the  contract;  but  we  are 
wholly  unable  to  see  by  what  authority  he  was  author- 
ized to  bind  his  co-obligor,  Mrs.  Hawkins,  on  a  new 
contract,  made  without  her  knowledge  or  consent.  She 
was  discharged  on  the  original  obligation,  and  we  are 
aware  of  no  principle,  by  which  she  can  be  bound  on 
a  second  agreement,  without  her  authority. 

Beverse  the  judgment,   and  remand  the  cause. 


^ 


Owing  to  the  resignations  of  Judges  Sam.  Milligan 
and  H.  H.  Harrison^  on  the  Ist  of  September,  1868, 
the  September  Term  of  the  Supreme  Court  for  the  East- 
em  Division  of  the  State,  was  not  held. 

Reportbr. 


CASES  ARGUED  AND  DETERMINED 


IK  THE 


SUPREME  COURT  OF  TENNESSEE, 


TOB  THX 


MIDDLE    DIVISION. 


NASHVILLE: DECEMBER  TERM,  1868. 


John  Cobb    et  ah  vs.  W.  B.  Wallace   et  ah 


1.  CoNTBAGT.     Parol  and  written.    How   far  parol  contract  may  he  ad- 

mitted to  explain.  Where  the  proof  in  a  cause  shows  that  a  parol  oon* 
tract  had  heen  agreed  upon  in  the  first  instance,  and  afterwards  a 
written  agreement  was  signed,  the  plaintiff  has  the  right  to  have 
the  question,  whether  the  written  contract  emhraces  all  the  terms  of 
such  preyious  parol  contracts,  submitted  to  the  Jury. 

2.  Samk.    Same,    Bui  it  competent  when  part  onl^  of  the  oontraet  hoe  been 

reduced  to  writing.  Parol  evidence  is  inadmissible  to  contradict,  or 
vary  the  terms  of  a  valid  written  instrument  But  where  the  origi- 
nal contract  was  verbal  and  entire,  and  a  part  only  of  it  was  reduced 
to  writing,  the  rule  does  not  apply. 

8.  Whxk  bailment  cxasbs.  Reaeonahle  tme,  Pro<^  ae  to^  euhmitied 
to  the  jury.  In  case  of  bailment,  where  the  contract  is  indefinite  as 
to  the  time  of  its  continuance,  the  bailee  has  not  the  arbitrary  and 
exclusive  right  to  determine  at  what  time  it  shall  terminate.  If  the 
bailment  is  for  an  explicit  declared  purpose,  it  terminates  whenever, 
that  purpose  is  accomplished.  If  the  term  be  not  fixed  by  agreement, 
or  by  the  nature  of  the  object  to  be  accomplished,  then  the  bailee 
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must  return  tbe  property  wbenever  called  upon,  after  a  reasonable 
time,  and  parol  evidence  becomes  necessary  to  enable  tbe  jury  to  de- 
termine what  is  a  reasonable  time  under  tbe  circumstances. 

4.  Demand  of  proper^  by  the  owners  no  waiver  of  previoiu  conversion.  A 
demand  of  the  owner  for  tbe  return  of  bis  property,  (by  tbe  bailee^) 
or  any  other  effort  made  by  him  for  its  recoyery,  would  not  of  itself 
be  a  waiyer  of  a  preyious  conyersion. 


FROM     DAVIDSON. 


This  case  was  submitted  to  a  jury  at  the  Septem- 
ber Term,  1867,  who  found  the  issues  in  favor  of  the 
defendant.  The  plaintiff  appealed  to  this  Court.  Judge 
Manson  M.  Brien,   presiding. 

N.   &  Ed.  Baxter,  for  plaintiff. 

B.  L.   Garuthers    &   W.  F.    Cooper,   for  defendant. 

George  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  Cobb  and  others,  the 
plaintiffs  in  error,  against  the  defendant  Wallace,  in  the 
Circuit  Court  for  Davidson  County,  to  recover  the  value 
and  the  hire  of  a  barge  owned  by  the  plaintiffs,  and 
theretofore  hired  by  them   to  the  defendant. 

The  declaration  in  different  counts,  charges  the  de- 
fendant for  breach  of  a  contract  of  hire,  in  failing  to 
re-deliver  the  barge;  for  negligence  in  keeping  the 
barge,  whereby  it  was  lost  to  the  plaintiffs,  etc.  The 
third  count  is  for  the  conversion  of  the  barge  by  the 
defendant. 
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Several  pleas  were  filed  bj  the  defendant,  one  of 
which  was  in  substance,  that,  against  his  will  and 
without  any  default  upon  his  part,  the  barge  was  taken 
from  his  possession  by  the  military  authorities  of  the 
United  States,  and  by  them  converted  to  their  own  use. 

The  evidence  in  the  record  tends  to  show  the  fol- 
lowing state  of  facts: 

In  December,  1868,  the  plaintiffs'  barge  being  at 
Hawesville,  Ey.,  a  place  on  the  Ohio  River,  and  having 
then  on  board  a  load  of  coal,  the  defendant  purchased 
the  coal  from  the  plaintiffs,  and  at  the  same  time  hired 
the  barge  at  the  rate  of  three  dollars  per  day,  for 
the  purpose  of  conveying  the  coal  to  Nashville.  These 
bargains  were  made  in  parol  between  the  defendant  in 
person,  and  D.  Looney  &  Co.,  the  agents  of  the  plain- 
tiffs. There  is  evidence  tending  to  prove  that  this 
parol  contract  of  hiring,  was,  that  the  defendant  should 
employ  the  barge  to  convey  said  load  of  coal  to  Nash- 
ville, and  that  the  barge  should  be  returned  to  the 
plaintiffs  at  Hawesville,  as  soon  as  the  coal  could  be 
taken  to  Nashville  and  discharged;  and  that  no  author- 
ity was  given  to  defendant  to  use  the  barge  in  any 
other  manner,  or  for  any  other  purpose.  Soon  after 
the  making  of  these  contracts,  the  barge,  with  its  cargo 
of  coal,  was  delivered  to  J.  W.  Ross,  the  agent  of 
the  defendant,  who  executed  and  delivered  to  D.  Looney 
&  Co.,   the  following  receipt: 

"Hawesville,  December    12,   1863. 

^^Received  from  D.  Looney  &  Co.,  one  Barge  ^Auro- 
ra, No.  8,'  containing  one  thousand  one  hundred  and 
sixty-six   bushels    of    coal,    which    I    agree    to  pay    D. 
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Looney  &  Oo.,  at  Louisville,  at  the  rate  of .  twenty 
cents  per  bushel*  And  I  farther  agree  to  hire  said 
barge,  ^Aurora,  No.  8/  and  pay  D.  Looney  &  Oo«, 
three  dollars  per  day  from  this  date,  until  the  barge 
is  returned  at  Hawesville,  in  good  order. 

«J.    W.    Robs,  agent  of  W.  B.  Wallace," 

The  barge  arrived  at  Nashville,  and  was  unloaded 
early  in  January,  1864.  The  defendant  then  retained 
it,  and  for  some  length  of  time,  employed  it  in  the 
business  of  transporting  wood  upon  Stone  River.  Loo- 
ney, one  of  the  plaintiffs'  agents,  called  upon  defendant 
frequently,  both  by  letter  and  personal  application,  for 
the  return  of  the  barge,  within  six  weeks  of  the  hir- 
ing, and  frequently  after  that  time,  until  he  heard  of 
its  seizure  as  hereinafter  stated.  About  the  middle  of 
April,  1864,  the  defendant  sent  the  barge  from  Nash- 
ville in  charge  of  his  age^t,  on  its  way  to  Hawesville, 
for  the  purpose  of  delivering  it  to  the  plaintiffs.  But 
on  its  way  thither,  the  barge  was  seized  by  persons 
in  the  military  service  of  the  United  States,  by  what 
authority  does  not  appear,  and  was  appropriated  to  the 
use  of  the  military  authorities,  and  has  never  been  re> 
covered  or  returned  to  the  plaintifis. 

The  Circuit  Judge  instructed  the  jury  as  follows: 
^^That  it  was  his  duty  to  construe  the  contract  upon 
which  this  action  was  predicated;  that  in  doing  so,  he 
would  instruct  them,  that,  under  the  contract,  the  de- 
fendants had  it  at  their  option  to  say  when  the  con- 
tract was  at  an  end;  but  that  so  long  as  they  paid 
the  stipulated  hire  for  the  barge,  if  they  so  elected, 
they  might  continue   to    use    the    same,    and    that    the 
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eontrMt  for  the  use  of  the  barge  would  not  be  termi- 
nated until  the  defendant  «o  elected;  that  they  might 
look  to  the  fact,  that  the  plaintiffs  had  written  letters 
to  the  defendant  demanding  the  boat,  after  the  commis- 
sion of  the  act  which  was  contended  hj  plaintiffs  to 
constitute  a  conyersion  as  a  waiver  of  any  rights  that 
had  ennred  to  the  plaintiffs,  even  had  the  facts  in 
themselyes  been  sufficient  to  cause  a  conversion ;  that 
the  contract  was  in  writing,  and  that  it  was  a  general 
contract  of  hiring;  that  parol  testimony  could  not  be 
looked  to,  to  show  that  the  boat  was  hired  for  a 
particular  purpose,  or  that  it  was  not  to  be  used  for 
a  particular  purpose;  and  that  from  all  that  appeared 
upon  the  face  of  the  contract,  the  defendant  might  use 
it  for  any  purpose  he  saw  proper/' 

We  think  that  there  is  clearly  error  in  the  above 
charge.  It  assumes  and  positively  declares  that  the 
written  receipt  or  memorandum  contains  the  true  and 
only  contract  between  the  parties  in  regard  to  the 
hiring.  The  plaintiffs  had  introduced  evidence  from 
which  the  jury  might  have  found  that  the  contract  for 
the  hire  of  the  barge  had  been  made  by  parol  some 
days  previous  to  the  giving  of  the  receipt  above  men- 
tioned, and  that  by  the  terms  of  this  parol  contract, 
the  defendant  was  to  use  the  barge  only  for  the  pur- 
pose of  conveying  the  cargo  of  coal  then  on  board,  to 
Nashville,  and  the  barge  to  be  returned  to  the  plaintiffs 
at  Hawesville,  as  soon  as  the  coal  should  be  discharged. 
This  parol  contract,  if  proved,  does  not  contradict,  or 
vary  the  terms  of  the  written  memorandum.  The 
plaintiffs  had  the  right   to  have  the    question,    whether 
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the  parol  contract  had  been  made  as  alleged,  and  wheth- 
er the  writing  introdaced  embraced  all  the  terms  of 
such  previous  parol  contract,  submitted  to  the  jury;  and 
it  was  error  in  the  Court  to  withdraw  this  question  of 
fact  from  the  jury,   and  to   decide  it  itself. 

Intimately  connected  with  this  ruling  of  the  Court, 
was  the  further  instruction  given:  ^Hhat  parol  testimo* 
ny  could  not  be  looked  to,  to  show  that  the  boat  was 
hired  for  a  particular  purpose,  or  that  it  was  not  to 
be  used  for  a  particular  purpose/' 

|Fhi8  ruling  also,  we  think,  was  erroneous.  The  rule 
is  unquestioned,  that  parol  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  written  instru- 
ment: 1  Green.  Ev.,  sec.  275.  But  it  is  equally  well 
settled,  that  the  rule  does  not  apply  ^Mn  cases  where 
the  original  contract  was  verbal  and  entire,  and  a  part 
only  of  it  was  reduced  to  writing."  lb.,  sec.  284,  a; 
2  Pars,  on  Cent.,  (5th  ed.,)  page  553,  note.  The 
written  memorandum  in  this  case,  so  far  as  it  includes 
a  contract,  is  merely  an  agreement  to  pay  for  the 
hire  of  the  barge  at  a  certain  rate,  until  she  should 
be  returned  to  the  plaintiffs.  And  parol  evidence  of 
the  circumstances  under  which,  and  the  purpose  for 
which  it  was  hired,  and  of  the  terms  of  the  previous 
verbal  contract  as  to  the  length  of  time  during  which 
it  might  be  retained  and  employed,  does  not  contradict 
or  vary  the  terms  of  the  written  instrument. 

In  Jeffery  vs.  Walton,  1  Stark,  267,  in  an '  action 
for  not  taking  proper  care  of  a  horse  hired  by  the  de- 
fendant of  the  plaintiff,  the  following  memorandum  was 
made   at    the    time    of  hiring:      ^^Six     weeks    at     two 
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guineas — Wm.  Walton,  Jr."  Said  Lord  Ellenborough 
in  that  case:  ^^Tho  written  agreement  merely  regulates 
the  time  of  hiring  and  the  rate  of  payment,  and  I 
shall  not  allow  any  eyidence  to  be  given  by  the  plain- 
tiff in  contradiction  of  these  terms ;  but  I  am  of  opin* 
ion  that  it  is  competent  to  the  plaintiff  to  give  in  evi* 
dence,  suppletory  matter  as  'a  part  of  the  agreement." 
See  also,  decisions  of  this  Court  in  Leinan  vs.  Smart, 
11   Hum.,   308;  Dick  vs.   Martin,  7  Ham.,  268. 

But  we  think  that  the  Circuit  Judge  also  eri'ed  in 
his  construction  of  the  writing  in  question,  even  if  we 
were  compelled  to  consider  it  as  the  only  evidence  of 
a  contract  in  the  case.  He  instructed  the  jury,  in 
substance,  that,  under  it  the  defendant  had  it  at  his 
option,  to  say  when  the  contract  was  at  an  end,  and 
might  continue  to  use  the  barge  so  long  as  he  paid 
the  stipulated  hire;  and  that  the  contract  for  the  hire 
would  not  be  terminated  until  the  defendant  so  elected. 

In  cases  of  bailment,  where  the  contract  is  indefi- 
nite as  to  the  time  of  its  continuance,  the  bailee  has 
not  the  arbitrary  and  exclusive  right  to  determine  at 
what  time  it  shall  terminate.  If  the  bailment  is  for 
an  explicitly  declared  purpose,  it  terminates  whenever 
that  purpose  is  accomplished.  If  the  time  be  not 
fixed  by  agreement,  or  by  the  nature  of  the  object  to 
be  accomplished,  then  the  bailee  must  return  the  prop- 
erty whenever  called  upon,  after  a  reasonable  time;  and 
what  time  is  reasonable  must  be  determined  by  the  cir- 
cnmstances  of  each  particular  case:  2  Pars,  on  Cont., 
128,  129.      And  therefore,  to  recur  again  to  a  question 

already  discussed,    if  the    written  contract  does  not    in 
86 
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it8  terms,  specify  the  time  of  its  continnance,  parol  evi- 
dence becomes  necessary  in  order  to  enable  the  jury  to 
determine  what  length  of  time  is  reasonable  under  the 
circumstances. 

Still  another  objection  may  be  urged  against  the 
charge  of  the  Circuit  Judge  in  this  case.  The  jury 
were  instructed,  in  substance,  that  the  fact  that  the 
plaintiffs  had  written  letters  to  the  defendant,  demand- 
ing the  boat,  after  the  commission  of  the  act  claimed 
by  the  plaintiffs  as  a  conversion,  was  a  waiver  of  the 
conversion. 

We  are  not  aware  of  the  existence  of  such  a  doc- 
trine. If  the  owner,  with  knowledge  of  the  facts  con- 
stituting the  conversion,  again  take  possession  of  the 
property  converted,  as  owner,  this  will  be  evidence  of 
a  waiver  of  the  conversion:  Traynor  vs.  Johnson,  1 
Head,  51.  But,  we  know  of  no  case  where  it  is  held 
that  a  demand  on  the  part  of  the  owner,  for  the  re- 
turn of  his  property,  or  any  other  effort  made  by  him 
for  its  recovery,  would  be  of  itself,  a  waiver  of  a  pre- 
vious conversion.  The  law  attaches  no  such  penalty 
to  attempts  by  the  owner  of  wrongfully  appropriated 
property,  to  recover  its  possession.  Demand  must  be 
made  in  a  large  class  of  cases,  before  an  action  can 
be  maintained  for  conversion.  Still,  the  demand  and 
refusal  do  not,  in  themselves,  constitute  the  conversion, 
but  are  only  the  evidence  of  it:  2  'Green.  Ev.,  sec. 
644;  1  Gh.  Pld.,  168.  And  it  cannot  be  held  that 
the  demand  which  the  law  requires  to  be  made  before 
suit,  should,  of  itself,  operate  to  bar  the  right  of  action. 
If  the  defendant,  without  the  consent    of  the  plaintiffs, 
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and  in  violation  of  his  contract,  detained  tbe  barge, 
and  employed  it  in  a  different  place,  and  for  a  totally 
different  purpose  from  that  contemplated  by  the  con- 
tract, the  jury  would  have  been  authorized  to  find  him 
guilty  of  a  conyersion,  independently  of  the  evidence 
furnished  by  repeated  demand  for  its  return,  and  the 
defendants'  refusal  to  return  it:  2  Green.  Ev.,  sec. 
642.     See  the  cases  in    Tennessee,   collected  in  1    Heis- 

kell's  Dig.,  237.  And  we  think  such  conversion  would 
not  be  waived  by  a  subsequent  demand  of  the  prop- 
erty. 

The  judgment  of  the  Circuit  Court  must  be  reversed; 
and  the  cause  remanded  for  a  new  trial. 


Phcenix  Insurance  Company  vs.  D.  S.  Munday. 

1.  Iksuraitoe.     What  will  avoid  a  Policy  after  loss.    Evidence.     If  the  as- 

sured is  guilty  of  willful  and  intentional  fraud,  or  of  corruptly  swear- 
ing to  a  statement  known  to  him  to  be  false,  in  regard  to  a  material 
matter,  either  in  the  application  for  insurance,  or  in  the  preliminary 
proofs  required  by  the  conditions  of  the  policy  after  a  loss,  he 
will  forfeit  his  right  to  a  recovery  against  the  company.  But  such 
fraud  or  false  swearing  must  be  proved  affirmatively  by  the  insurer. 

2.  Sauk.     The  fraud  or  false  swearing.    The  fraud  or  false  swearing  which 

would  cause  a  forfeiture,  must  be  actual  and  intentional.  An  over- 
estimate of  the  amount  of  loss  sustained,  made  honestly  and '  in 
good  faith,  is  neither  fraud  nor  false  swearing,  within  the  meaning 
of  the  policy. 
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8.  Etibbkcx.    Action  of  debt  mid  plea  ^f  nil  debit«    proof  of  an  attemp 
ted  fraud  or  false  swearing  to  his  loss  by  the  assured,  may  be  given 
in  evidence  in  an  action  of  debt  under  a  plea  of  iit^  dtibiU 


FROM   DAVIDSON. 


This   case   was  submitted  to   a  jury    at  the   Septem- 
ber  Term,   1867,    who   returned    a  verdict  in    favor    of 
Mundaj,  and  on  which  there  was  judgment,  and  an    ap- 
peal by  the    defendants    below,    to  this   Court.      Judge 
John  Alex.  Campbell,    presiding,    by  interchange    with 
Judge  M.  M.  Brien. 

H.  H.  Harrison,  John  L.  Spurlock  and  Edwin  H 
East,  for  plaintiffs  in  error. 

A.  L.  Demoss  and  John  C.  Oaut,  for  defendant  in 
error. 

George  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  debt,  brought  by  D.  S.  Mun- 
day,  in  the  Circuit  Court  of  Davidson  County,  to  re- 
cover the  amount  of  a  losif  sustained  by  the  plaintiff 
below,  under  a  policy  of  insurance  issued  by  the  de- 
fendant, upon  a  stock  of  goods  in  a  store  in  Nashville. 
The  plea  filed  was  ntZ  dehib. 

The  jury,  ,upon  the  trial  of  the  cause,  returned  a 
verdict  in  favor  of  the  plaintiff  below,  for  the  sum  of 
$12,043,  and  interest  thereon;  upon  which  verdict,  judg- 
ment was  rendered;  and  the  defendant  below  was  grant- 
ed an  appeal  in  error,  to  this  Court. 
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The  policy  of  insurance,  which  is  set  out  in  the  bill 
of  exceptions,  is  in  the  usual  form,  and  contains  the 
following  stipulations:  ^^If  the  insured  shall  make  any 
attempt  to  defraud  the  company,  then  and  in  every  such 
case,  the  policy  shall  be  null  and  void."  The  tenth 
clause  of  the  conditions  of  insurance  indorsed  upon  the 
policy  and  forming  piart  of  the  contract,  provides,  with 
great  minuteness  and  detail,  that  the  assured  shall,  in 
case  of  loss,  forthwith  give  notice  to  the  company;  de- 
liver as  particular  an  account  of  the  loss  and  damage 
as  the  nature  of  the  case  will  admit,  signed,  and  veri- 
fied by  his  oath  or  affirmation,  and  showing  the  owner- 
ship, and  the  whole  cash  value  of  the  subject  insured, 
and  showing  many  other  particulars  concerning  the  pro- 
perty and  the  loss;  that  the  assured  shall  also  produce 
a  certificate  from  a  magistrate,  notary  public  or  com- 
missioner of  deeds,  showing  that  he  is  acquainted  with 
the  circumstances,  and  verily  believes  that  the  assured 
has,  by  misfortune  and  without  fraud  or  evil  practice, 
sustained  loss  and  damage  to  such  amount  as  the  officer 
shall  certify;  that  the  assured  shall,  if  required,  sub- 
mit to  an  examination  under  oath,  by  the  agent  or  at- 
torney of  the  company,  touching  his  knowledge  of  any- 
thing relating  to  such  loss  or  damage;  and  shall,  if 
required,  produce  his  books  and  vouchers  for  the  inspec- 
tion of  the  agents  of  the  company.  After  the  above 
and  other  detailed  provisions,  the  clause  in  question 
proceeds  as  follows:  ^^And  until  such  proof,  declarations 
and  certificates  are  produced,  and  such  appraisal  and  ex- 
amination of  property  permitted  by  the  claimant,  the 
loss  shall  not  be   payable.      All   frauds,  or    attempts  at 
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fraud,  bj  false  Bwearing  or  otherwise,  shall  cause  a 
forfeiture  of  all  claim  on  this  company  under  this  policy." 

Notice  was  given  to  the  agent  of  the  company,  of 
the  occurrence  of  the  loss,  but  the  proof  in  the  record 
is  somewhat  defective  as  to  whether  there  was  a  full 
compliance  on  the  part  of  Munday,  with  the  conditions 
of  the  policy  as  to  making  and  producing  preliminary 
proof  of  loss;  and  the  evidence  is  conflicting  as  to 
whether  a  full  compliance  with  said  conditions  was  ex- 
pressly waived  by  the  agent   of  the   company. 

Soon  after  the  occurrence  of  the  fire,  the  plaintiff, 
Munday,  presented  to  the  agent  of  the  company,  a  de- 
tailed statement  of  the  items  of  the  goods  claimed  by 
him  to  have  been  destroyed,  amounting  in  value,  accord- 
ing to  the  statement,  to  $15,989.18,  and  stating  further: 
'^That  there  was  several  thousand  dollars'  worth  of  goods 
burned  by  the  fire,  besides  the  above  mentioned  goods, 
the  particular  description  of  which  I  cannot  now  give," 
etc.      This  statement  was   sworn  to  by  Munday. 

Much  conflicting  evidence  was  introduced  upon  the 
trial,  as  to  the  value  of  the  goods  destroyed,  and  as 
to  circumstances  tending  to  show  that  the  claim  and 
sworn  statement  of  the  plaintiff  that  he  had  sustained  a 
loss  of  $15,989.18,  and  over,  was   false  and   fraudulent. 

The  Circuit  Judge  instructed  the  jury,  amongst  other 
things,  as  follows:  ^^If  the  plaintiff  has  been  damaged 
by  fire,  give  him  the  amount  of  his  loss  and  no  more. 
He  is  entitled  to  recover  his  losses  under  the  policy, 
but  no  more  than  he  actually  lost,  and  no  less.  *  * 
If,  however,  you  are  satisfied  from  the  evidence,  that 
the    plaintiff    attempted    a    fraud  on  the    defendant,    by 
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making  out  and  presenting  a  false  and  fraudulent  ac- 
count against  the  defendant,  you  will  look  to  his  claims 
with  caution  and  great  suspicion,  and  be  careful  to 
not  give  him  more  than  he  lost/' 

The  defendant's  counsel  requested  the  Court  to  in- 
struct the  jury  as  follows:  ^'If  the  insured  shall  have 
made  any  attempt  to  defraud  the  company,  then  his 
policy  was  rendered  null  and  void;  and  that  all  fraud, 
or  attempt  at  fraud,  by  false  swearing  or  otherwise, 
would  cause  a  forfeiture  of  all  claim  on  the  defendant 
under  the  policy."     Which  instruction   was   refused. 

We  think  that  the  Circuit  Judge  erred  in  assuming 
in  his  instructions  to  the  jury,  as  he  did  do,  that  the 
only  matter  left  for  their  determination,  was  the  ques- 
tion of  the  amount  of  loss.  The  production  by  the 
assured  of  the  preliminary  proofs  required  by  the  con- 
ditions of  the  policy,  was  a  condition  precedent  to  his 
right  of  action:  Phil,  on  Ins.,  sees.  1807,  et  seq,;  Ang. 
on  Ins.,  sees.  225-9;  Pars.  Merc.  Law,  585.  This 
condition  might  have  been  waived  by  the  insurer  ex- 
pressly or  impliedly:  Ang.  on  Ins.,  sees.  229,  242-8; 
Pars.  Merc.  Law,  536;  2  Phil,  on  Ins.,  sec.  1803,  et  seq. 
But  as  the  proof  in  this  case  was  conflicting  as  to 
whether  there  had  been  a  waiver  of  the  condition  or 
not,  the  question  should  have  been  left  to  the  jury. 
We  do  not  intend  by  any  thing  here  said,  to  decide 
that  accident,  or  circumstances  beyond  the  control  of 
the  assured,  would  or  would  not  excuse  performance 
of  such  conditions,  as  nothing  in  this  record  involves 
that  question. 

Did  the  Circuit  Court  err  in  its    instructions  to  the 
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jury  in  regard  to  the  effect  of  a  fraud,  or  attempted 
fraud,  on  the  part  of  the  plaintiff?  The  condition  in 
the  policy  in  this  case,  that  fraud,  or  attempted  fraud, 
or  false  swearing  on  the  part  of  the  assured,  should 
cause  a  forfeiture  of  the  insuraiice,  is  one  similar  to 
those  that  have  long  been  common  in  fire  policies,  and 
we  think  cannot  now  be  held  to  be  in  itself,  invalid  or 
contrary  to  public  policy:  1  Phil,  on  Ins.,  sees.  63, 
888;  Ang.  on  Ins.,  sees.  224,  367;  Pars.  Merc.  Law, 
539.  Such  conditions  have  frequently  been  before  the 
Courts,  and  we  know  of  no  case  which  holds  them 
open  to    objection. 

The  fraud  or  false  swearing  which  would  cause  a 
forfeiture  under  this  stipulation,  must  undoubtedly  be 
actual  and  intentional.  An  oyer-estimate  of  the  amount 
of  loss  sustained,  made  honestly  and  in  good  faith,  is 
neither  fraud  nor  false  swearing,  within  the  meaning  of 
the  policy:  1  Phil,  on  Ins.,  sec.  888;  Moore  vs.  Pro- 
tection Ins.  Co.,  29  Maine,  97;  Marchesseau  vs.  Mer- 
chants Ins.  Co.,  1  Robinson's  La.  B.,  438:  Levy  vs. 
Baillie,  7  Bing.,  349;  Marion  vs.  Great  Republic  Ins* 
Co.,  35  Mo.,  148;  Pars.  Merc.  Law,  539;  Wall  vs. 
Howard  Ins.  Co.,  51  Maine,  32.  But  where  the  proof, 
under  a  policy  like  that  set  out  in  this  record,  shows 
to  the  satisfaction  of  the  jury  that  the  assured  has 
been  guilty  of  willful  and  intentional  fraud,  or  of  cor- 
ruptly swearing  to  a  statement  known  to  him  to  be 
false,  in  regard  to  a  material  matter,  either  in  the  ap- 
plication for  insurance,  or  in  the  preliminary  proofs 
required  by  the  conditions  of  the  policy,  we  think  he 
must  be  held  to  have  forfeited   his  right  to  a  recovery 
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against  the  company.  Such  fraud  or  false  swearing 
must,  of  course,  be  affirmatively  proved  by  the  insurer* 

It  is  insisted  for  the  defendant  in.  error,  that  fraud 
on  the  part  of  the  assured,  in  the  production  of  his 
account  and  proof  of  loss,  was  matter  occurring  after 
the  liability  of  the  insurer  had  become  fixed,  and  there- 
fore could  work  no  injury,  and  could  not  afiect  the 
contract  or  right  of  action;  that  fraud  which  is  inoper^ 
ative  and  productive  of  no  injury,  cannot  be  made  a 
ground  of  relief  or  of  forfeiture:  (2  Pars,  on  Con.,  268.) 
We  do  not  dispute  the  general  doctrine  on  this  point, 
but  it  has  no  application  to  a  case  depending  upon  the 
express  stipulations  of  the  parties,  by  which  fraud,  sub- 
sequent to  the  contract,  is  explicitly  declared  to  be  a 
ground  of  forfeiture;  and  in  this  view,  it  is  immaterial 
whether  the  insurer's  liability  can  be  considered  as  fixed 
before  all  the  conditions  of  the  policy  are  faithfully 
and  fully  complied  with,   or  not. 

The  contract  in  this  case,  places  actual  fraud  and 
attempted  fraud,  upon  the  same  footing,  and  makes  both 
alike,  a  ground  of  forfeiture ;  and  we  know  of  no  reason 
why  this  may  not  be  done.  Actual  fraud  in  effecting 
the  insurance,  would  avoid  the  contract  without  any  ex- 
press stipulations  to  that  effect,  and  such  a  stipulation 
as  is  contained  in  the  indorsed  conditions  of  this  policy, 
like  those  discussed  in  all  the  cases  above  cited,  could 
have  no  operation  except  as  applied  to  facts  arising 
after  the  making  of  the  contract:  Ferris  vs.  N.  A.  Fire 
Ins.  Co.,  1  Hill,  71. 

It  is  claimed,  however,  by  counsel  for  defendant  in 
error,  that  the  errors  last  mentioned  are  immaterial,  for 
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the  reason  that  the  Insiirance  Company,  having  filed  no 
special  plea  setting  forth  the  fact  that  the  plain- 
tiff had  been  guilty  of  fraud  or  false  swearing,  cannot 
give  such  matter  in  evidence  under  the  plea  of  nil  debit. 
The  action  is  debt,  and  in  that  form  of  action  the  de- 
fendant may,  under  the  plea  of  nU  debit,  give  in  evi- 
dence the  matters  constituting  defense,  relied  upon  in 
this  case:     1  Chit.  PL,  481;    2  Green.  Ev.,  sec.  280. 

The   judgment    must    be    reversed,    and  a  new    trial 
granted. 


Mayor  and  City  Council   op   Nashvillb   v%.    Thomas 

Althrop. 

1.  MiTKiciPAL  Corporation.     Power  to  tax  privUege$,    Taxes  must  6< 

equal.  Partial  legUlation,  The  authority  conferred  upon  the  munic- 
ipal authorities  of  Nashville,  to  tax  privileges,  does  not  enable  them 
to  create  a  priyilege  for  the  purpose  of  taxing  it;  or  to  discriminate 
between  persons  exercising  the  same  privilege,  by  imposing  a  tax 
upon  one  class  at  a  higher  rate  in  a  different  mode,  or  upon  any  other 
principles  than  are  applied  to  the  exercise  of  the  same  privilege  by 
others.  Their  power  to  tax  privileges  goes  no  further  than  the  dele- 
gation in  their  charter;  and  any  attempt  to  impose  other  or  heavier 
burdens  upon  a  portion  of  those  exercising  the  same  privilege  than 
are  imposed  upon  others,  would  be  void,  as  being  beyond  their  grant- 
ed power,  and  as  an  exercise  of  partial  legislation. 

2.  Sams.     Same,  Taxes  imposed  on  non-rewlents  cannot  exceed  those  assesHd 

on  resident  Merchants  or  Manufacturers.  The  municipal  authorities  of 
the  City  of  Nashville  have  no  power  under  their  charter  to  discrimi- 
nate in  taxing  privileges  between  merchants  and  manufacturers  and 
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other  dealers  residing  without  the  limits  of  the  city  and  members 
of  the  same  class  residing  in  the  city.  Such  discrimination  or  spec- 
ial taxation  of  one  class  of  persons  would  be  beyond  the  authority 
of  either  the  State  or  municipal  legislation. 
8.  Sams.  Same,  Mode  of  taxation  on  Privileges,  Under  our  constitu- 
tional and  legislative  provisionSi  the  municipal  authorities  of  Nash- 
ville may  impose  a  reasonable  tax  upon  mercantile  privileges 
within  the  corporate  limits,  and  such  tax  need  not  be  imposed  in  the 
precise  mode  adopted  by  the  Legislature,  in  regard  to  State  taxation. 


FROM   DAVIDSON. 


This  case  originated  before  the  Recorder  of  the  City 
of  Nashville,  who  rendered  a  judgment  against  Althrop, 
who  appealed  to  the  Circuit  Court.  At  the  Septem- 
ber Term,  1867,  it  was  submitted  to  the  Court  upon 
an  agreed  state  of  facts.  The  Court  dismissed  the 
case,  and  the  Mayor  and  City  Council  appealed.  Judge 
M.   M.   Brien,   presiding. 

John  Lelltett  and  D.  W.  Peabodt,  for  plaintiff  in 
error. 

B.  MoPhail  Smith,  for  defendant  in  error. 

George  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  by  the  plaintiff  from  the  judg- 
ment of  the  Circuit  Court  of  Davidson  County,  dismiss- 
ing a  proceeding  taken  against  the  defendant  Althrop, 
for  an  alleged  violation  of  an  ordinance  of  the  City 
of  Nashville.     The   ordinance  in  question  is  as  follows: 
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"Section  I.  Be  it  enacted  by  the  City  Council  of 
Nashville:  That  the  business  of  selling  goods  by  sam- 
ple in  this  city  shall  be  considered  a  separate  avoca- 
tion; and  any  person  pursuing  the  same,  shall  first  ob- 
tain from  the  City  Recorder,  a  license,  for  which  he 
shall  pay  the  sum  of  three  hundred  dollars  per  annum, 
and  usual  fees;  and  said  dealer  shall,  in  addition,  give 
bond  in  the  sum  of  five  thousand  dollars,  with  two  se- 
curities  resident  in  the  County  of  Davidson,  that  he 
will,  at  the  end  of  each  month,  or  less,  render  a  sworn 
statement  of  the  amount  of  his  sales  within  the  city 
during  said  month;  and  for  the  payment  to  the  Re- 
corder  for  the  use  of  the  city,  of  a  tax  of  one  per 
cent,   upon  all  such  sales. 

"Sbc.  2.  That  all  merchants  of  other  cities^  and  their 
agents,  and  all  other  non-residents  of  the  city,  whether 
manufacturers,  merchants,  or  other  dealers,  who  may 
offer  goods  for  sale  in  this  city,  whether  it  be  by 
sample  or  representation,  or  the  taking  of  orders  for 
goods  to  be  shipped  or  hauled  to  this  city,  shall  be 
required  to  take  out  license,  and  give  bond  as  provided 
for  in  the  first  section  of  this  Act:  Provided^  That 
this  Act  shall  not  be  so  construed  as  to  interfere  with, 
or  impose  any  additional  tax  upon  the  sale  of  agricul- 
tural products  by  farmers  and  marketers,  or  any  ad- 
ditional tax   or  disability   upon   merchants    of    this   city. 

"Sec.  8.  That  any  parties  violating  any  of  the  pro- 
visions  of  this  Act,  shall,  upon  conviction,  be  subject 
to  a  fine  of  fifty  dollars  for  each  offense;  and  that  all 
laws  and  parts  of  laws  conflicting  with  this  Act,  are 
hereby  repealed." 
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The  defendant  Althrop  was  arrested  for  a  violation 
of  the  above  ordinance ;  and  on  trial  before  the  Re- 
corder of  Nashville  was  fined  fifty  dollars,  and  the 
costs  in  each  of  two  separate  cases.  From  these  judg- 
ments he  appealed  to  the  Circuit  Court  of  Davidson 
County,  where  the  causes  were  submitted  to  the  Court 
upon  an  agreed  statement  of  facts,  of  which  the  fol- 
lowing is  a  copy: 

**  Defendant  is  the  agent  of  a  New  York  firm,  deal- 
ers in  varnish,  etc.  He  came  to  Nashville  about  the 
time  of  his  arrest — a  day  or  so  before— with  samples  of 
varnish  and  a  list  of  prices.  His  errand  here  was  to 
exhibit  his  samples  to  parties,  and  to  procure  from 
them  orders  for  varnish,  etc.  He  did  so  exhibit  his 
samples  and  lists  of  prices  and  did  procure  orders  in 
two  cases,  from  Nashville  parties,  for  the  articles  in 
which  his  firm  dealt.  It  is  also  admitted  that  the  de- 
fendant had  no  license." 

Upon  this  state  of  facts  the  Circuit  Court  dismissed 
the  cause  and  discharged  the  defendant;  and  from  this 
judgment,  the  Mayor  and  City  Council  appealed  to  this 
Court. 

Various  objections  are  urged  to  this  proceeding 
against  the  defendant;  but  we  shall  confine  our  discus- 
sion and  decision  to  the  question  as  to  the  validity 
of  the  above  ordinance,  under  our  Constitution,  and  the 
power  and  authority  granted  to  the  Common  Council  of 
the  City  of  Nashville. 

The  Constitution  of  this  State  provides.  Art.  2,  sec. 
28:  ^^No  one  species  of  property  from  which  a  tax 
may  be  collected  shall  be  taxed   higher  than  any  other 
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speoies  of  property  of  equal  value.  But  the  Legisla- 
ture shall  have  power  to  tax  merchants,  peddlers  and 
privileges  in  suoh  manner  as  they  may,  from  time  to 
time,  direct." 

^^Seo.  29.  The  General  Assembly  shall  have  power  to 
authorize  the  several  counties  and  incorporated  towns 
in  this  State,  to  impose  taxes  for  county  and  corpora- 
tion purposes,  respectively,  in  such  manner  as  shall  be 
prescribed  by  law;  and  all  property  shall  be  taxed  ac- 
cording to  its  value,  upon  the  principles  established  in 
regard  to  State  taxation." 

The  charter  of  the  City  of  Nashville  authorizes  the 
municipal  authorities  to  ^^icense,  tax,  and  regulate 
autioneers,  grocers,  merchants,  retailers,  taverns,  brokers, 
hawkers,  peddlers,  etc,"  and  ^^to  levy  and  collect  taxes 
upon   all  privileges,  taxable  by  law  for  State  purposes." 

Under  these  constitutional  and  legislative  provisions, 
there  can  be  no  doubt  as  to  the  right  of  the  munici- 
pal authorities  of  the  City  of  Nashville,  to  impose  a 
reasonable  tax  upon  the  mercantile  privilege  within  the 
corporate  limits.  And  such  tax  need  not  be  imposed 
in  the  precise  mode  adopted  by  the  Legislature  in  re- 
gard to  State  taxation:  Adams  v%.  Mayor  and  Alder- 
men of  Somerville,  2  Head,  863;  Mayor  and  Alderman 
of  Columbia  v%.  Beasley,   1   Hum.,   282. 

But  the  authority  conferred  upon  the  municipal  au- 
thorities of  Nashville  cannot  enable  them  to  create  a 
privilege  for  the  purpose  of  taxing  it;  or  to  discrimi- 
nate betweeu  persons  exercising  the  same  privilege,  by 
imposing  a  tax  upon  one  class,  at  a  higher  rate  in  a 
different   mode,   or   upon  other    principles,  than  are    ap- 
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plied  to  the  exercise  of  the  same  privilege  by  others. 
Their  power  to  tax  privileges  goes  no  farther  than  the 
delegation  in  their  charter;  and  any  attempt  to  impose 
other  or  heavier  burdens  npon  a  portion  of  those  ex- 
ercising the  same  privilege  than  are  imposed  npon  the 
others,  would  be  void,  as  being  beyond  their  granted 
powers,   and  as  an  exercise   of  partial  legislation. 

The  defendant  in  this  case,  upon  the  agreed  facts,  is 
liable  to  taxation,  if  at  all,  as  a  '^  merchant,"  and  upon 
the  exercise  of  the  mercantile  privilege;  and  we  are 
compelled  to  hold,  that  any  attempt  on  the  part  of  the 
plaintiff  corporation  to  discriminate  between  diiferent 
classes  of  merchants  in  the  mode  or  rate  of  taxation, 
is  beyond  the  delegated  corporate  powers,  and  void. 
He  can  be  held  liable  to  taxation  as  a  merchant,  under 
the  general  laws  of  the  State,  or  of  the  municipality,  in 
the  same  manner  and  to  the  same  extent  as  all  other 
merchants  exercising  their  privileges  within  the  corpo- 
rate limits;  but  not  otherwise,  or  farther  than  they. 
^^A  statute  would  not  be  constitutional  which  should 
proscribe  a  class  or  a  party,  for  opinion's  sake,  or 
which  should  select  particular  individuals  from  a  class 
or  locality,  and  subject  them  to  peculiar  rules,  or  im- 
pose upon  them  special  obligations  or  burdens,  from 
which  others  in  the  same  locality  or  class,  are  exempt." 
Cooley's  Const.  Lim.,  390.  We  think,  for  these  reasons, 
that  the  municipal  ordinance  in  question,  inasmuch  as 
it  attempts  to  create  a  discrimination  in  the  matter  of 
taxation  between  merchants  selling  by  sample,  and  those 
doing  business  in  a  different  manner,  is  without  au- 
thority, and  void. 
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The  above  remarks  apply  to  the  whole  of  the  man- 
datory portion  of  the  ordinance.  But  the  second  sec- 
tion of  the  ordinance  is  open  to  a  farther  objection, 
more  obvions  and  insurmountable,  if  possible,  than  the 
one  above  mentioned.  This  section  discriminates  be- 
tween merchants,  manufacturers,  and  other  dealers,  re- 
siding without  the  limits  of  Nashville,  and  members  of 
the  same  classes  residing  in  the  city;  and  assumes  to 
lay  down  a  special  rate  of  taxation  for  the  former 
class.  This  certainly  cannot  be  done,  and  would  be 
equally  beyond  the  authority  of  either  the  State  or  the 
municipal  legislature.  This  point  has  been  often  ad- 
judged in  this  State  and  elsewhere,  and  extended  dis- 
cussion would  be  superflous  now.  The  question  is  fully 
and  ably  treated  in  Budd  va.  The  State,  3  Hum.,  488; 
Wally's  Heirs  vs.  Kennedy,  2  Yer.,  554;  Officer  vs. 
Young,  6  Yer.,  820;  Jones  vs.  l^erry,  10  Yer.,  59, 
and  other  cases  there  cited.  It  would  be  difficult  to 
point  out  or  suggest  a  more  objectionable  instance  of 
partial  legislation  than  is  exhibited  by  the  ordinance  in 
question. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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W.    W.   Woodfolk  vs.  Jambs  Whitworth,   Ex'r. 

1.  AuziLiABY  Attachment.    Statement  neeeuarff  in  the  writ  and  affida- 

ifit.  Void  wiihout  them.  An  auxiliary  writ  of  attaohment  is  void 
unless  it  is  stated  in  the  affidavit  and  alleged  in  the  attachment, 
that  a  suit  has  heen  commenced  hy  the  plaintiff  against  the  defen- 
dant ;  the  nature  thereof,  the  tribunal  in  which  it  is  depending,  the 
amount  of  damages  laid  in  the  action,  and  that  the  cause  of  action 
stated  is  just. 

2.  Attachmsnt  Suit.  Appearanee  of  defendant  in.   When  the  proceedings 

are  irregular  and  void.  The  appearance  by  the  defendant  in  an  at- 
taohment suit,  and  pleading  to  the  merits  of  the  principal  action 
when  the  -proceedings  are  irregular  and  voidable,  would  be  a  waiver 
of  his  rights  to  question  the  validity  of  the  affidavit  or  writ.  But  a 
void  proceeding  is  an  absolute  and  complete  nullity,  and  cannot  be 
waived  by  the  subsequent  acts  of  either  party. 

3.  Samk.     Same,    A  garnishment^  when  a  nulUiy,    A  garnishment  based 

upon  a  writ  of  attachment  and  is  part  of  the  poroceedings  in  the  at- 
tachment, must  stand'  or  fall  with  it.  If  the  attachment  be  void, 
no  valid  judgment  can  be  rendered  against  the  guarnishee;  the  entire 
proceedings  as  to  him  would  be  a  nulity. 
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This  cause  was  tried  at  the  September  Term,  1867, 
of  the  Circuit  Court,  when  there  was  a  judgment  against 
Woodfolk,  and  J.  W.  Allen,  the  garnishee.  Woodfolk 
filed  a  transcript  of  the  record  in  this  Court,  for  writ 
of  error.  Allen  took  no  appeal  or  writ  of  error.  Judge 
M.    M.    Bribn,  presiding. 

Campbell,  MoEwen  and  Marshall,  and  Guild  & 
Smith,    for   plaintiff   in    error. 

86 
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W.  F.    CooPSBy  for  defendant    in    error. 

Geobgb  AsdbswSj  J.J  delivered  the  opinion  of  the 
Court. 

This  was  an  action  npon  a  bill  single,  brought  by 
Whitworth,  as  executor,  in  the  Circuit  Court  of  David- 
son County,  against  Woodfolk,  the  present  plaintiff  in 
error. 

The  action  was  commenced  by  summons,  which  was 
personally  served  upon  Woodfolk,  the  defendant  below, 
who,  upon  the  filing  of  the  declaration,  appeared  by 
attorney  and  filed  pleas  of  the  general  issue,*  and  of 
payment. 

The  plaintiff  also,  at  the  time  of  issuing  the  summons, 
filed  an  affidavit,  and  procured  a  writ  of  ancillary  at- 
tachment.. There  was  an  irregularity  in  the  dat«  of 
the  affidavit  and  in  the  test  of  the  attachment,  but 
we  do  not  think  this  material.  The  only  recital  or 
statement  of  facts  in  the  plaintiffs  affidavit,  was,  ^Hhat 
W.  W.  Woodfolk  is  justly  indebted  to  him  in  the 
sum  of  five  thousand  dollars,  and  interest,  by  note  due, 
and  that  the  said  W.  W.  Woodfolk,  is  about  fraudu- 
lently to   dispose  of  his  property." 

The  writ  of  attachment  was  in  the  form  prescribed 
in  the  Code,  sec.  8474,  except  that  it  contained  the 
following  recital:  ^^Ancillary  to  a  suit  at  law  this 
day  commenced." 

Upon  this  writ  of  attachment,  the  Sheriff  returned, 
that  he  had  levied   the   same  upon   889    shares    of  the 
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stock  of  the  Union  Bank,   as  the  property    of   the    de« 
fendant. 

Two  dajB  after  the  issuance  of  the  writ  of  attach- 
ment, a  notice  in  garnishment  was  issued  by  the  Clerk 
of  the  Circuit  Court  of  Davidson  County,  directed  to, 
and  served  upon,  J.  W.  Allen,  Trustee  of  the  Union 
Bank,  commanding  him  to  appear  at  the  next  term  of 
said  Circuit  Court,  and  disclose  what  he  was  indebted 
to  the  defendant  Woodfolk,  and  what  effects  of  said 
defendant  he  had  in  his  hands*  At  the  return  term, 
said  Allen  filed  his  answer  to  the  garnishee  notice, 
stating  that  there  was  standing  on  the  books  of  the 
said  Union  Bank,  to  the  credit  of  the  defendant,  three 
hundred  and  eighty  nine  shares  of  the  stock  of  said 
Bank;  and  that  there  was  also  due  and  payable  to 
the  said  defendant  fifteen  hundred  and  fifty-six  dollars 
dividends. 

At  the  September  Term,  1867,  the  principal  cause 
was  tried  by  a  jury  in  said  Circuit  Court,  and  a  judg- 
ment rendered  in  favor  of  the  plaintiff  for  9^)426.19, 
and  costs;  and  on  the  next  day,  an  order  was  made, 
which,  after  reciting  the  notice  in  garnishment  issued 
to  Allen,  and  the  statements  in  his  answer  thereto, 
proceeded  as  follows:  ^^It  is  therefore,  considered  by 
the  Court,  that  the  plaintiff  have  judgment  against  the 
said  Jos.  W«  Allen,  Trustee  for  the  Union  Bank  of 
Tennessee,  for  said  fifteen  hundred  and  fifty-six  dol- 
lars, and  an  order  of  sale  against  the  defendant  to  sell 
said  Bank  stock  attached  in  this  cause,  and  all  other 
needed  process." 

The    defendant,    Woodfolk,  has   filed   a  transcript  of 
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the  record  in  this  Court,  for  error.  The  garnishee, 
Allen    has  taken  no  appeal  or  writ  of  error. 

It  is  claimed  hy  the  connsel  for  Woodfolk,  plaintiff 
in  error,  that  the  notice  to  the  garnishee,  Allen,  was 
void,  for  the  reason  that  it  was  signed  and  issued 
by  the  Clerk  of  the  Court,  instead  of  by  the  Sheriff; 
but  we  think  that  the  a|)pearance  and  answer  of  the 
garnishee  waived  this  defect,  if  it  be  one. 

But  it  is  insisted,  also,  that  the  attachment  issued 
in  this  case,  was  void,  because  neither  the  writ  nor  the 
affidavit  upon  which  it  issued,  contain  a  sufficient  refer- 
ence to,  and  description  of,  the  principal  suit,  in  aid 
of  which  the  writ  issued;  and  this  objection  we  are 
compelled  to  sustain* 

The  doctrine  has  been  distinctly  laid  down  by  this 
Court,  in  a  series  of  cases,  commencing  with  Thompson 
vs.  Carper,  11  Hum.,  542,  that  an  ancillary  writ  of 
attachment  is  void,  unless  it  is  stated  in  the  affidavit, 
and  alleged  in  the  attachment,  that  a  suit  has  been 
commenced  by  the  plaintiff  against  the  defendant ;  the 
nature  thereof,  the  tribunal  in  which  it  is  depending, 
the  amount  of  damages  laid  in  the  action,  and  that 
the  cause  of  action  stated  is  just :  ^^Morris  vs.  Davis, 
4   Sneed  458;    Smith  vs.  Foster,  8  Cold.,   140. 

An  able  effort  has  been  made,  by  the  counsel  for 
the  defendant  in  error  in  this  case,  to  show  that  the 
rule  above  recited,  is  not  the  law.  But  the  rule, 
though  originating  in  a  dictum  merely,  in  the  case  first 
above  cited,  has  been  so  long  recognized  by  our  Courts, 
and  has  been  so  often  acted  upon,  and  expressly  af- 
firmed  by  ^the    Supreme    Court    of    this    State,  in    the 
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above  cases,  and  in  nomerous  others,  reported  and  un- 
reported, and  arising  since,  as  well  as  before  the  Code, 
that  we  do  not  now  feel  at  liberty  to  question  the  va- 
lidity of  the  principle  thereby  established.  In  short, 
these  cases  must  be  considered  as  having  established 
the  principle  as  the  law  of  this  State,  that  in  cases 
of  ancillary  attachment,  both  the  writ  and  the  affidavit 
must  refer  to  and  describe  and  identify  the  suit  in  aid 
of  which  the  writ  issues,  so  as  to  show  unmistakably, 
upon  their  face,  that  they  form  an  adjunct  of  that 
particular  proceeding. 

What  our  decision  should  be,  if  a  case  were  to  be 
presented,  in  which  the  attachment  papers,  though 
clearly  referring  to,  describing  and  identifying  the  prin- 
cipal suit,  should  still  fall  short  in  one  or  more 
particulars,  of  perfect  conformity  to  the  rule  enunciated 
in  the  above  cited  cases,  we  do  not  now  assume  to 
say.  But  wo  are  agreed,  that  in  the  present  case,  the 
affidavit  and  writ  of  ancillary  attachment  do  not  con- 
form to  the  requirements  of  that  rule,  either  in  its 
letter  or  its  principle.  There  is  in  neither  writ  nor 
affidavit,  any  reference  or  allusion  to  the  principal  suit, 
except  the  phrase  in  the  writ:  ^^Ancillary  to  a  suit  at 
law  this  day  commenced;"  and  no  notice  is  thereby 
given  to  the  defendant  and  others,  of  the  nature  of  the 
suit,  the  parties  thereto,  or  of  the  tribunal  in  which  it 
is  pending.  We,  therefore,  hold,  that  the  ancillary 
writ  of  attachment  in  this  case,   is  void. 

It  is  insisted,  however,  that  the  invalidity  of  the  at- 
tachment is  waived  by  the  appearance  of  the  defendant, 
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and  his  pleading  to  the  merits  of  the  principal  action; 
and,  that  defects  of  whatever  character,  in  the  affida- 
vit or  writ,  can  be  taken  advantage  of  only  by  motion 
to  dismiss,  or  by  plea  in  abatement.  This  is  undoubt- 
edly true  in  cases  where  the  proceedings  are  irregular 
and  voidable  merely,  but  not  where  they  are  absolutely 
void.  A  void  proceeding  is  an  absolute  and  complete 
nullity,  and  cannot  be  waived  by  the  subsequent  pro- 
ceedings of  either  party:     1   Tidd.  Pr.,   615. 

It  follows,  therefore,  that  the  order,  directing  the 
sale  of  the  Bank  stock  of  the  defendant  in  this  case, 
having  no  foundation,  other  than  the  attempted  levy  of 
a  void  writ  of  attachment,  is   itself,   void. 

But  it  is  insisted  for  the  defendant  in  error,  that 
as  the  Code,  sec.  8493,  provides,  that  the  judgment 
^^  condemning  the  property  or  debt  in  the  hands  of  the 
garnishee,  to  the  satisfaction  of  the  plaintiff's  demand, 
is  conclusive  between  the  garnishee  and  the  defendant," 
the  judgment  rendered  in  the  present  case  against  Al- 
len as  garnishee,  for  the  fund  in  his  hands  belonging 
to  the  defendant,  must  be  held  to  be  valid.  We  do 
not  think  so.  The  garnishment  proceeding  is  based 
upon  the  writ  of  attachment,  and  is  a  part  of  the  at- 
tachment proceeding,  and  must  stand  or  fall  with  it. 
The  officer  had  no  authority  to  summon  the  garnishee, 
except  by  virtue  of  the  writ  in  his  hands;  and  though 
the  garnishee  voluntarily  submits  to  answer,  the  Court 
acquires  no  jurisdiction  of  the  subject  matter  of  the 
defendant's  effects  in  his  hands,  except  by  means  of  a 
valid  writ    of  attachment  first  issued.       The  garnishee, 
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in  the  case  before  us,  could  not  be  protected  against 
a  future  claim  on  the  part  of  the  principal  defendant, 
by  proceedings  or  judgments  of  a  Court,  which  were 
absolutely  null  and  void  as  to  that  defendant.  The 
section  of  the  Code,  above  cited,  contemplates  the  exis- 
tence of  a  legal  and  valid  attachment  against  the  prin- 
cipal defendant,  and  cannot  be  held  to  apply  to  a  case 
where  the  whole  attachment  proceeding  is  void.  And 
we  do  not  think  that  it  can  be  claimed,  that  the  gar- 
nishee is  bound,  for  his  own  protection,  to  appeal  from 
a  judgment  in  a  case  like  the  present,  where  the  Court 
can  see  from  the  record,  that  the  whole  proceeding  is 
a  nullity:     Haynes  vs  G-ates,  2  Head,   598. 

The  original  judgment  in  favor  of  the  plaintiff,  for  the 
amount  of  his  debt,  will  be  affirmed,  and  the  plaintiff 
will  have  execution  from  this  Court.  The  order  of 
sale  of  the  Bank  stock,  and  the  judgment  against  the 
garnishee,  Allen,  will  be  reversed  and  annulled.  The 
costs  in  this  Court,  and  the  costs  of  the  attachment 
and  garnishment,  will  be  taxed  against  the  plaintiff 
below. 
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Thomas  Holt  vs.  J.  M.  Winstead,  Adm'b. 

1.  Eyidsnox.    Principal  on  a  note  is  not  a  eompeUnt  foitness/or  his  surely. 

In  an  action  against  the  surety  on  a  promissory  note,  the  principal 
debtor  is  not  a  competent  witness  for  the  sarety.  Although  judg- 
ment may  have  been  rendered  against  the  principal,  and  not  ap- 
pealed from,  yet  he  is  still  liable  to  the  surety  for  costs  incurred 
in  his  defense. 

2.  Ftineipal  liable  to  surety /or  costs  escpended  in  his  drftnse.    A  surety  can- 

not recklessly  and  without  authority  of  the  principal,  where  it  is 
clear  that  defense  is  hopeless,  litigate  an  action  and  ask  to  be  reim- 
bursed for  the  cost  from  the  principal.  But  for  his  costs  of  a  reason- 
able and  bona  fide  defense,  he  is  entitled  to  indemnity,  and  may  en- 
force it  against  his  principal. 


FROM  WILLIAMSON. 


This  case  was  brought  by  appeal  from  a  Jostice's 
judgment  to  the  Circuit  Court,  where,  at  the  March 
Term,  1867,  it  was  submitted  to  a  jury,  who  rendered 
a  verdict  for  the  plaintiff.  The  defendant  appealed  to 
this  Court.      Judge  M.  M.  Brien,  presiding. 

T.  W.  TuRLET  and  W.  H.  S.  Hill,  for  plaintiff  in 
error. 

Campbell,  MgEwen  &  Marshall,  for  defendant  in 
error. 

George  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 
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This  action  was  originally  brought  before  a  Justice 
of  the  Peace  upon  a  promissory  note  made  by  one 
John  B.  Barnes,  and  signed  also  by  Holt,  the  plaintiff 
in  error,  as  security.  Judgment  was  rendered  by  the 
Justice  in  favor  of  the  plaintiff  below,  against  both 
Barnes  and  Holt;  from  which  judgment,  Holt  alone 
appealed    to   the   Circuit  Court. 

Upon  the  calling  of  the  cause  for  trial  in  the  Cir- 
cuit Court,  the  defendant,  Holt,  moved  as  on  affidavit^ 
for  a  continuance  of  the  cause  upon  the  ground  of  the 
unavoidable  absence  of  the  said  Barnes,  who  had  been 
subpoenaed  as  a  witness  in  favor  of  Holt,  and  by 
whom  it  was  proposed  to  prove  that  Holt,  the  security, 
had  been  discharged  from  liability  on  said  note.  The 
Circuit  Court  refused  to  continue  the  cause,  and  Holt, 
the  defendant  below,  tendered  his  bill  of  exceptions, 
and  appealed  in  error,   to  this  Court. 

No  question  is  made  as  to  the  sufficiency  of  the  cause 
shown  for  continuance,  if  it  should  be  held  that  the 
witness  Barnes,  if  produced,  would  have  been  a  com- 
petent witness  to  prove  the  facts  alledged.  But  it  is 
insisted,  that,  as  Barnes  was  the  principal  maker  of  the 
note,  and  liable  over  to  Holt,  for  any  judgment  that 
might  be  rendered  against  him  as  security,  he  is  incom- 
petent to  give  testimony   to  exonerate  the  latter. 

Judgment  having  been  already  rendered  in  favor  of 
the  plaintiff  below,  against  Barnes,  which  was  unap- 
pealed  from,  and  he  being  bound  to  pay  the  debt  either 
to  the  plaintiff  or  to  Holt,  whatever  might  be  the  re* 
suit  of  the  pending  suit,  the'  interest  of  Barnes  was 
equally  balanced,   unless    his    liability    to   Holt    for    the 
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costs  of  this  action  should  be  held  to  create  a  prepon- 
derance of  interest  to  defeat  this  action*  Such  a  pre- 
ponderance of  interest  will,  we  think,  render  the  wit- 
ness incompetent:  1  Green.  Ey.,  sees.  391,  395;  Hurst 
vs.  Word,  3  Head,  664;  see  2  Yer.,  85-89;  Notes  to 
Bent  V8.  Baker,  2  Smith  Lead.   Cases,   122-5. 

A  security  cannot  recklessly,  and  without  authority 
from  his  principal,  in  a  case  where  it  is  clear  that  de- 
fense is  hopeless,  litigate  an  action,  and  thereby  enti- 
tle himself  to  reimbursement  of  the  costs  from  his  prin- 
cipal: Chitty  on  Contr.,  438;  1  Pars,  on  Notes  and 
Bills,  243.  But  for  his  costs  of  a  reasonable  and 
bona  fide  defense,  he  is  entitled  to  indemnity,  and  may 
enforce  it  against  his  principal.  This  right  to  indem- 
nity is  recognised  by  the  Code,  sees.  3620-2,  which 
provide  for  the  taking  of  judgment  over  by  motion  in 
favor  of  the  surety  against  the  principal,  in  cases  where 
judgment  has  been  obtained  against  the  surety ;  and  that 
the  judgment  shall  be  ^^for  the  amount  of  the  recovery 
or  payment,  as  the  case  may  be,  with  interest  and 
costs. 

We  are  unable  to  resist  the  conclusion,  that  there 
was  in  the  present  case,  such  a  preponderance  of  in- 
terest on  the  part  of  the  proposed  witness,  as  to  ren* 
der  him  incompetent  to  testify  on  behalf  of  his  surety, 
the  plaintiff  in  error* 

It  follows  that  the  action  of  the  Circuit  Court  in  re- 
fusing the  continuanoe  asked  for,  was  not  erroneous,  and 
the  judgment  must  be  affirmed. 


I 
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Sloak  v8.  Cantbell  et  aU. 


1.  Uklawful  Dbtainsb.    NoHee  to  mrrender  Uaae,   Covenant   Condition 

and  limitation.  Cantrell  and  wife  leased  to  Sloan,  premlBes  for  five 
years,  at  a  stipulated  rent.  In  the  lease,  it  was  stipulated  that,  if 
the  lessors,  at  any  time  within  three  years,  desired  to  sell  the  prem^ 
ises,  upon  giving  S.  notice  of  such  desire,  he  should  vacate  said 
premises  within  a  year  and  surrender  the  balance  of  said  lease,  they 
paying  $2,600;  and  if  the  notice  should  be  in  the  fourth  year,  he  was 
to  vacate  within  a  year,  and  they  to  pay  him  $1,000.  Shortly  after- 
wards, the  lessors  gave  the  lessee  notice  to  vacate  and  surrender  the 
premises  and  lease,  stating  in  the  notice,  that  they  would  pay  the 
price  agreed  upon  in  the  lease,  upon  the  surrender,  etc.  Nothing 
was  said  in  the  notice  about  their  desire  to  sell,  nor  did  they  make 
a  tender  of  the  money  or  pay  it.  Held,  that  the  lessee  was  not  guilty 
of  an  unlawful  detainer,  because  the  notice  was  not  in  accordance 
with  the  terms  of  the  lease— notice  to  be  given  of  "a  desire  to  sell," 
— and  therefore  insufficient  to  terminate  the  tenancy.  2d,  That  the 
stipulation  to  quit  upon  the  proper  notice  given,  was  a  covenant, 
and  not  a  condition  or  limitation. 

2.  Lease.       Condition  in.      Mow  mutt  be  raUed.       Vested  estate.      The 

intention  to  raise  a  condition  or  limitation,  by  which  a  vested  estate 
may  be  defeated,  must  appear  in  the  deed,  either  by  technical  words, 
or  by  expressions  clearly  conveying  the  idea  to  which  these  tech- 
nical words  are  most  appropriate. 


FROM    DAVIDSON. 


This  case  was  brought,  bj  appeal,  from  the  judg- 
ment of  three  Justices  of  the  Peace,  before  whom  it 
was  commenced,  to  the  Circuit  Court,  when  a  trial  was 
had  at  the  September  Term,  1867,  and  a  verdict  and 
judgment  rendered  in  favor  of  the  plaintiffs  below.  De- 
fendant appealed.      Judge  Manbok  M.  Briek,  presiding. 
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Abram  L.  Dbmosb,  E.  H.  East,  and  John  Spurloge, 
for  the  plaintiff  in  error. 

John  Rbed  and  F.  T.  Bbed,  for  the  defendants  in 
error. 

Gborgb  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 

This  action  was  commenced  under  our  statute  of  un- 
lawful detainer,  by  G.  M.  D.  Cantrell  and  others,  the 
present  defendants  in  error,  against  James  Sloan,  to  - 
recover  the  possession  of  a  lot  of  land  in  the  City  of 
Nashville.  The  case  was  brought  by  appeal  from  the 
three  Justices  before  whom  it  was  commenced,  to  the 
Circuit  Court  for  Davidson  County,  where  a  trial  was 
had,  and  a  verdict  and  judgment  rendered  in  favor  of 
the  plaintiffs  below,  for  the  recovery  of  the  premises 
and  for  the  sum  of  thirty-five  hundred  dollars,  '^bal- 
ance  of  rent." 

It  appears  from  the  bill  of  exceptions,  that  on  the 
19th  day  of  December,  1868,  an  indenture  of  lease  was 
executed  by  the  parties,  by  which  George  M.  D.  Can- 
trell, with  Clara,  his  wife,  and  the  said  George  M.  D. 
Cantrell  as  the  guardian  of  Elizabeth  N.  Walker,  a 
nonreompoSy  leased  the  lot  in  question  to  Sloan  for  the 
term  of  five  years,  from  and  after  the  first  day  of 
January,  1864,  at  a  stipulated  rent  per  annum^  payable 
quarterly;  to  secure  which  rent,  Sloan  executed  and 
delivered  at  the  time  of  the  execution  of  the  lease,  his 
twenty  promissory  notes,  payable  as  the  installments  of 
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rent  fell  dne;   and  a  right  of  re-entry  was  reserved,  in 
case   of  failure  to  pay  the  rent. 

The   written    lease,    after  the    clauses    by  which    the 
premises  were    demised    for  the   term  of    five  years,   as 
above    mentioned,    contained    the    following    stipulations: 
^*It  is  further  agreed  between  the  aforesaid  parties,  that, 
if  the  said  parties   of  the   first  part,  shall,  at  any  time 
within  the  first  three  years  of  the  duration  of  the  lease 
aforesaid,   desire  to  sell  the  said    premises,  upon   notice 
of    such    desire    being    given    by  said    Cantrell    to  said 
Sloan,   the   said   Sloan  shall,   within  one  year  from  the 
date  of  said   notice,  vacate  said    premises  and  surrender 
up  the  unexpired  balance  of  said    lease,    for  which  he 
shall    receive  the    consideration    of    twenty-five    hundred 
dollars;    and  if  such  notice  of  desire  to  sell  said  prem- 
ises, shall  by  said  Cantrell  at  any  time  within  the  fourth 
year  of  said  lease,  be  given  to  said  Sloan,  then,  in  that 
case,  said    Sloan   shall,   within    one   year  from  the  date 
of    said  notice,  vacate    said  premises  and    surrender  up 
the    unexpired    balance    of    said  lease,  and    for  this  he 
shall  receive  the  consideration  of  one  thousand  dollars." 
Sloan  entered    into    possession    under  this  lease,   and 
retained     possession    until    the     commencement    of    this 
action. 

On  the  7th  day  of  April,  1864,  Cantrell  caused  to 
be  served  upon  Sloan,  the  following  written  notice: 
"To  Mr.  James  Sloan: — ^Whereas,  on  the  19th  Decem- 
ber, 1868,  George  M.  D.  Cantrell  and  wife,  in  their 
own  right,  and  the  said  George  M.  D.  Gantrell  as 
guardian  of  Elizabeth  N.  Walker,  leased  to  you  for  the 
term  of    five  years,    commencing    on   the  1st    January, 
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1864,  the  house  and  lot  now  occupied  by  you,  (describ- 
ing it;)  and  whereas,  it  was  understood  and  agreed 
between  the  parties  that  I  could  put  an  end  to  the 
said  lease  at  any  time  within  the  three  first  years,  upon 
giving  notice^  and  that  you  would  vacate  said  premises 
and  surrender  up  the  unexpired  balance  of  said  lease 
within  one  year  from  the  date  of  such  notice;  and 
whereas,  we,  the  parties  of  the  first  part,  desire  the 
said  premises  to  be  given  up  by  you,  upon  the  hap- 
pening of  which,  we  will  pay  the  price  we  agreed  in 
said  lease  to  pay;  yon  are  now,  therefore,  hereby  noti* 
fied  and  required  to  vacate  said  premises  and  surrender 
up   the    remainder  of    the    said    lease  within    one    year 

from  this  day. 

**G.  M.  D.  Cantrell, 

"Clara  Cantrell, 

"G.  M.  D.  Cantrell, 

"Guardian  of  Eliza  N.   Walker." 
"April  7,  1864. ' 

The  twenty-five  hundred  dollars,  stipulated  in  the 
lease  as  the  consideration  for  the  surrender  of  the  re- 
mainder of  the  term  by  Sloan,  was  not  paid  or  ten- 
dered to  him  before  the  bringing  of  this  action,  which 
was   commenced  on  the  8th  day  of  May,   1865. 

The  Circuit  Judge  gave  the  following  instruction  to 
the  jury:  "Did  the  plaintiffs  desire  to  sell?  If  so,  did 
Cantrell  notify  the  defendant  of  this  fact  one  year  be- 
fore the  commencement  of  this  suit?  If,  after  this  no- 
tice, if  so  given,  defendant  held  over  after  the  expira- 
tion of  one  year  from  legal  service  of  such  notice,  he 
was  guilty,  under   our  statute,  of  unlawful  detainer/' 


DECEMBER  TERM,  1868.  676 


Sloan  va.  Gantrell  9t  alt. 


We  think    this    instmction    erroneous,  for  the  reason 
that  it  was  based  npon  the  hypothesis  that  snoh  notice 
had  been   given  to  Sloan  of  the  desire  of  the  plaintiffs 
to    terminate    the    tenancy,  as  was  provided    for  in  the 
-written  lease;    while  there  was,  in  fact,  no   evidence  in 
the   case  from    which    the    jury    could  have  found  that 
such  notice  had  been    given.      The  only  notice    proved 
or  claimed  to  have  been  given,  was  that   quoted  above; 
and  we  think  the  instruction  given  upon  this  point,  had 
a  direct    tendency  to  mislead  the    jury  as  to  the  con- 
struction and  effect  of  the  notice   given:     Hill  vs.  Chil- 
dress,   10  Terg.,  514;     Croft  vs.   State,    6  Hum.,    817. 
The  lessee  was  to  vacate  the  premises  before  the  expi- 
ration of  his  term,  only  upon  the  contingency  that  the 
lessors    should    ^^desire  to  sell   the  said    premises,"   and 
'^upon  notice  of  such    desire  being  given    by  said   Can- 
trell  to  said    Sloan."      A    desire    on  the    part   of    the 
plaintiffs  to  regain  possession  for  any  other  purpose  than 
that  of    selling  the  premises,    would  not    authorize    the 
giving  of  the   notice;    and  by  the  express  terms  of  the 
stipulation,  the  defendant  was  entitled   to  notice  of  the 
fact  that   the  plaintiffs    desired    to  sell.      The  notice  in 
this  case  does  not  state  or  imply  that  the  lessors  desir- 
ed to  sell  the  premises.      K  a   notice  had   been  given, 
stating  that  the  lessors   desired  to  obtain  possession  for 
the  purpose  of  leasing  the  premises  to  another  party,  it 
certainly  would  not  have  imposed  any  obligation  on  the 
lessee   to   surrender    his    term;    and    the    notice    in  this 
case,  stating  no  desire  to  sell,  or  any  other  reason  for 
demanding  possession,   can  have  no  greater  effect. 
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The  notice  proved  in  this  case,  was,  therefore,  in* 
sufficient  to  determine  the  tenancy,  or  to  impose  any 
obligations  to  quit  upon  the  lessee.  The  charge  of 
the  Court  in  this  respect  is  based  upon  no  evidence  in 
the  record,  and  as  the  giving  of  a  proper  and  sufficient 
notice,  was  an  absolute  pre-requisite  to  the  plaintiflTs 
right  of  action,  the  verdict  of  the  jury  is  totally  un- 
supported by  evidence,  and  should  have  been  set  aside* 

But  it  is  further  insisted  by  counsel  for  the  plain* 
tiff  in  error,  that,  upon  a  proper  construction  of  the 
written  lease  in  this  case,  no  notice  which  could  have 
been  given  by  the  lessors,  would  have  had  the  effect 
to  put  an  end  to  the  tenancy,  or  to  enable  them  to 
maintain  this  action ;  that  the  stipulation  in  the  lease, 
that,  upon  the  receipt  of  a  certain  notice,  the  lessee 
should  vacate  the  premises  and  surrender  the  unexpired 
balance  of  the  lease,  must  be  regarded,  not  as  a  con- 
dition operating  upon  a  certain  contingency  to  divest 
the  estate,  but  as  a  covenant  merely,  on  the  part  of 
the  lessee,  for  breach  of  which  the  lessors  must  resort 
to  their  action  for  damages,  or  seek  their  remedy  in 
equity. 

In  that  part  of  the  written  lease  preceding  the 
clause  now  under  discussion,  a  right  of  re-entry  is 
expressly  reserved  as  a  remedy  for  the  non-payment 
of  rents;  but  no  right  of  re-entry  is  given  in  connec- 
tion with  the  stipulation  now  under  discussion.  It  is 
simply  provided,  that,  upon  notice  being  given,  the  said 
Sloan  shall,  within  one  year  from  the  date  of  said 
notice,   vacate  said  premises  and    surrender   up  the    un- 
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expired  balance  of  the  lease.  There  is  here  no  re- 
seryation  of  the  right  of  reentry;  no  proyision  that 
upon  the  happening  of  the  contingenoj,  the  lease 
shall' be  yoid^  or  the  estate  of  the  tenant  terminate, 
and  none  of  the  words  of  proyiso  or  condition,  by 
which  a  condition  in  a  deed  is  usaally  expressed.  We 
do  not  decide  that  an  estate  upon  condition  can  be 
created  by  the  use  of  certain  technical  words  only; 
but  we  do  hold,  that  the  intention  to  raise  a  condition 
or  a  limitation  by  which  a  yested  estate  may  be  de- 
feated, must  appear  in  the  deed,  either  by  tech* 
nical  words,  or  by  expressions  clearly  conyeying  the 
idea  to  which  those  technical  words  are  most  appropri* 
ate;  and  we  think  that  the  clause  now  in  question 
must  be  held  to  amount  to  a  coyenant  merely,  and 
not  a  condition,  or  a  limitation. 

We  know  of  no  case  in  which  it  has  been  held 
that  an  estate  upon  condition,  was  created  by  expres- 
sions or  stipulations  like  those  in  the  deed  before  us. 
The  general  doctrine  *is  stated  by  Mr.  Washburne^  as 
follows:  ^'So,  though  one  coyenant  in  a  lease,  is  to 
surrender  the  premises  upon  a  certain  contingency,  it 
does  not  giye  the  lessor  a  right  to  enter  and  expel 
the  lessee,  upon  the  happening  of  such  contingency, 
imless  there  is  right  of  re-entry  therefor  reseryed  to 
the  lessor  in  the  lease.  So,  where  the  lessee  agreed  to 
surrender  the  premises  at  any  time  after  so  many 
months,  on  being  paid  so  much  money,  it  was  held  to 
be  a  coyenant  only,  and  not  a  condition,   nor    a    condi- 

■ 

tional  limitation  which  would  determine  the  lease.    And 

it  may  be  stated  as  a  general  proposition,  that   Courts 
87 
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always  oonstme  similar  clauses  as  ooyenants  onljy  rather 
than  conditions  or  conditional  limitations:"  1  Washb. 
on   Seal  Prop.,    820. 

In  Denison  vi.  Read,  8  Dana,  686,  the  lessee  had 
covenanted  to  make  certain  repairs,  and  to  pay  a 
stipulated  rent ;  and  also,  ^Ho  deliver  Bead,  (the  lessor,) 
the  possession  at  any  time  on  demand,  in  the  event  of 
his  failing  to  make  payment,  or  to  perform  any  other 
covenant  which  he  made/^  Read  entered  and  took 
possession  of  the  premises  without  the  consent  of  Den- 
ison, the  lessee ;  and  to  an  action  brought  by  Denison 
for  wrongfhlly  dispossessing  him,  pleaded:  Ist,  That 
Denison  had  not  made  the  repairs;  and  2d,  that  he 
had  not  paid  the  rent.  It  was  held,  that  both  pleas 
were  insufficient;  the  Court  saying,  that,  ^^Read  had 
no  right  to  enter  for  a  breach  of  covenant  by  Denison, 
but  was  entitled  only  to  damages  for  his  refusing  to 
surrender  the  possession  according  to  his  undertaking, 
on  the  stipulated  contingency." 

In  Doe  dem.,  Willson  vs.  Phillips,  2  Bigham,  18, 
the  lease  between  the  parties  contained  the  following 
stipulation :  ^'It  is  also  further  agreed  and  clearly  un- 
derstood, that  in  case  the  said  A.  W.,  or  his  heirs, 
executors  and  assigns,  should  want  any  part  of  the 
said  land  to  build  or  otherwise,  or  cause  to  be  built, 
then  the  said  T.  R.,  or  his  heirs,  executors,  or  as- 
signs, shall  and  will  give  up  that  part  or  parts  of  the 
said  land,  as  shall  be  requested  by  the  said  A.  W., 
by  his  making  an  abatement  in  proportion  to  the  rent 
charged,  and  also  to  pay  for  so  much  of  the  fence  at 
a  hit  valuation,  as  he  shall  have  occasion,    from    time 
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to  time,  to  take  away,  by  his  giving  six  months'  notice 
of  what  he  intends  to  do."  It  was  held  that  the  stip- 
ulation for  the  surrender  of  the  premises  above  quoted, 
was  a  covenant  and  not  a  condition,  and  that  an  ac- 
tion of  ejectment  could  not  be  sustained  by  the  land- 
lord before  the  expiration  of  the  stipulated  term. 

In  Wheeler  ««•  Dascomb,  S  Gushing,  285,  the  lease 
in  question,  was  for  the  term  of  ten  years,  and  con- 
tained the  following  stipulation :  ^^  Said  lessee  doth 
agree  to  deliver  up  said  premises,  and  all  the  build- 
ings and  repairs  put  on  said  premises  by  him,  in  three 
months'  notice,  by  said  lessor  paying  him  $250/'  The 
notice  having  been  given,  and  the  $250  tendered,  the 
lessor  brought  suit  to  recover  possession;  but  it  was 
held,  that  the  stipulation  in  the  lease  was  a  covenant 
and  not  a  condition,  and  that  the  action  could  not 
be  maintained. 

We  «can  find  no  decision  in  conflict  with  those  above 
cited,  except  the  case  of  Simons  vs.  Marshall,  8  Iowa, 
502,  where  it  wm  held,  that  a  breach  of  an  agree- 
ment on  the  part  of  the  lessee,  to  surrender  the  pos- 
session on  demand,  in  case  the  rent  should  not  be  paid, 
would  entitle  the  lessor  to  sue  for  and  recover  the  pos- 
session; but  the  point  now  under  discussion  was  not 
made  or   considered  in  the  case. 

We  are,  therefore,  of  the  opinion,  that  the  judgment 
in  this  case  must  be  reversed,  and  the  cause  remanded 
to  the   Circuit  Court  for  a   new  trial. 
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Akdbew  Fotibbll  v9.  Danibl  Gbbman. 


!•  Bklligsbxht's  OBLIGATION  TO  CARS  FOB  SICK.  LotoM  of  kumomtjf.  The 
principles  of  Christianity,  and  of  common  hamanity,  as  understood 
in  the  present  age,  impose  the  obligation  to  relieve  and  care  for  the 
sick  and  wounded  belligerent,  and  to  perform  many  acts  which  tend 
to  mitigate  the  necessary  horrors  and  cruelties  of  war.  This  obli- 
gation is  equally  binding  upon  all  to  whom  the  opportunity  for  its 
discharge  is  presented. 

2.  Samb.  Mebel  in  arm».  When  wounded  or  tick,  not  tretuondbU  to  relieve, 
Neither  soldier  or  citizen  can  lawfully  give  aid  or  comfort  to  the 
rebel  actually  in  arms,  but  the  moment  the  rebel  soldier  is  hore  de 
combat,  the  situation  is  changed,  and  his  life  may  be  preserved,  and 
his  sufferings  relieved,  though  the  effect  is  to  preserve  a  soldier  to  the 
enemy,  and  thus  indirectly  aid  the-  rebellion. 

8.  Samx.  Oontraet  for  hospital  building  not  void.  If  the  circumstances 
were  such,  that  furnishing  of  a  hospital  building  immediately  re- 
quired by  the  dictates  of  common  humanity,  for  the  diseased  and 
wounded  belligerent^  then  the  plaintiff,  or  any  other  citizen,  might 
lawfully  provide  it,  and  a  note  given  for  the  rent  of  a  building  for 
hospital  purposes,  would  not  be  an  act  in  aid  of  the  rebellion,  and, 
therefore  void. 


PBOM  WILLIAH80N. 


At  the  March  Term,  1867,  under  the  instructions 
of  the  Court  to  the  jury,  they  rendered  a  verdict  in 
favor  of  the  defendant;  from  which  the  plaintiff  appealed 
to  this  Court.      Judge  M.  M.   Briek,  presiding. 

Thomas  W.  Turley,  for  the  plaintiff  in  error. 

MoLsMORE,  Jesse  G.  Wallace  &  W.  H.  S.  Hill,  for 
defendant  in  error. 
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Georgb  Andrbws,  J.,  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  Fottrell,  against  German, 
upon  a  written  instrument,  dated  December  26,  1861, 
whereby  German  promised  to  pay  to  Fottrell,  two  hun- 
dred dollars  for  the  rent  of  a  house  for  the  year  1862, 
for  hospital  purposes. 

The  evidence  shows  that  German  was  a  surgeon  in 
the  rebel  army,  and  rented  the  house  in  question,  it  be- 
ing then  occupied  by  the  plaintiff  as  a  residence,  for  the 
purposes  of  a  hospital  for  sick  and  wounded  Confederate 
soldiers,  the  plaintiff  knowing  of  the  purpose  to  which 
it  was  to  be  applied. 

Active  military  operations  were  about  this  time  in 
progress  in  this  region,  and  the  rebel  authorities  sent  a 
large  number  of  sick  and  wounded  Confederate  soldiers 
to  the  town  of  Franklin,  where  the  plaintiff  resided,  with 
orders  to  the  citizens  to  provide  accommodations  for  them. 
The  defendant  being  a  surgeon  in  the  Confederate  army, 
and  having  charge  of  the  hospital,  hired  the  residence  of 
plaintiff  for  hospital  purposes,  and  executed  the  note  in 
suit  to  secure  the  rent. 

The  Circuit  Judge  instructed  the  jury :  ^^  That  a  hos- 
pital was  necessary  to  an  army,  and  if  the  plaintiff  vol- 
untarily rented  his  house  to  be  used  as  a  hospital  for 
Confederate  soldiers,  it  was  in  aid  of  the  rebellion,  and 
the  contract  would  be  *  illegal  and  void.'" 

The  verdict  and  judgment  were  in  favor  of  the  de- 
fendant below;  and  the  plaintiff  appealed  in  error,  to  this 
Court. 


J!!^ 
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It  is  insisted  for  the  plaintiff  in  error,  that  the  CSr- 
cnit  Jndge  erred  in  that  part  of  his  charge  above  quoted; 
that  while  it  is  tme  as  an  abstract  proposition,  that  acts 
^ving  aid  and  comfort  to  the  rebellion,  and  for  the  ben- 
efit and  support  of  the  rebel  army,  were  illegal ;  still  the 
establishment  and  maintenance  of  hospitals,  and  the  care 
of  sick  and  wounded  soldiers  therein,  constitute  an  ex- 
ception to  the  rule. 

We  think,  that  the  Judge,  in  view  of  the  facts  in 
this  case,  stated  the  doctrine  too  broadly. 

The  principles  of  Christianity  and  of  common  humani- 
ty, as  understood  in  the  present  age,  impose  the  obliga- 
tion to  relieve  and  care  for  the  sick  and  wounded  bellig- 
erent, and  to  perform  many  acts  which  tend  to  mitigate 
the  necessary  horrors  and  cruelties  of  war.  This  obliga- 
tion is  equally  binding  upon  all  to  whom  the  opportunity 
for  its  discharge  is  presented* 

The  same  assistance  to  preserve  life  or  alleviate 
suffering,  which  may  be  rendered  to  a  sick  or  wounded 
rebel  by  his  surgeon  or  his  comrade,  may,  in  case  of 
necessity,  and  at  proper  time,  be  lawfully  rendered  by 
the  loyal  citizen  or  soldier.  Neither  soldier  nor  citi- 
zen can  lawfully  give  aid  or  comfort  to  the  rebel  ac- 
tually in  arms,  but  the  moment  the  rebel  soldier  is 
hars  de  eombat^  the  situation  is  changed,  and  his  life 
may  be  preserved,  and  his  sufferings  relieved,  though 
the  effect  is  to  preserve  a  soldier  to  the  enemy,  and 
thus  indirectly  aid  the  rebellion. 

We  do  not  undertake  to  say  that  a  man  may  law- 
fully go  as  far  as  to  enlist  as  a  surgeon  in  the  rebel 
service,  or  voluntarily  and  without  the  existence  of  ur- 
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gent  immediate  neoesaity,  protide  hospitals  for  the  use 
of  the  rebel  army.  Bat  ire  think,  that  wherever,  da* 
ring  the  late  rebellion,  an  immediate  and  pressing  ne« 
oessity  existed  for  hospital  buildings  or  Other  applian*- 
oes,  for  the  pnrpose  of  properly  caring  for  the  sick 
and  wonnded  actually  in  need  of  the  provisions  made 
for  them,  any  person  within  the  rebel  lines  might  law- 
fully furnish  them.  Some  one  must  provide  hospital 
buildings,  or  the  diseased  and  wounded  must  suffer  in 
the  open  air;  and,  if  any  one  might  thus  provide,  the 
plaintiff  and  every  other  person  might  do  the  same. 
K  the  circumstances  of  the  case  were  such,  that  the 
furnishing  of  a  hospital  building  was  immediately  re- 
quired by  the  dictates  of  common  humanity,  then  the 
plaintiff,  or  any  other  citizen,  might  lawfully  provide  it. 
And,  whether  he  received  or  contracted  for  compensa- 
tion, would  not  affect  the  question,  as  the  act  which 
may  lawfully  be  performed  gratuitously,  is  not  made 
unlawful  by  the  acceptance  of  compensation. 

The  distinction  is  this:  Acts  giving  aid  and  com- 
fort to  rebellion  are  illegal,  and  contracts  in  pursuance 
or  furtherance  thereof,  void.  But  where  an  act,  per- 
mitted by  the  laws  of  war,  is  of  such  a  nature  that 
its  performance  by  some  one  is  demanded  by  the  dic- 
tates of  humanity  as  acknowledged  by  civilized  nations, 
and  a  refusal  to  perform  it  would  be  cruelty  and  in- 
humanity, there  it  may  lawfully  be  performed.  As 
both  parties,  however,  are  supposed  to  act  upon  these 
principles,  and  if  one  party  ignore  them,  the  other 
would  do  the  same,  the  right  cause  cannot  be  supposed 
to  be  the    loser  by  their  recognition. 
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In  view  of  the  eyidence  in  the  record,  it  should  have 
been  left  to  the  jury  to  say  whether  there  existed,  at 
the  time  of  the  making  of  this  contract,  such  an  im- 
mediate and  pressing  necessity  for  hospital  buildings  for 
the  care  of  persons  then  actually  sick,  wounded,  or  suf- 
fering, that  it  was  required  by  the  dictates  of  humani- 
ty that  a  building  should  be  furnished  for  that  pur- 
pose. 

The  judgment  will  be  reversed,  and  a  new  trial 
awarded. 


SiNOLAin  &  Moss  vs.  Thomas  H.  Pebbles. 


OoNTXiTTiONJLL  Iktxbest.  Accumulaied  mierett  <m  original  note.  Loan- 
ed  money.  Under  the  Act  of  the  21st  of  February,  1860,  the  permis* 
sion  giyen  to  renew  debts  created  for  the  loan  of  money,  authorizes 
the  incorporation  of  legal  interest  already  due,  in  the  new  security; 
the  accrued  interest  being  part  of  the  debt,  and  is,  together  with 
the  principal  of  the  original  note,  a  debt  created  for  the  loan  of 
money. 


I'ROM    WILLIAMSOK. 


There  was  a  verdict  and  judgment  in  this  case,  at 
the  November  Term,  1867,  in  favor  of  the  plaintiff; 
and  an  appeal  to  this  Court  by  the  defendants.  Judge 
M.  M.  Bbibk,  presiding. 
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Campbell,  MoEwen  &  John  Mabshall,  for  plaintiffs 
in  error. 

McLemobb,  Jbssb  Gt.  Wallace  &  T.  W.  Tublbt,  for 
defendant  in  error. 

Geobge  AiTDBEWS,  J.,  delivered  the  opinion  of  the 
Court. 

This  was  an  action  brought  by  Peebles  against  the 
plaintiffs  in  error,  upon  a  promissory  note  made  by  the 
latter,  bearing  date  January  1,  1861,  and  by  its  terms 
bearing  interest  at  the  rate  of  ten  per  cent,  per  annum. 
The  plaintiff  below  obtained  judgment  in  the  Circuit 
Court  for  the  amount  of  the  note  and  interest,  and  the 
defendants  below  appealed  in  error,  to  this  Court.  The 
defendants  filed  a  special  plea,  alleging  that  the  note  in 
suit  was  given  in  renewal  of  a  former  note,  and  setting 
forth  two  former  renewals  of  the  same  indebtedness, 
and  that  it  included  a  sum  allowed  for  interest  on  the 
original  loan  and  its  renewals   at  usurious  rates. 

The  evidence  tended  to  show  that  the  plaintiff,  Pee- 
bles, originally  loaned  to  A.  W.  Moss,  one  of  the  de- 
fendants, the  sum  of  $1,000;  that  the  note  in  suit  was 
made  in  renewal  of  a  note  of  Moss,  given  in  1859; 
that  usurious  interest  had,  from  time  to  time,  been  paid 
on  this  original  loan;  and  that  the  note  in  suit  includ- 
ed the  sum  of  $18.15,  being  a  balance  of  previously 
accrued  interest,  but  at  what  rate,  or  for  what  time 
computed,  does  not  appear. 


686  NASHVILLB: 
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The  Cirotiit  Judge,  in  hia  instmctioDB  to  the  jury, 
cited  the  statute  of  this  State,  of  February  21st,  1860, 
commonly  called  the  ^^conventional  interest  law,"  and 
stated  that^  <%y  the  terms  of  the  statute,  notes  might 
be  renewed  to  bear  interest  at  the  rate  of  ten  per  cent, 
per  annum,  where  the  consideration  had  passed  before 
the  Act  went  into  effect,  provided  the  original  consid- 
eration was  money  actually  loaned;  and  that  legal  in- 
terest which  had  accrued  before  that  time,  might  be 
computed  and  put  into  the  note^  and  regarded  as  loaned 
money.  The  note  might  call  for  a  larger  sum  than 
the  sum  originally  loaned,  provided  it  was  made  up  of 
the  sum  originally  loaned,  and  legal  interest  that  had 
accrued  thereon;  but  that  if  the  body  of  'the  note  em-> 
braced  usurious  interest,  or  any  other  consideration  than 
loaned  money,  or  legal  interest  thereon,  and  called  for 
ten  per  cent,  on  its  face,  it  would  be  void." 

The  statute  above  referred  to,  (Acts  1859-60,  p.  31,) 
provides,  that  parties  to  loans  of  money  might  agree 
upon  any  rate  of  interest  on  such  loans,  not  exceeding 
ten  per  cent,  per  annum;  but  that  no  more  than  six 
per  cent,  should  be  received  on  any  contract  or  obli- 
gation other  than  those  made  for  borrowed  money: 
^^JProvidedj  that  it  may  be  lawful  to  renew  debts  actu- 
ally created  for  the  loan  of  money,  at  the  rate  of  ten 
per  cent,  per  annum;  but  nothing  in  this  Act  shall  be 
so  construed  as  to  authorise  any  debt  or  liability  not 
originating  for  money  actually  loaned,  thus  to  be  re- 
newed; and  all  efforts,  by  direct  or  indirect  means,  to 
take  and    receive  a   greater   rate  of    interest    than  six 
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per  cent,  per'  annum  for  any  debt,  demand  or  liability, 
the  origin  of  which  is  not  for  money  actually  loaned, 
shall  be  deemed  unlawful,  and  operate  as  a  release  of 
the  debtor  from  the  entire  amount  of  such  debt,  de- 
mand, or  liability." 

It  is  insisted    for    the    plaintiffs    in    error,   that    the 

instruction    given  to  the   jury,  as  above  stated,  was  er- 

» 

roneous;  that  the  note  in  question  can  be  considered 
as  a  ^'renewal,"  only  as  to  the  one  thousand  dollars  of 
original  principal,  and  that  as  to  the  previously  accrued 
interest  included  therein,  it  must  be  held  that  it  did 
not  represent  either  a  loan  or  a  renewal;  that  this  sum 
of  $18.15,  thus  included  as  interest,  was  a  debt  due 
from  the  defendants,  but  not  a  present  loan  to  them, 
nor  a  renewal  of  a  previous  loan;  and  that  by  reason 
of  this  excess,  the  whole  note  is  void. 

We  do  not  accede  to  these  propositions.  We  are 
not  disposed  to  stick  in  the  bark  of  this  statute,  apd 
we  think  that  the  permission  therein  given  to  ^^renew" 
debts  created  for  the  loan  of  money,  well  authorizes 
the  incorporation  into  the  new  security,  of  previously  ac- 
crued legal  interest.  The  interest  accrued  is  a  part  of  the 
debt,  within  the  meaning  of  the  statute,  and  we  think 
that  the  entire  amount  of  principal  and  interest  may 
well  be  considered  as  a  ^^debt  created  for  the  loan  of 
money." 

In  Turner  vs.  Odum,  3  Gold.,  455,  it  was  held  that 
a  note  executed  while  the  statute  above  cited  was  in 
force,  and  the  consideration  of  which  included  an  amount 
of  usurious  interest  previously  accrued,  was  wholly  void; 
but  it* was  not  decided  that  the  same  result  would  fol- 
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low  from  the  incorporation  into  the  note  of.  accrued  legal 
interest;  and  we  think  that  the  latter  coarse  is  nnob- 
jectionable. 

We  think  that  there  was  no  error  in  the  charge  of 
the  Goorty  and  the  judgment  must  be  affirmed. 


Thomas  Barbt  vs.  J.  F.  Lauok. 

1.  GONSTITUTIOKJLL  Law.    ChonceUor'a  vacancy  in  office.    AppointM  terves 

untU  9uccc99or  i$  elected,  etc.  A  Judge  or  Chancellor  who  has  been 
oommissioned  to  fill  a  vacancyi  does  not  hold  his  office  the  entire 
constitutional  term  of  eight  years.  He  is  merely  filling  the  yacancy 
for  which  he  was  appointed,  until  his  successor  is  elected  and  quali- 
fied.   An  election  may  be  ordered  to  fill  the  yacancy. 

2.  NoTiCB ofSpxoial  ELKOTioifS.  Newspaper,  ornoUce  aiaUthe  PreemeU 

in  the  County.  Void  tcUhout,  In  special  elections,  Commissioners  of 
Begistration  are  required  to  give  notice  of  the  time,  place,  and  ob- 
ject of  such  election,  in  a  newspaper  published  in  the  county.  If 
none  is  published  in  the  county,  then  by  notice  at  the  Court-house 
door,  and  at  each  of  the  voting  precincts  in  the  county;  and  a  failure 
to  give  such  notices  would  render  the  election  in  the  county,  void. 

3.  SjLMX.     Same,    Total  faXbure  in  one  county  to  hold  the  election  legally^ 

may  avoid  the  election/or  dieiriet.  Where  there  has  been  a  total  fail- 
ure on  the  part  of  the  officer,  to  give  the  notice  requisite  to  the  valid- 
ity of  a  special  election,  and  such  failure  operates  as  a  practical  dis- 
franchisement of  the  legal  voters  of  an  entire  county  in  a  Judicial 
District,  this  is  such  a  substantial  and  material  failure  of  the  electo- 
ral franchise  as  compels  the  Court  to  hold,  that  the  election  through- 
out the  entire  district  is  a  nullity. 

4.  Commieeioneraof  Regietration  to  hold  electione.    The  Act  of  February  26, 

1868,  ch.  61,  page  67,  confers  the  powers  heretofore  vested  in  the 
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Sheriff  of  the  different  conntieB  in  this  State,  to  open  and  hold  elec- 
tions, to  the  Commissioners  of  Registration  for  the  seyeral  counties. 

5.  EUciion  qf  a  ChaneeUorbeinff  voidj  a  eommission  issued  by  the  Governor  is 
a  ntUUtif.  The  election  of  a  Chancellor  being  void,  the  issuing  of  a 
commission  to  him  by  the  (>oyernor,  being  a  mere  ministerial  act  in 
pursuance  of  the  election,  can  have  no  effect,  and  he  is  not  entitled 
to  hold  his  office  by  virtue  of  the  election  or  commission.  • 


7B0M  SUMNBB. 


This  cause  was  heard  by  Chancellor  John  P.  Steele, 
of  the  Third  Division,  at  a  Special  Term,  in  July,  1868, 
who  pronounced  a  decree  in  the  cause;  from  which 
James  F.  Lauck,   appealed. 

J.  J.  TuRNBB,  Jo.  G.  Guild,  Baxter  Smith,  and  J. 
W.  Head,  for  Barry. 

Edwabd  H.  East,  John  Spurloce  and  R.  McPhail 
Smith,  for  Lauck. 

This  is  a  petition  in  Chancery,  filed  under  the  pro- 
yisions  of  sec.  900,  of  the  Code,  for  the  purpose  of 
testing  the  validity  of  an  election  held  in  the  Seventh 
Chancery  Division  of  this  State,  and  under  which  the 
defendant,  Lauck,  claims  to  have  been  elected  to  the 
office  of  Chancellor  of  said  Division. 

The  petitioner,  Barry,  was  appointed  by  the  Gover- 
nor of  this  State,  to  fill  a  vacancy  existing  in  the 
office  of  Chancellor  of  that  Division,  until  his  success- 
or should  be  chosen  and  qualified — ^his  commission  tak- 
ing effect  on  the  11th  day  of   September,    1865.      On 
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the  2l8t  of  February,  1868,  the  GbTernor  issaed  his 
proclamation^  ordering  an  election  to  be  held  in  said 
Division,  on  the  28th  of  March,  1868,  to  fill  said  ya- 
eancy,  and  issned  writs  of  election  to  the  Sherifis  of 
the  six  counties  constituting  the  Division. 

The  election  was  held  at  the  time  fixed,  and  on 
the  8th  of  April,  1868,  the  Governor  issued  a  commis- 
sion to  the  defendant,  as  Chancellor  of  said  Division, 
reciting  that  he  was  duly  elected  to  the  office.  This 
petition  was  filed,  April  8,  1868,  and  notice  of  the 
contest  given  to  the  Governor  before  the  issuance  of 
the  commission  to  Lauck* 

Both  Barry  and  Lauck  were  candidates,  running 
and  voted  for  at  this  election;  but  the  petition  is  filed 
for  the  purpose  of  setting  the  election  aside  altogether, 
and  not  for  the  purpose  of  establishing  that  Barry  was 
elected;  he  insisting  by  his  petition,  that,  by  virtue  of 
his  appointment  and  commission,  he  is  entitled  to  hold 
the  office  for  the  full  constitutional  term  of  eight  years, 
and  claiming  that  the  election  was  void,  as  well  be- 
cause no  vacancy  existed  which  an  election  could  be 
ordered  to  fill,  as  because  of  numerous  errors  and  ir- 
regularities in  the  conduct  of  the    election  proceedings^ 

The  prayer  of  the  petition  is,  that  the  election  be 
declared  void,  for  the  reasons  therein  set  forth.  No 
objection  has  been  taken  to  the  right  of  Barry  to  file 
a  bill  of  this  nature. 

The  position  assumed  by  Barry,  that  by  virtue  of 
his  commission  from  Governor  Brownlow,  he  is  entitled 
to  his  office  for  the  full  constitutional  term  of  eight 
years,   cainnot  be  sustained.      He  must  be  considered  as 
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merely  filling  the  vaesncy  to  which  he  was  appointed, 
until  the  election  of  his  snocessor;  and  the  election 
might  lawfully  be  ordered  to  fill  the  vacancy:  Code, 
sec.   315. 

Many  questions  are  raised  in  argament,  which  we 
do  not  deem  it  necessary  to  decide. 

The  Seventh  Chancery  Division,  in  which  this  con- 
test arose,  is  composed  of  six  counties,  embracing  with- 
in t];ieir  limits,  ninety-four  civil  districts,  in  each  of 
which  civil  districts,  the  law  requires  a  poll  to  be 
opened  whenever  an  election  occurs  embracing  the 
county. 

The  Code  requires  the  Sheriff  of  each  connty  to 
give  notice  of  the  time,  place  and  object  of  each  spe^ 
cial  election  ordered,  by  publication  in  some  newspaper 
in  the  county,  if  there  be  one,  and  if  not,  then  by 
notice  at  the  court-house  door  and  at  each  voting  place 
in  his  county.  It  does  not  8q>pear  that  there  was  any 
failure  to  give  this  notice,  except  on  the  part  of  the 
Sheriff  of  Macon  County,  who  posted  a  notice  at  the 
door  of  the  court-house,  but  at  no  other  place  in  the 
county,  and  made  no  publication  in  any  newspaper. 
No  reason  appears  for  the  omission. 

We  make  no  decision  as  to  the  necessity  of  new 
notices  by  the  Commissioners  of  Registration,  in  lieu  of 
those  already  made  by  the  Sheriffs,  upon  the  passage 
of  the  law  which  transferred  the  authority  to  hold  the 
elections,  from  the  Sheri£b  to  the  Commissioners,  after 
notices  had  been  given;  it  not  being  material  to  a 
decision   of  the  case. 

The  County  of  Macon  contains  twelve  civil  districts 
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and  voting  places,  and  887  registered  yoters.  The 
polls  were  actuallj  opened,  and  elections  held  at  nine 
of  these  voting  places,  Barry  receiving  thereat,  78,  and 
Lanck,  804  ballots. 

The  five  counties  in  the  Ohancerj  Division,  besides 
Macon,  contain  82  civil  districts,  and  in  81  of  these, 
no  polls  were  opened.  In  regard  to  some  of  these 
districts,  the  failure  appears  to  have  been  in  conse- 
quence of  a  sufficient  number  of  voters  not  attending 
to  open  the  polls;  in  others,  because  no  Judges  or 
Clerks  were  appointed  to  hold  the  election;  in  others, 
because  the  persons  appointed  as  Judges  and  Clerks 
neglected  or  refused  to  act;  and  as  to  others  still,  no 
reason  appears.  In  many  of  the  districts  where  the 
polls  were  opened,  the  law  was  disregarded  as  to  the 
hours  of  opening  and  closing.  We  are  not  prepared 
to  say  that  actual  fraud  is  proved,  but  there  is  much 
reason  to  suspect  that  the  failure  to  hold  the  election 
in  some  of  these  districts  was  the  result  of  a  fraudu- 
lent intention  on  the  part  of  local  officers  or  appointees, 
to  prevent  an  election  at  particular  localities.  But, 
however  this  may  be,  in  the  proceedings  throughout  the 
Chancery  Division,  there  is  apparent,  an  astonishing 
degree  of  carelessness,  inefficiency,  indifference  to  duty, 
and  failure  to  perform  it,  on  the  part  of  the  officers 
whose  duty  it  was  to  give  notice  of,  and  superintend 
the  election,  with  the  natural  effect  of  great  irregular- 
ity and  confusion  in  the  proceedings,  and  uncertainty 
as  to  the  result. 

The  number  of  registered  voters  in  the  entire  Chan- 
cery Division  was  8,253.      The    total   number  of  ballots 
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cast  in  all   the  districts  voting,   was  3,455,   of  which  a 
majority   of  375  were  given  for  Lauck. 

Great  confusion  resulted  in  consequence  of  the  en- 
actment bj  the  Legislature,  after  this  election  had 
been  ordered,  and  notices  published,  of  a  law  requiring 
all  elections  to  be  held  by  the  Commissioners  of  Regis- 
tration, instead  of  by  the  Sheriffs  as  theretofore.  This 
statute  came  to  the  knowledge  of  the  several  county 
officers,  at  a  late  day,  and  in  consequence,  the  elec- 
tions at  some  points,  were  held  by  the  Sheriffs  and  their 
deputies,  and  at  others,  by  the  Commissioners  and  their 
appointees;  and  in  some  instances,  both  took  part. 
The  Sheriffs  had  no  legal  authority  to  hold  the  elec- 
tions after  the  passage  of  that  Act. 

In  determining  what  circumstances  of  official  omission 
or  misconduct  will  avoid  an  election,  the  object  to  be 
attained  by  an  election  must  be  kept  in  view,  to  wit: 
The  ascertaining  of  the  will  of  the  community  upon  a 
particular  question.  Whatever  statutory  provisions  are 
essential  to  the  attainment  of  this  end,  are  obviously 
indispensible ;  and  whatever  precautions  prescribed  by 
statute  against  mistake  or  fraud,  are  of  such  a  nature 
that  their  omission  in  the  particular  instance  has  result- 
ed in  a  fraud  upon  the  electors,  or  has  rendered  the 
result  of  the  election  incurably  uncertain,  or  the  future 
omission  of  which,  in  the  future,  if  permitted,  must 
necessarily  prove  avenues  of  fraud,  tend  to  prevent  a 
fair  exercise  of  the  franchise,  or  to  render  elections  in- 
secure and  uncertain,  must  be  held  to  be  matter  of 
substance,  and  essential  to  the  validity  of  the  pro- 
ceeding. 

38 
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Bat  a  mere  voluntary  omiflsion  to  Tote,  on  the  part 
of  those  entitled,  where  a  full  and  fair  opportunity  has 
been  offered,  will  not  alone  avoid  the  election.  Those 
who  did  exercise  their  electoral  rights,  cannot  be  de» 
prived  of  the  fair  results  of  the  election,  by  the  mere 
failure  of  others  to  vote.  The  question  is  not,  whether 
all  the  legal  voters  in  the  district  actually  expressed 
their  will  at  the  polls,  but  whether  they  had  the  op* 
portunity  which  the  law  requires,  to  do  so. 

This  being  a  special  election,  notice  to  the  elec- 
tors was  essential  to  its  validity;  and  for  want  of 
this  notice,  the  election,  so  far  as  it  concerns  Macon 
County,  was  void*  The  fact  that  an  election  was  ac- 
tually held  in  nine  out  of  the  twelve  civil  districts  in 
that  county,  cannot  obviate  this  objection,  as  it  cannot 
be  known  how  many  of  the  voters  of  the  county  were 
deprived  of  the  privilege  of  voting  by  the  want  of 
notice.  But  a  more  difficult  question  is  as  to  the  ef- 
fect of  a  failure  to  hold  a  valid  election  in  one  county 
of  a  ^Chancery  .Division,  upon  an  election  extending 
over  the  entire  division. 

This  question  was  considered  by  this  Court  in  the 
case  of  Marshall  vi.  Eerns,  2  Swan,  68.  At  a  coun- 
ty  election,  it  appeared  that  Marshall  had  received  199 
votes,  and  Eem  196,  and  that  through  the  fault  of 
an  officer  no  election  was  held  in  one  civil  district  of 
the  county,  though  twenty  electors  attended  at  the 
place  of  voting,  and  that  fifty  or  sixty  resided  in  the 
district.  It  was  held  that  the  election  was  void,  upon 
the  ground,  that  if  the  election  had  been  held  in  this 
ommitted  district,  the  result  might  have  been   different 
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The  question  again  arose  in  Lonisyille  &  Nash- 
ville  B.  R.  Co.  v$.  Connty  Gonrt,  1  Sneed  687,  where 
nothing  appeared  in  the  case,  except  the  naked  fact 
that  at  one  civil  district  of  the  county,  the  polls  were 
not  opened,  and  no  other  fact  was  stated.  The  eleo^ 
tion  was  held  valid;  the  Court  distinguishing  the  case 
from  Marshal  vs.  Kerns,  and  saying  that  in  that  case, 
"It  appeared  that  voters  enough  were  deprived  of  the 
right,  and  that  against  their  will,  to  have  changed  the 
result." 

McCraw  vs.  Harralson,  4  Cold.,  84,  was  another 
case  in  which  at  a  county  election,  the«  election  had 
failed  to  be  held  in  one  of  the  civil  districts  of  the 
county.  The  Court  in  its  opinion,  says:  "It  does 
not  appear  in  this  record  what  the  plaintiff's  majority 
was ;  nor  does  it  appear  if  all  the  voters  who  attended 
at  the  10th  ci^il  district,  where  the  ballot  box  was 
not  opened,  had  cast  their  votes  either  the  one  way 
or  the  other,  it  would  have  changed  the  result.  The 
mere  fact  that  the  election  was  not  holden  at  this  pre- 
cinct, is  not  sufficient  to  vitiate  it;  there  must  be 
something  more.  The  general  result  of  the  election 
must  be  shown  to  be  affected  by  it ;  the  burden  of 
showing  this  lies  upon  those  who  contest  the  general 
returns   of  the   Sheriff," 

In  Hx  parte^  Heath,  8  Hill,  N.  Y.,  the  election 
was  held  in  four  districts,  composing  the  sixth  ward 
of  the  City  of  New  York.  The  returns  were  regu- 
larly made  from  three  of  these  districts,  showing  a 
majority  of  ballots  for  the    relator,    but    in    the    fourth 
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district  the  ballots  were  destroyed  by  a  mob,  before 
being  counted.  It  was  contended  that  this  left  the 
result  in  such  uncertainty,  that  the  election  must  be 
declared  void.  But  the  Court  held  the  election  valid, 
and  that,  to  give  the  loss  of  the  ballots  any  effect,  it 
must  at  least  be  shown  that,  but  for  such  loss  the  re- 
sult would  have  been  different. 

The  Supreme  Court  of  Michigan,  held,  that  a  law 
submitting  to  the  voters  of  a  county,  the  question  of 
removing  the  county  site,  is  void  if  there  is  no  mode 
under  the  law,  by  which  a  city  within  the  county 
can  participate  in  the  election:  Attorney-General  vs. 
The  Supervisors,  11  Mich.,  63.  See  also  Fort  Dodge 
vi.   The    District,  etc^,   17   Iowa,  86. 

In  People  vs.  Cicott,  16  Mich.,  305,  it  is  held,  that, 
if  illegal  ballots  are  received  at  an  election,  in  number 
sufficient  to  change  the  declared  result,  and  it  not  ap« 
pearing  for  whom  such  illegal  ballots  were  cast,  the 
election  must  be  held  void  for  uncertainty.  See  Gooley 
Const.,  Lim.,   620. 

Judge  Cooley,  in  a  recent  work,  says,  upon  thb  sub- 
ject: ^^Although  the  failure  of  one  election  precinct  to 
hold  an  election,  or  to  make  a  return  of  the  votes 
cast,  might  not  render  the  whole  election  a  nullity, 
where  the  electors  of  that  precinct  were  at  liberty  to 
vote  had  they  chosen,  or  where,  having  voted,  but  failed 
to  make  return,  it  is  not  made  to  appear  that  the  votes 
not  returned  would  have  changed  the  result;  yet,  if 
any  action  was  required  of  the  public  authorities  prelim<- 
inary  to  the    election,   and    that  which    was  taken   was 
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not  such  as  to  give  all  the  electors  the  opportunity  to 
participate,  and  no  mode  was  cpen  to  the  electors  by 
which  the  officers  might  be  compelled  to  act,  it  would 
seem  that  such  neglect,  constituting  as  it  would,  the 
disfranchisement  of  the  excluded  electors  pro  hac  viee^ 
must,  on  general  principles,  render  the  whole  election 
nugatory;  for  that  cannot  be  called  an  election,  or  the 
expression  of  the  popular  sentiment,  where  a  part  only 
of  the  electors  have  been  allowed  to  be  heard,  and  the 
others,  without  being  guilty  of  fraud  or  negligence,  have 
been  excluded:"     Cooley  Con.  Lim.,  616. 

Courts  will  be  very  reluctant  to  interfere  for  the  pur- 
pose of  setting  aside  an  election  extending  over  large 
districts,  for  the  mere  failure  to  give  notice  of,  or  to  hold 
it,  in  small  and  unimportant  local  precincts,  even  though 
there  may  be  some  theoretical  uncertainty  as  to  whether 
the  will  of  the  people  has  on  the  whole  been  ascer- 
tained. 

Sut  where  there  has  been  a  total  failure  on  the  part 
of  the  officers  whose  duty  it  is,  to  give  the  notices  requi- 
site to  the  validity  of  a  special  election,  and  such  failure 
operates  as  a  practical  disfranchisement  of  the  legal  vo- 
ters of  an  entire  county  in  a  single  judicial  district,  this 
is  such  a  substantial  and  material  failure  of  the  electoral 
franchise,  as  compels  us  to  regard  the  election  as  a  nul- 
lity throughout  the  entire  district. 

The  safety  of  the  State  depends  upon  the  preservation 
of  the  integrity  of  the  elective  franchise  and  the  purity 
of  the  elections;  and  these  can  only  be  preserved  by 
requiring    the    officers     charged    with    duties    in    regard 
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thereto,  to  comply  with  all  the  essential  requisites  of 
the  laws  placed,  to  guard  the  franchise  against  abuse, 
fraud  or  violence. 

In  the  present  instance,  the  number  of  registered 
voters  in  Macon  County  who  did  not  vote,  was  more 
than  sufficient,  if  they  had  all  voted  one  way,  to  have 
changed  the  result  as  declared.  We  have  no  means  of 
knowing  how  their  ballots  would  have  been  cast  if  they 
had  voted,  and  must  presume  that  their  failure  to  vote 
was  the  result  of  want  of  notice;  and  therefore  we 
have  no  assurance  that  the  result  of  this  election  is  an 
expression  of  the  will  of  the  people  of  that  county,  or 
of  the  judicial   district. 

The  failure  to  give  notice  of  the  election  in  Macon 
County,  must  avoid  this  election.  But  when  to  this  we 
add,  that  there  was  a  total  failure  to  hold  any  election 
in  about  two-fifths  of  all  the  civil  districts  in  the  other 
counties  of  the  Chancery  Division,  this  failure  in  many 
instances,  resulting  from  the  omissions  or  misconduct  of 
officers  whose  duty  it  was  to  hold  the  elections;  that 
in  a  number  of  the  districts  in  which  elections  were 
held,  they  were  held  by  officers  not  authorized  by  law 
to  hold  them;  that  in  many  instances  the  polls  were 
opened  and  closed  at  irregular  and  illegal  hours;  and 
that  throughout  the  Chancery  Division,  many  of  the 
proceedings  were  characterized  by  irregularity,  confusion 
and  uncertainty.  These  facts,  with  the  total  failure  to 
give  notice  of  the  election  in  Macon  County,  leave  no 
doubt  upon  the  mind,  that,  in  this  case,  there  has  been 
so  gross  and  palpable  a  failure  of  opportunity  for  a  free 
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and  equal  expression  of  the  popular  will,  that  the  elec- 
tion cannot  be  permitted  to   stand. 

It  may  be  that  the  popular  will  has  not  been  de- 
feated in  the  present  instance,  but  this  we  cannot  know; 
and  if  we  could  know  this,  we  could  not  lay  down  a 
rule  which  would  enable  ministerial  officers  i»  the  future 
to  commit  frauds  upon  the  community,  and  at  their 
discretion  to  disfranchise  the  electors  of  a  material  and 
substantial  part  of  an  electoral  district. 

The  election  being  void,  the  issuing  of  a  commission 
by  the  Goyernor  to  the  defendant,  being  a  mere  min- 
isterial act  in  pursuance  of  the  election,  cannot  have 
any  effect.  The  decree  must  be,  that  the  defendant  is 
not  entitled  to  hold  the  office  by  virtue  of  the  election 
or  of  the  commission;  and  he  will  be  prohibited  from 
exercising  the  functions  of  the  office  under  the  same* 
The  rights  of  Barry  under  his  commission  are  not  be- 
fore us,  and  we  make  no  decree  in  relation  to  him. 
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Mayor  op  Nashvillb  vs.  W.  J.  Thomas,  and  Same  vs. 

James  MgLauohlin. 


1.  Taxation.       Municipal  Corporation  cannot  levy  taxes  on  property  or 

privileges  not  taxed  by  the  State,  Municipal  corporations  of  the 
State  are  not  authorized  to  levy  taxation  upon  properties  or  privi- 
leges, other  than  such  as  are  taxable  by  the  statutory  law  of  the 
State. 

2,  Same.      Bank  and  other  stocks,  taxed  by  the  State,       When,     By  the 

statutes  and  Code,  shares  of  stocks  in  banks  are  taxable,  and  by  sub- 
sections of  541 1  all  investments  by  citizens  in  stocks  out  of  the  State, 
are  taxable,  and  "all  other  stocks"  are  taxable.  These  A.cts  are 
construed  to  embrace  the  shares  of  all  Banks  located  in  the  State,  as 
well  as  those  which  have  come  into  being  since  the  enactment  of 
the  Code. 

8.  Same.  Same,  Taxable  at  the  place  of  the  oumer.  The  law  of  Ten- 
nessee is,  that  shares  of  stock  in  banks  or  other  corporations,  are 
taxable  at  the  place  of  the  owner,  where  he  is  a  resident  of  the  State. 

4.  Conflict.  T?ie  law  of  Tennessee  and  of  Congress  in.  National  B€mk 
stocks  not  taxed  by  the  laws  of  Tennessee,  The  Act  of  Congress 
requires  that  States  shall  assess  for  taxation,  shares  of  stock  in  Na^ 
tional  Banks,  at  the  place  where  the  bank  is  located,  and  not  else- 
where. The  law  of  this  State,  not  assessing  for  taxation,  shares  of 
stock  in  IN'ational  Banks  at  the  place  where  the  banks  are  located, 
is  not  in  conformity  with  the  Act  of  Congress;  and  so  far  as  it  pur- 
ports to  tax  such  stocks,  is  void.  The  State  not  having  taxed  shares 
of  stocks  in  National  Banks  located  in  the  State,  they  are  not  taxa- 
ble by  the  municipal  corporation  of  Nashville. 


FROM     DAVIDSON. 


At  the  September  Term,  1867,  there  was  a  judgment 
against  the  Mayor  and  City  Council  of  Nashville;  from 
which  they  appealed.      Judge  M.  M.  Brien,  presiding. 
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John  Lellyett  and  D.  W.  Pbabodt,  for  Nashville. 

Edward  H.  East  and  John  Spurlock,  for  Thomas  & 
McLaughlin. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court.  ^ 

The  municipal  government  of  Nashville,  by  ordinance 
of  date  July  11,  1867,  levied  upon  the  shares  of  the 
stock  of  the  National  Banks  of  Nashville,  a  tax  of  one 
dollar  ($1.60,)  and  sixty  cents  on  every  one  hundred 
dollars'  worth   of  the  shares   of  those  banks. 

Thomas  was  the  owner  of  one  hundred  and  seventy- 
five  shares  of  the  stock  of  the  Second  National  Bank 
of  Nashville,  of  the  value  of  $17,500,  and  had  his  resi- 
dence in  the  City  of  Nashville.  McLaughlin  was  the 
owner  of  thirty-five  shares  of  the  stock  of  the  same 
bank,  and  had  his  residence  in  the  County  of  Davidson, 
and  outside  of  the  City  of  Nashville.  Thomas  and 
McLaughlin  deny  the  validity  of  the  ordinance,  and  the 
liability  of  their  stock  to  taxation,  by  virtue  of  the 
ordinance.  Shares  of  stock  in  the  National  Banks,  are 
taxable  by  the  States.  It  is  authorized  by  the  Act  of 
Congress,  of  June  3d,  1864,  sec.  41,  13  Statutes  at 
Large,  99;  and  the  Supreme  Court  of  the  United  States 
has  sanctioned  the  exercise  of  the  power  by  the  States: 
Van  Allen  V8.  Assessors,  8  Wallace,  573.  The  Act  of 
Congress  prescribes  the  conditions  upon  which  such  tax- 
ation may  be  imposed  by  the  States;  and  the  taxation 
imposed  by  the  States,  must  conform  to  those  conditions. 
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otherwise  will  be  void.  The  manicipal  corporations  of 
the  State  are  not  authorized  to  levy  taxation  upon  pro- 
perties or  privileges,  other  than  such  as  are  taxable  bj 
the  statutory  law  of  the  State. 

The  inquiry  then,  is,  whether  the  revenue  laws  of 
the  State,  embrace  the  shares  of  stock  in  the  National 
Banks  within  the  properties  upon  which  taxation  is  im- 
posed; and  if  so,  whether  the  taxation  imposed,  conforms 
to  the  conditions  prescribed  by  the  Act  of  Congress? 
If  the  answer  to  either  branch  of  the  inquiry  be  neg- 
ative, the  ordinance  of  the  Corporation  of  Nashville  is 
void.  By  the  Code  and  statutes,  shares  of  stock  in 
banks  are  taxable;  and  taxation  is  imposed,  upon  them. 
The  Code,  section  541,  sub-section  10,  enacts,  ^Hhat  all 
stocks"  are  taxable.  The  sub-section  9,  of  the  same 
section,  enacts,  that  ^^all  investments,  by  inhabitants  of 
this  State,  in  stocks  out  of  the  State,''  are  taxable; 
and  the  10th  sub-section  enacts,  that  ^^all  other  stocks'' 
are  taxable.  These  words  are  comprehensive  enough, 
to  embrace  the  shares  of  all  banks  located  in  the  State, 
as  well  those  which  have  come  into  being  since  the  en- 
actment of  the  Code,  as  those  before;  and  the  shares 
of  National  Banks,  as  of  banks  which  derive  their  be- 
ing under  the  authority  of  the   State. 

The  stocks  of  corporate  bodies  are  personal  prop- 
erty. It  needed  no  statutory  enactment  to  make  them 
so.  They  are  so,  upon  the  common  law  definition. 
The  section  1487,  of  the  Code  enacts,  that  the 
stocks  of  all  private  corporations  designated  by  the  sec- 
tion, are  personal  property,  and  subject  to  levy  and 
sale  under  execution;  and  the    section  3034  declares  the 
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same  of  the  stocks  of  railroad  and  turnpike  corpora- 
tions—corporation stocks  are  to  be  deemed  personal 
property.  The  Revenue  Act  of  the  Legislature,  of 
May  24,  1865,  ch.  8,  sec.  1,  enacts,  that  the  rate  of 
taxation  levied  by  virtue  of  that  Act,  shall  be  ^^  on 
every  one  hundred  dollars'  worth  of  taxable  property, 
twenty-jSve  cents."  This  includes  taxable  personalty  as 
well  as  real  estate,  and  of  course  bank  stocks.  The 
Act  embraces  many  subjects  of  taxation. .  The  busi- 
ness of  banking  and  of  other  corporai^e  franchises  is 
*  embraced  in'  this  Act.  In  respect  of  these,  the 
tax  imposed  is  considered  to  be  upon  the  franchise 
privilege,  or  business  of  the  corporation.  This  is 
quite  another  thing  than  taxation  upon  the  shares 
.of  the  stock,  as  taxable  properties  of  the  stockholders 
in  the  corporations  designated:  See  6  Wallace,  594; 
Society  for  Savings  vs,  Caite.  Personal  property  is 
taxable  in  the  county  where  it  is  at  the  time  of  the 
assessment.  So  the^  Code  declares,  section  553,  sub- 
section 4;  the  language  is:  ^^All  other  personal  prop- 
erty than  slaves,  shall  be  assessed  in  the  county  where 
it  is  at  the  time  of  the  assessment."  The  place  of 
taxation  of  personal  property,  is,  consequently,  in  the 
county    where  it  is  at  the   time  of  the   assessment. 

Shares  of  stock  being  personalty,  and  taxable  in  the 
county  where  the  stock  is,  the  question  in  respect  of 
stocks  owned  by  a  person,  is,  where  is  the  stock?  At 
the  place  of  the  owner,  or  at  the  place  of  the  Bank  ? 
Undoubtedly,  for  the  purpose  of  taxation,  at  the  place 
of  the  owner.  The  rule  is,  that  personal  property 
follows  the  person  of  the    owner.      And  this  rule  gov- 
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ems  in  this  State,  sabject  to  modifications  in  occa- 
sional cases,  of  peculiar  character.  Though  not  nni- 
yersaly  the  rule  is  general  as  to  personalty  of  all 
kinds;  and  with  less  exceptions  as  to  choses  in  action, 
and  as  to  stocks  that  are  in  the  nature  of  choses  in 
action,  than  as  to  personalty,  of  physical  form  and  corpo- 
real character.  Nothing  here  said,  is  to  be  understood 
as  implying  that  shares  of  stock  owned  by  residents  or 
non-residents,  may  not  be  made  by  legislative  enactment, 
taxable  at  the  place  of  the  corporation  of  which  it  is 
an  incident.  The  contrary  opinion,  if  ever  held  or  ex- 
pressed in  any  decision  of  this  Court  in  former  years, 
is  obsolete.  Such  opinion  belongs  to  the  age  before 
stocks  had  become  as  they  now  are,  common  and  prac- 
tical realities  in  trade  and  finance,  having  a  being  defi- 
nite to  the  perceptions  of  persons  owning  or  dealing  in 
them,  as  if  invested  with  the  form  of  physical  actu- 
ality. The  law  of  this  State  is,  that  stocks  in  Banks, 
or  other  corporations,  are  taxable  at  the  place  of  the 
owner,   when   he   is   an   inhabitant   of  this  State. 

Further,  one  of  the  conditions  prescribed  by  the 
Act  of  Congress,  as  essential  to  the  exercise  of  the 
power  of  the  States  to  impose  taxation  on  National 
Bank  stock,  is,  that  the  assessment  for  taxation  of 
such  stock  shall  be  "at  the  place  where  the  Bank  is 
located,   and  not  elsewhere." 

The  law  of  Tenneseee  does  not  prescribe  that  the 
assessment  of  Bank  stocks.  State  or  National,  shall  be  at 
the  place  where  the  Bank  is  located,  and   not  elsewhere. 

The  revenue  laws  of  Tennessee,  in  respect  to  the 
taxation  of  shares  of    National  Bank  stocks,    is,  there- 
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fore,  not  in  conformity  with  the  condition  prescribed 
by  the  Act  of  Congress,  and  is,  so  far  as  it  purports 
to  tax  such  stocks,  void.  And  so,  the  shares  of  stocks 
of  National  Banks  are  not  taxed  by  the  Revenue  Law 
of  Tennessee,  and  are  not  taxable  by  the  municipal 
corporation  of  Nashville.  This  disposes  of  both  the 
present  cases.  Other  questions  pertinent  to  the  mat- 
ter in  controversy,  have  been  discussed  by  counsel.  No 
useful  purpose  is  seen  demanding  the  decision  of  them 
here.  The  General  Assembly,  if  thought  fit,  can  easily 
enact  a  law  which  shall  subject  the  National  stocks  to 
taxation. 

A£Srm  the  judgment  in  both  cases.        ^ 

George  Andrews,  J.,  delivered  the  opinion  of  the 
Court  in  the  petition  of  plaintiiF  for   a  re-hearing. 

In  these  causes  a  petition  has  been  filed  by  the 
Mayor  and  City  Council  for  a  re-hearing;  the  petitioners 
basing  their  application  upon  a  supposed  error  in  the 
decision  of  this  Court  announced  at  the  present  term, 
in  holding,  as  the  Court  did  in  that  decision,  that 
property  of  citizens  of  this  State  in  the  shares  of  stock 
of  the  incorporated  Banks  of  this  State  must  be  held 
to  have  its  situs  for  the  purposes  of  taxation,  at  the 
place  of  the  owner's  domicil,  and  not  at  the  place 
where  the  Bank  is  located,  if  such  location  is  at  a 
place  other  than  the  domicil.  The  importance  of  the 
question  involved  renders  it  proper  to  re-examine  the 
case  in  the  light  of  the  additional  authorities  furnished 
by   the  counsel  for  the  petitioners :   and  after    such  ex- 
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amination,  we  are  fully    satisfied    of   the  correctness    of 
our  former  decision. 

•  Our  statute,  (Code  Sec.  668,)  after  providing  for  the 
assessment  of  poll  tax,  real  estate,  and  slaves,  declares: 
^^AU  other  personal  property  shall  be  assessed  in  the 
county  where  it  is  at  the  time  of  the  assessment."  If 
the  Bank  is  located  in  one  county  in  this  State,  and 
the  shareholder  resides  in  another  county,  at  which 
place  are  shares  of  stock  so  held,  located? 

The  shareholder  in  an  incorporated  company,  is  not 
a  partner  of  his  co-corporators,  nor  a  joint  owner  with 
them  of  the  property  and  assets  of  the  corporation. 
His  share  o(  the  stock  is  a  species  of  chose  in  action, 
the  ownership  of  which  entitles  him  to  participate  in 
the  net  profits  earned  by  the  corporation  during  its  ex- 
istence, and  at  its  dissolution  to  a  ratable  proportion  of 
the  property  of  the  corporation  that  may  remain  after 
payment  of  the  debts  of  the  corporation:  8  Wall,  584; 
35  N.  Y.,  430. 

It  is  commonly  said  that  personal  property  follows 
the  person  of  the  owner;  a  statement,  which  taken  lilr 
erally  would  be  a  fiction  of  law,  atid  which  is  fre- 
quently  spoken  of  as  such.  But  properly  understood, 
it  expresses  only  the  simple  and  reasonable  doctrine 
that,  for  certain  purposes  of  disposal,  conveyance,  distri« 
bution,  etc.,  the  property  which  a  person  has  in  chat- 
tels, is  subject  to  the  regulation  of  the  law  of  his  domi- 
cil,  and  not  to  that  of  the  place  where  the  chattel  is 
corporeally  located:    Story  Gonfl.  Laws,  sec.   380. 

But  this  doctrine,  conVenient  and  reasonable  as  it 
is  in  regard  to   the    proper  subjects  of  its   appIieatioDy 
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has  no  place  in  this  discussion.  Our  statute  declares, 
'that  personal  property  shall  be  assessed  '4n  the  county 
where  it  is/'  and  there  is  no  doubt  that  the  literal 
terms  of  the  statute  must  control,  and  wherever  the  per- 
sonal property  ^^s/'  whether  it  be  a  chose  in  action,  or 
a  tangible  chattel,   there  it  must  be  taxed. 

But  where  is  a  chose  in  action?  The  right  of  the 
owner  is  not  a  right  in  a  thing,  or  a  right  to  a  thing, 
but  a  mere  right  of  action  to  recover  his  debt,  or  his 
damages,  which,  until  recovered,  have  no  corporeal  ezis- 
*  tence.  And  independently  of  authority,  it  would  seem 
to  require  quite  as  little  the  aid  of  fictions  of  law,  to  lo- 
cate this  intangible  right  of  action  at  the  place  where  the 
owner  resides,  and  inhere  the  right  exists,  as  at  the 
domicil  of  the  party  against  whom  the  right  must  be 
enforced. 

But,  upon  authority,  it  is  clear  that  the  sittis  of  a 
chose  in  action,  must  be  held  to  be  at  the  domicil  of 
the  owner.  It  is  true  that,  in  seeking  his  remedy  tha 
creditor  is  compelled  to  have  recourse  to  the  law  of 
the  place  where  his  debtor,  or  the  property  of  the 
debtor  is;  and  it  is  also  true  that  the  Courts  of  one 
State  in  affording  such  remedy,  will  do  so  with  due 
regard  to  the  rights  and  interests  of  its  own  citizens; 
but  this  principle  concludes  nothing  as  to  whether  the 
9itus  of  the  chose  in  action,  is  at  the  one  place  or  at 
the  other.  Thus  an  administrator  appointed  in  one 
State,  cannot  maintain  a  suit  in  another,  not  in  con- 
sequence of  any  difficulty  as  to  the  situs  of  the  debt, 
but  because  his  authority  as  administrator  is  confined 
to  the  forum  of  his  appointment. 
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In  Parsons  V8.  Lyman,  20  N.  Y.,  103,  an  execntor 
appointed  in  Connecticat,  where  his  testator  was  domi- 
ciled, had,  bj  the  Yolnntarj  payment  of  a  debtor  of 
his  testator  residing  in  the  State  of  New  York,  collect- 
ed a  smn  of  money  and  carried  it  into  the  State  of 
Connecticut.  Afterwards  the  same  executor  took  out 
letters  of  administration  in  the  State  of  New  York, 
and  the  question  arose,  whether  he  was  bound  to  ac^ 
count  in  the  latter  forum  for  the  said  money.  Denio, 
J.,  in  that  case,  says :  ^^By  the  general  rules  of  law, 
the  debts  thus  converted  into  money,  had  no  locality 
other  than  that  of  the  creditor's  domicil  in  Connecticut; 
and  when  they  had  been  thus  converted,  and  the 
avails  had  been  brought  into  the  jurisdiction  of  the 
creditor's  domicil,  their  origin  and  former  history  become 
immaterial,  as  I  conceive,  for  any  purpose,  whatever." 

In  Holmes  V9.  Bemsen,  4  J.  Ch.  B.,  460,  the  con- 
test arose  in  regard  to  a  debt  due  to  a  bankrupt,  in 
foreign  jurisdiction;  and  Kent  Chancellor,  quotes  with 
approval  the  decision  of  Lord  Hardwicke,  in  2  Ves., 
85,  Thorn  vs.  Watkins,  as  follows:  "That  taking  a 
foreign  probate,  or  letters  of  administration  in  the 
country  where  the  property  was  situated,  was  but  for 
form,  and  to  enable  the  party  to  sue,  and  that  all 
debts  followed  the  person  not  of  the  debtor,  but  of 
the  creditor  to  whom  due,  and  that  it  would  be  most 
niischeivous  if  they  were  to  follow  the  person  of  the 
debtor." 

Where  a  bond  executed  by  a  resident  of  New  York 
to  a  resident  of  Vermont,  came  to  the  hands  of  the   ad- 

* 

minietrator  in  the  latter  State,  it  was   held    to    be    as- 
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sets  in  his  hands,  even  though  aecored  by  mortgage  in 
New  York.  ^^The  bond  was  in  Vermont  and  was 
owned  there,  and  was  assets  to  be  distributed  there, 
under  the  proper  jurisdiction  of  their  Courts,"  *  * 
*  *  ^'If  a  creditor  of  Hotchkiss  had  sued  out  letters 
of  administration  in  this  State,  he  would  have  had 
,  nothing  to  administer :  Per.  Kent,  Ch.,  Doolittle  V8. 
Lewis,  7  J.   Ch.   R.,  49. 

An  executor  or  administrator,  or  administrator  of  the 
domicil  of  the  decedent,  and  having  the  possession  of  ne- 
gotiable paper,  due  to  the  deceased  in  k  foreign  juris- 
diction, may  transfer  it  by  indorsement.'  Story  Confl. 
Laws,  sees.  359,  517. 

So  of  stocks:  "Though  stock  abroad  may  be  as  to 
its  transfer,  aifected  by  the  local  laws,  it  is  not  to  be 
treated  as  of  course  as  partaking  of  the  character  of 
eal  estate,  and  descendible  as  such.  On  the  contrary, 
if  it  be  by  the  local  law,  personal  estate  it  may  be 
disposed  of  by  an  administrator  as  such,  and  the  title 
passes  if  it  be  made  in  the  forms  prescribed  by  the 
foreign  law."  Story  Confl,  Laws,  sec.  388,  Note  2. 
There  is  but  little  direct  authority  upon  this  ques- 
tion. Cases  in  regard  to  the  right  of  personal  rep- 
resentatives to  bring  suit  in  foreign  jurisdictions,  throw 
no  light  upon  it,  because  that  right  depends  not  upon 
the  9itw  of  the  cause  of  action,  but  upon  the  local 
limitation  upon  the  authority  of  the  representative.  The 
English  cases  relied  upon  by  petitioner's  counsel,  are  of 
no  value  in  this  connection,  for  the  reason  that  they  are 
based  upon  a  rule  established  in  the  Ecclesiastical  Courts 

whioh  ifl  both  arbitrary    and  contradictory.     They  hold 
89 
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that  flimple  contract  debts  make  bona  notabSia  where 
the  debtor  liyed,  specialty  debts  at  the  place  where  the 
bond  happened  to  be  at  the  time  of  the  death  of  the 
testator,  and  judgments,  statutes  and  r^ognisances,  at 
the  places  where  they  are  given  or  acknowledged,  the 
debt  following  the  person  of  the  debtor  in  only  one  of 
these  three  cases:      1  Wms.    on  Executors,   263. 

The  cases  cited  by    petitioner's  counsel    are    the    fol- 
lowing,  and  we  will  examine  them  in  detail: 

In  Ux  parte,  Home,  7  B.  &  0.,  632,  and  1  Man.  k 
By.,  529,  the  testator  died  at  Birmingham,  the  owner 
of  a  share  in  a  canal  company  having  its  office  at  Bir- 
mingham, and  it  was  claimed  that  the  executrix  onght 
to  take  out  a  prerogative  probate,  on  the  ground  that 
as  the  canal  ran  through  several  dioceses,,  the  testator 
must  be  held  to  have  been  the  owner  of  property  in 
each  diocese.  But  it  was  held,  that  the  share  was 
'  personal  property,  and  that  probate  was  properly  made 
at  Birmingham.  The  decision  is  placed  upon  the  ground 
that  the  testator  died  at  Birmingham,  and  that  the 
transfer  of  the  share  to  him  was  registered  upon  the 
company's  books  at  that  place. 

The  King  vs.  Undertakers  of  A.  &  C.  Navigation, 
2  Term  R.,  660,  involved  the  question,  where  a  tax 
assessed  upon  tolls  levied  upon  river  navigation,  should 
be  assessed;  at  Leeds  and  Wakefield,  where  the  tolls 
were  collected,  or  at  every  municipality  through  which 
the  navigation  extended?  It  was  treated  by  both  Court 
and  counsel,  as  in  the  nature  of  a  tax  on  land,  bat 
held  that  it  must  be  assessed  at  the  places  where  the 
tolls   were    collected.      It  was   not  a  tax  on  shares    of 
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Stock  or  on  choses  in  action,  and  there  does  not  appear 
to  have  been  any  incorporated  company  in  the  case. 

In  Rex  vs.  Cardington,-  Gowper,  581,  and  in  The 
King  V8.  The  Company,  etc.,  8  Term  R.,  840,  the  qaes- 
tion  was  the  same;  and  neither  of  these  cases  throws 
any  light  upon  the  present  'inquiry. 

In  Robinson  vs.  Bland,  cited  from  2  Burr.,  1079, 
the  only  question  was,  whether  a  bill  of  exchange  given 
in  France,  and  payable  in  England,  upon  a  consideration 
illegal  by  the  law  of  England,  *  was  enforcable  in  the 
English  courts,  and  it  was  held,  that,  as  it  was  payable 
in  England,   the  law   of  that   country  must   control. 

Milne  vs.  Moreton,  6  Binn.,  353,  was  a  case  in  which 
the  Judge  expressed  his  opinion  that  property,  consist- 
ing of  debts,  may  be  said  to  be  in  the  place  where 
the  debtor  resides;  but  that  question  was  not  directly 
involved,  the  contest  being  one  between  domestic  and 
foreign   creditors. 

Johnson  t;^.  Lexington,  14  B.  Mon.,  648,  was  a  ques- 
tion upon  the  construction  of  the  charter  of  the  City 
of  Lexington.  The  Court  say:  "We  think  the  power 
of  taxation  conferred  on  the  city  authorities  by  the 
charter,  extends  only  to  the  property  and  estate  within 
the  city,  and  that  the  property  referred  to  is  visible 
property,  actually  situated  within  the  city,  and  not  such 
estate  as  has  merely  a  legal  or  constructive  status^  and 
which  is  regarded  for  some  purposes,  as  being  with  its 
owner  wherever  he  is  domiciled.  Money  and  choses  in 
action,  constitute  estate  of  this  character,  and  by  a 
legal  fiction  are  considered  as  having  a  locality  wher- 
ever the  person  resides  to  whom  they  belong." 
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Finley  vs.  Phihtdelphia,  32  Penn.,  381^  was  a  case 
inyolving  no  question  but  that  of  the  right  of  the  city 
to  tax  a  party  temporarily  residing  in  the  city;  for  his 
household  furniture  used  by  him  at  his  residence;  and 
it  was  very  properly  held  that  the  tax   was  valid. 

In  New  Albany  vs.  Meekin,  the  question  was,  wheth- 
er, under  a  charter  conferring  the  right  to  tax  all  real 
and  personal  estate  within  the  city,  the  authorities  could 
tax  a  part  interest  in  a  steamboat  which  touched  only 
occasionally  at  New  'Albany..  The  right  of  taxation 
was,  of  course,   denied  by  the  Court. 

GatHn  vs.  Hull,  21  Yt.,  152,  was  a  case  in  which  a 
resident  of  the  State  of  New  York,  owning  notes  against 
persons  residing  in  Vermont,  placed  them  in  the  hands 
of  an  agent  in  Vermont  for  collection.  The  statute  of 
the  latter  State  provided  that  property  held  in  trust  by 
an  executor,  administrator,  agent  or  trustee,  should  be 
assessed  to  such  executor,  Qtc.  It  was  held  that  these 
notes  were  taxable  in  the  hands  of  this  agent,  under 
this  statute. 

The  case  of  People  vs.  Commissioners,  35  New  York, 
428,  is  cited  as  holding  that  shares  in  an  incorporated 
bank,  are  taxable  at  the  locality  of  the  bank.  This 
case  was  decided  upon  the  express  terms  of  the  statute 
of  New  York,  and  upon  no  other  ground;  said  statute 
requiring  that  such  shares  should  be  assessed  at  the 
place  where  the  bank  is  located,  and  not  elsewhere. 
The  case  contains  no  intimation  of  the  general  doctrine 
contended  for  by  petitioner's  counsel. 

Hoyt  vs.  Commissioners,  28  New  York,  224,  was  a 
case  arising  from  the  attempt  of  the  Commissioners   of 
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taxes  to  tax  the  plaintiff,  residing  in  New  York,  upon 
the  amount  of  his  capital  invested  in  his  business  in 
the  City  of  New  Orleans,  and  upon  farm  stock  and 
household  furniture  in  the  State  of  New  Jersey.  The 
Commissioners  claimed,  that  as  personal  property  follows 
the  person  of  the  owner,  all  the  plaintiff's  personal 
property  must  be  held  to  be  "within  the  State"  of 
New  York,  for  the  purpose  of  taxation.  The  Court, 
per  Comstock,  Ch.  J.,  held  that  personal  property  of 
the  plaintiff  actually  located  and  employed  as  above 
stated,  in  Louisiana  and  New  Jersey,  was  not  "within 
the  State"  of  New  York  for  the  purposes  of  taxation, 
within  the  meaning  of  the  statute;  the  Chief  Justice 
then  saying:  "This  conclusion  is  intended  to  embrace 
only  property  which  is  visible  and  tangible,  so  as  to  be 
capable  of  a  situs  away  from  the  owner  or  his  domicil; 
and  I  do  not  consider  the  question  in  reference  to  per- 
sonal esi^,te  of  a  different  description.  It  must  be 
within  this  State,  in  order  to  be  subject  to  taxation, 
for  so  is  the  statute;  but  that  may  be  true  of  choses 
in  action  and  obligations  for  the  payment  of  money 
due  to  a  creditor  resident  here,  from  a  debtor  whose 
domicil  is  in   another   State." 

The  above  are  all  the  cases  cited  on  the  part  of 
the  petitioners  upon  this  point,  except  that  in  19  111., 
which  is  not  at  present  accessible  to  the  Court.  But 
as  the  statute  of  that  State  expressly  declares  that  per- 
sonal property  shall  be  assessed  at  the  residence  of  the 
owner,  it  is  hardly  probable  that  that  case  would  assist 
us  in  this   investigation.      These   authorities   do  not  sus- 
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tain  the  petitioner's  position;  and  so  far  as  they  have 
any  relevancy  at  all  to  the  question  before  ns,  their 
weight  is   decidedly  the  other  way. 

The  argument  drawn  by  connsel  for  plaintiff  in  error 
from  a  review  of  the  past  legislation  of  this  State,  does 
noty  in  our  view,  sustain  his  positions.  The  omission 
in  the  compilation  of  the  Code,  of  most  of  the  prior 
statutes  which  he  cites,  certainly  cannot  indicate  an  in- 
tention on  the  part  of  the  Legislature,  to  adhere  to  the 
theory  or   principles   of  the   omitted  statutes. 

Provisions  in  the  statute  for  the  attachment  of  stocks 
owned  by  non-residents,  and  for  securing  a  lien  on 
such  property  by  the  registry  of  the  judgment  "in  the 
county  where  the  property  is,"  indicate  simply  that  in 
the  case  of  a  non-resident  owner,  the  convenient  rule 
is,  to  regard  the  stock,  for  the  purposes  of  notice,  as 
located  where   the   corporation  is. 

» 

By  section  541  of  the  Code,  all  investments  by  in- 
habitants of  this  State,  in  stocks  out^  of  the  State,  and 
all  capital  lent  or  deposited  out  of  the  State,  are  tax- 
able. The  Code  requires  the  assessment  for  taxation, 
to  be  in  the  county  where  the  property  is,  and  if 
the  locality  of  State  stocks  and  of  the  shares  of 
moneyed  corporations  is  necessarily  in  the  State  where 
they  are  issued,  or  where  the  corporation  exists,  such 
foreign  stocks  could  not  be  assessed  at  all  in  this 
State. 

But  it  is  further  claimed,  that,  even  if  our  conclu- 
sions above  drawn  are  sound,  still,  the  tax  imposed  in 
these   cases  is  not  illegal,  because  the  law  of  the  Unit- 


DECEMBER  TERM,  1868.  615 

HayoT  of  Nashville  vi.  W.  J.  Thomas,  and  Same  ««.  J.  HcLaugblin. 

ed  States  prohibits  only  a  discrimination  in '  the  rate 
and  place  of  taxation,  but  does  not  assume  to  control 
or  aflfect  the  manner   of  its   assessment. 

The  objection  to  this  assessment  is,  that  it  conflicts 
with  the  provisions  of  our  own  constitution  requiring 
taxation  to  be  equal  and  uniform.  The  owners  of 
shares  in  National  banks  may  reside  at  the  place  where 
the  bank  is  located,  or  at  other  places;  and  if  such 
shares  were  to  be  taxed  under  our  present  laws,  it 
could  only  be  in  those  cases  in  which  the  residence  of 
the  owner  is  at  the  locality  of  the  bank.  For,  if  the 
residence  of  the  owner  is  elsewhere,  he  could  not  be 
assessed  in  respect  of  such  shares  at  his  residence,  be- 
cause  the  law  of  the  United  States  forbids  it;  and  he 
could  not  be  assessed  at  the  place  where  the  bank  is 
located,  because  the  law  of  this  State  does  not  permit 
it. 

It  is  obvious,  therefore,  that  neither  equality  nor 
uniformity  could  be  obtained  in  attempting  to  carry  out 
such  a  system  of  taxation. 
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1^  W.  K.  DoBsoN  VS.  Benjamin  Litton, 


1.  CoNSTKUCTiOH  OF   Writihg.      SaU  of  land.      Specific  performance 

Litton  gaye  to  Dobson  the  following  writing:  "I  haye  this  day  sold 
to  W.  K.  Dobson,  a  certain  tract  of  land,  containing  nine  acres  and 
sixty-six  poles,  near  the  junction  of  broad  Street,  Nashville,  and  the 
Hillsboro'  Turnpike,  Davidson  County,  Tennessee,  for  the  sum  of 
four  thousand  dollars."  Held,  that  this  agreement  will  not  sustain  a 
bill  for  a  specific  performance.  It  does  not  point  out  and  identify 
the  premises,  and  is  too  vague  and  uncertain  to  be  enforced,  and  the 
defect  is  such  that  p^rol  proof  cannot  aid  the  instrument. 

2.  Same.     Same.     When  parol  evidence  may  be  employed  to  aid  a  written 

agreement.  When  not.  Where  an  instrument  is  so  drawn  that,  upon 
its  face  it  refers  necessarily  to  some  existing  tract  of  land,  and  its 
terms' can  be  applied  to  that  one  tract  only,  parol  evidence  may  be 
employed  to  show  where  the  tract  so  mentioned  is  located.  But 
where  the  description  employed,  is  one  that  must  necessarily  apply 
with  equal  exactness  to  any  one  of  an  indefinite  number  of  tracts, 
parol  evidence  is  not  admissible,  to  show  that  the  parties  intended  to 
designate  a  particular  tract  by  the  description. 

3.  Courts  ot  Equity.    Mule  at  to  decrees  for  specific  performance.    Courts 

of  Equity  will  not  decree  a  specific  performance  of  a  written  con- 
tract, unless  its  terms  can  be  clearly  made  out  in  all  its  essential  par- 
ticulars, from  the  writing  itself,  or  by  a  reference  contained  in  it,  to 
some  other  writing. 


FROM   DAVIDSON. 


The  bill  in  this  cause,  was  dismissed  on  demnrrer, 
at  the  May  Term,  1867.  Complainant  appealed.  Chan- 
cellor, Dayib  Campbell,  presiding. 

Stubblefield,   Rankin  &  Spitrlock,  for  Dobson. 

W.  F.  Cooper  &  En.  Baxter,  for  Litton. 
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George  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 

This  was  a  hill  in  equity  filed  hy  Dohson,  as  ven- 
dee, to  enforce  the  specific  performance  of  a  contract 
for  the  conveyance  by  Litton,  of  a  tract  of  land.  The 
complainant  in  the  amended  bill,  avers  as  follows: 
^^That,  on,  etc.,  he  purchased  of  the  defendant,  through 
his  authorised  agents,  Messrs.  Callender  &  Garrett,  a 
certain  tract  of  land,  situated  near  the  City  of  Nash- 
ville, and  near  the  junction  of  Broad  Street  with  the 
Hillsboro*  Turnpike,  in  said  county  of  Davidson,  for  the 
sum  of,"  etc.,  specifying  the  terms  of  payment,  and 
containing  the  usual  averments  as  to  the  complainant's 
offering  to  perform  the  contract,  and  the .  refusal  of 
the  defendant  to  do  so.  An  amendment  was  made  to 
the  bill  averring,  ^^that  the  tract  of  land  therein  de- 
scribed, is  the  only  tract  of  land  owned  by  the  de- 
fendant in  that  vicinity,  wherein  it  is  described  to  be." 
*The  agreement  is  made  an  exhibit  to  the  bill  and  is 
as  follows: 

^^I  have  this  day  sold  to  W.  K.  Dohson,  a  certain 
tract  of  land,  containing  nine  acres  and  sixty-six  poles, 
near  the  junction  of  Broad  Street,  Nashville,  and  the 
Hillsboro'  Turnpike,  Davidson  County,  Tennessee,  for  the 
sum  of  four .  thousand  dollars,"  etc.;  specifying  the 
terms  of  payment ;   as   to   which   no   question  arises. 

A  question  made  as  to  the  sufficiency  of  the  execu- 
tion of  the  agreement  by  the  defendant's  agents,  we 
do  not  notice,  as  it  becomes  immaterial  in  the  view 
here  taken  of  the  case. 
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The  defendant  demurred  to  the  bill^  assigning  as 
demarrer,  that  the  contract  or  agreement  set  forth  in 
the  bill,  is  yoid,  ^^for  uncertainty  as  to  the  land 
sought  to  be  recovered.'*  The  Chancellor  upon  argu- 
ment of  the  demurrer,  dismissed  the  bill,  and  the 
complainant   appealed  to   this   Court. 

The  defendant  claims  that  the  written  agreement,  be- 
ing uncertain  as  to  the  precise  tract  of  land  intended 
by  the  parties,  is  void,  and  that  the  uncertainty  can- 
not be  helped  by  ayerment  or  by  parol  proof;  while 
the  complainant  insists  that  he  has  the  right,  upon 
proving  that  the  defendant  has  but  one  tract  of 
land  in  the  vicinity  of  the  streets  mentioned  in  the  in- 
strument, to  have  the  agreement  applied  to,  and  en- 
forced upon  that   tract. 

The  bill  was  properly  dismissed  even  in  the  view  of 
the  contract  taken  by  complainant's  counsel;  for  the 
reason  that  the  bill,  even  as  amended,  is,  itself,  equal- 
ly as  ambiguous  as  the  contract.  To  entitle  the  com- 
plainant to  introduce  parol  proof,  to  do  away  with  the- 
ambiguity  in  the  contract,  and  to  show  where  the  land 
intended  by  the  parties  lay,  he  should  have  shown  by 
his   bill,   what  partrcular  tract  the  agreement  was   to   be 

« 

applied  to.  The  allegation  introduced  by  way  of 
amendment,  that  the  tract  mentioned  in  the  bill,  was 
the  only  tract  of  land  which  the  defendiknt  owned  in 
that  vicinity,  even  if  proper  to  be  proved  to  mak«  out 
the  complainant's  case,  still  left  the  bill  uncertain  as 
to   what  that  tract   was. 

But  waiving  this  question,  the  instrument  exhibited  is 
not  one  which  will    sustain  a    bill  for  specific  perform- 
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ance.  Without  the  aid  of  parol  proof  it  does  not  point 
out  and  identify  the  premises  and  is  too  vague  and  un- 
certain to  be  enforced.  And  the  defect  in  this  instance, 
is  such  that  parol  proof  cannot  aid  the  instrument. 

If  the  agreement  itself  shows  that  some  particular 
tract  was  intended,  then  parol  proof  is  admissible  to  show 
the  location  and  boundaries  of  the  tract  mentioned,  and 
to  enable  the  Court  to  find  it.  Thus,  if  the  agreement 
had  described  the  premises  as  "my  tract  of  nine  acres 
and  sixty-six  poles,  near  the  junction,"  etc.,  there  could*  - 
be  no  uncertainty  that  a  particular  tract  of  land  was 
meant,  and  even  if  the  grantor  had  two  tracts  answering 
to  that  description,  that  would  create  no  uncertainty 
upon  the  face  of  the  deed,  but  only  after  the  introduce* 
tion  of  proof  to  that   effect. 

But  an  instrument  describing  the,  premises  as  "a 
tract,"  etc.,  as  in  this  instance,  does  not  specify  any 
tract  of  land.  Every  tract  of  nine  acres  and  sixty-six 
poles,  that  could  be  surveyed  in  the  vicinity  indicated, 
would  fulfill  the  conditions  of  this  description  with  equal 
accuracy;  and  the  object  of  the  parol  proof  proffered 
in  this  case,  would  be,  not  to  point  out  the  tract 
which  the  instrument  mentions,  but  to  furnish  grounds 
of  inference  from  the  fact  that  defendant  had  but  one 
tract  in  that  vicinity,  that  the  parties  must  have  in- 
tended the  instrument  to  describe  that  tract  and  no 
other. 

Parol  evidence  for  the  first  purpose  above  mentioned 
is  admissible,  because  it  does .  not  alter  or  contradict  the 
effect  or  terms  of  the  instrument,  but  only  particular- 
izes  the   description  which  the    instrument  gives  of  the 
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premises.  But  parol  evidence  in  the  second  case,  is  in- 
admissible, because  its  effect  is  to  supply  by  parol,  a 
material  part  of  the  agreement,  which  the  statute  of 
frauds   requires  to  be   wholly  in  writing. 

Where  an  instrument  is  so  drawn  that,  upon  its 
face,  it  refers  necessarily  to  some  existing  tract  of  land, 
and  its  terms  can  be  applied  to  that  one  tract  only, 
parol  evidence  may  be  employed  to  show  where  the 
tract  so  mentioned  is  located.  But  where  the  des- 
(^ription  employed,  is  one  that  must  necessarily  apply 
with  equal  exactness  to  any  one  of  an  indefinite  num- 
ber  of  tracts,  parol  evidence  is  not  admissiblo  to  show 
that  the  parties  intended  to  designate  a  particular  tract 
by   the   description. 

The  question  as  to  the  degree  of  certainty  requisite 
in  the  description  of  the  premises  in  instruments  rela- 
ting to  land,  has  been  frequently  before   this  Court. 

It  is  not  necessary  .now  to  proceed  to  a  detailed^ 
discussion  of  these  various  cases,  but,  we  think  they 
fully  sustain  the  views  above  expressed:  See  Sheid  vs. 
Stamps,  2  Sneed,  172;  Helms  vs.  Alexander,  10  Hum., 
44 ;  Huddleston  vs.  Garrott,  8  Hum.,  629 ;  Brigance  vs. 
Erwin,  1  Swan,  375;  Lafferty  vs.  Conn,  3  Sneed,  221; 
Brown  vs.   Dickson,   2   Hum ,  396. 

The  decisions  in  Richards  vs.  Edick,  17  Barb.,  260; 
and  perhaps,  aho  in  Fisk  vs.  Hubbard,  21  Wend., 
651,  seem  to  be  opposed  to  these  views,  but  we  think 
our  own  cases  founded  on  the  better  reasons,  and  more 
binding   as   authority. 

In  Capps  vs.  Holt,  5  Jones  Eq.  B.,  the  written 
agreement  described  the   premises   as    ^'a    tract   of  land 
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lying  on  the  north  side  of  the  Watery  Branch,  in  the 
connty  of  Johnson  and  State  of  North  Carolina,  con- 
taining one  hundred  and  fifty  acres/'  and  the  Court  in 
that  case  says:  ^Hhe  writing,  of  itself,  clearly  is  too 
vague  and  uncertain  in  the  description  of  the  land  bar- 
gained for  to  warrant  us  in  declaring  where  it  is,  "hy 
what  termini  included ;  and  decreeing  a  conveyance  of 
it."  See  also  Hilliard  on  Vendors,  440,  and  cases 
cited;  Sharpe   V8,  Rogers,   10  Minn.,  307. 

In  Ring  vs.  A8hw)rth,  8  Clarke,  (Iowa,)  452,  the 
vendee,  under  an  agreement  to  convey  fifty-nine  acres 
of  a  certain  larger  tract,  but  the  agreement  not  speci- 
fying where  the  fifty-nine'  acres  was  to  be  laid  off,  was 
permitted  to  take  a  decree  for  a  deed  in  the  words  of 
his  bond,  leaving  both  parties  to  settle  the  location  of 
the  premises  afterwards,  if  they  could.  But  we  are  not 
disposed  to    apply   that  precedent  to  this  case. 

Equity  will  not  decree  a  specific  performance  of  a 
written  contract  unless  its  terms  can  be  clearly  made  out 
in  all  its  essential  particulars,  from  the  writing  itself,  or 
by  a  reference  contained  in  it  to  some  other  writing:  1 
Sto.  Eq.  Jur.,  sec.  767;  Lead.  Cas.  in  Eq.,  vol.  2  pt.  I, 
page  559. 

The  decree 'of  the  Chancellor  must  be  affirmed. 
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Richard  A.  Graham  vs.  Merrill,  Cliffe  et  ah. 

1.  Tbadikg  with  EiTBMT.     Unlawful^  by  law  of   War  and  Act  of  Chn- 

gresSf  July  13,  1861.  The  insurrectionary  States,  enemies  in  that  as- 
pect Bui  aliter  when  permanently  occupied  by  the  National  forces. 
By  the  laws  of  war,  and  by  the  Act  of  Congress  of  July  13,  1861,  it 
was  unlawful  for  a  citizen  of  one  of  the  loyal  States  to  trade  with 
those  of  the  insurrectionary  States.  This  was  so  as  long  as  they  sus- 
tained the  enemy  relation  towards  the  National  Government,  and 
until  their  firm  occupation  by  the  National  forces.  But  when  this 
occupation  took  place,  it  removed  any  previous  incapacity  to  con- 
tract, which  had  existed  between  citizens  of  the  loyal  and  disloyal 
States,  and  any  contract  made  thereafter  is  not  void  by  reason  of 
the  enemy  relation. 

2.  GOMMKRCIAL  Iktbbcoubsb  with  the  insurrectionary  States.     Trade  reyu- 

lations.  Proclamation  of  March  81,  1868.  The  change  effected  by 
the  Proclamation  of  the  President,  of  March  81,  1863,  was  to  pro- 
hibit the  unrestricted  traffic  between  the  loyal  and  the  parts  of  the 
disloyal  States  held  and  occupied  by  the  National  forces,  which  was 
authorized  by  the  original  proclamation  of  February  28,  I8t)2.  Un- 
der the  proclamation  of  the  31st  March  1863,  the  whole  insurrec- 
tionary States  wore  placed  on  the  same  footing  as  to  intercourse  with 
the  loyal  States;  all  being  prohibited  except  under  license  of  the 
President,  through  the  Secretary  of  the  Treasury,  and  regulations 
prescribed  by  the  Secretary,  and  approved  by  the  President.  But 
trade,  in  conformity  with  such  license  and  regulations,  was  lawful  in 
whatever  part  of  the  insurrectionary  country  it  was  carried  on. 
And  a  contract  to  carry  on  trade  in  conformity  thereto,  is  lawful. 

8.  Trade  Regulations.  License  under.  By  whom  granted.  A  fnir  con- 
struction of  the  Act  of  July  31,  1861,  does  not  exact  that  the  trade 
which  the  President,  under  the  regulations  of  the  Secretary  of  the 
Treasury  was  authorized  to  license  should  be  carried  on  by  special 
and  individual  licenses  under  his  sign  manual,  but  when  the  author- 
ized officer  of  the  Government  has  granted  the  licenses,  no  illegality 
shall  be  imputed  to  the  transactions  of  citizens  acting  under  them. 

4.  Chancery  Practios.  Effect  of  appeal  from  order  overruling  de- 
murrer. An  appeal  from  an  order  overruling  defendant's  demurrer, 
removes  the  whole  cause  from  the  Court  below,  into  this  Court,  and 
the  Supreme  Court  has  possession  and  jurisdiction  of  the  whole  cause, 
and  power  to  deal  with  it  by  such  orders  as  may  be  suitable  and 
proper  according  to  the  rules  of  proceeding  in  Chancery. 


Ju 
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6.  Chancery  Attachment  in.  Code  tee,  4278.  To  authorize  the  at- 
tachment and  impounding  of  property,  something  more  must  be 
shown  than  the  mere  fact  of  a  debt  being  legal  or  equitable;  and  the 
impounding  of  a  debtor's  goods  by  attachment  or  injunction  on  a 
demand  of  a  mere  equitable  nature,  is  inadvertent,  and  not  author- 
ized by  sec.  4278  of  the  Code,  nor  by  the  general  principles  of  Chan- 
cery proceeding  and  power. 

6.  Chanceby.  Inadvertent  grant  of  Attachment  and  Ir^uncHon  does  not 
make  the  proeese  void.  The  Court  has  the  power  to  grant  attachments 
and  injunctions  in  regard  to  properties  in  the  ordinary  course  of  pro- 
ceeding, when  necessary  or  useful  to  obtain  or  secure  its  jurisdiction, 
and  the  inadvertent  grant  of  such  process  by  the  Court  does  not 
make  the  process  void. 


FROM  WILLIAMSON. 


This  case  came  from  the  Chancery  Court  at  Frank- 
lin on  an  appeal  from  an  order  of  that  Court  over- 
ruling demurrer  of  defendants.  Hon.  M.  M.  Brisn 
sitting  by  interchange  ^ith  Hon.  D.  Campbell,  Chan- 
cellor, etc.,  who  was  incompetent  by  reason  of  being  of 
counsel. 

Stokes,  Cooper  and  Campbell,  MgEwek  &  Mar- 
shall,  for  complainant. 

T.  W.  TuRLEY,  and  East  &  Spurlock,  for  defend- 
ants. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

On  the  24th  of  May,  1864,  Ghraham  was  a  loyal 
citizen  of  the  United  States,   domiciled  in  the  State  of 


624  NASHVILLE: 


Richard  A,  Graham  o«.  Merrill,  Gliffe  eiaU. 


New  York ;  and  Merrill  and  CliSe  were  loyal  citizens 
of  the  United  States,  havijig  their  domicil  in  William- 
son County,  in  Tennessee.  On  that  day  the  parties, 
Graham  on  the  one  side,  and  Merrill  and  Cliffe  on  the 
other,  entered  into  articles  of  partnership  to  engage  in 
the  business  of  buying  and  selling  cotton.  The  place 
where  the  partners  contemplated  and  agreed  to  buy 
cotton,  was  in  that  portion  of  the  State  of  Tennessee, 
within  the  military  lines  of,  and  held  in  firm  occupa- 
tion by,  the  National  army.  Cotton  so  bought,  the 
articles  stipulated,  should  be  sent  to,  and  sold  in,  the 
city  of  New  York.  At  the  time  of  making  the  con- 
tract, Graham  had  a  license  or  permit  from  ^^the  prop^ 
er  officer  of  the  Goyernment  of  the  United  States,"  to 
engage  in  the  contemplated  trade,  and  so  informed 
Merrill  and  Cliffe.  It  was  contemplated  and  agreed  that 
the  trade  should  be  carried  on  '4n  strict  conformity 
with  the  laws  and  regulations  of  the  United  States 
regulating  commercial  intercourse,"  between  the  loyal 
and  insurrectionary  States.  Graham  furnished  Merrill 
and  Cliffe  large  sums  of  money,  and  they  bought  and 
shipped  to  him  much  cotton,  the  proceeds  of  sales  of 
which,  fell  largely  short  of  the  money  furnished. 

The  articles  stipulated  that  Graham  was  to  have  one 
half  the  net  profits,  and  to  bear  one  half  the  losses; 
and  Merrill  and  Cliffe  were  to  have  one  half  the  net 
profits  and  bear  one  half  the   losses. 

Such  is  a  brief  outline  of  the  substance  of  the  bill 
of  complaint;  enough  to  enable  to  be  understood  the 
questions  discussed  and  decided. 

At  the  time    of    the    making  of  the    contract,    the 
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enemy  relation  did  not  subsist  between  the  parties;  and 
therefore,  they  had  the  capacity  to  contract  together,  and 
their  contract  is  not  void  by  reason  of   enemy  relation. 

The  National  army  had  firm  occupation  of  the 
country  of  the  residence  of  Merrill  and  Cliffe.  Such 
occupation  established  the  dominion  and  Government  of 
the  United  States  over  that  country,  and  restored  the 
inhabitants  to  the  relation  of  citizens  of  the  United 
States.  The  previous  enemy  relation  between  the  par- 
ties to  the  contract,  was  thus  ended,  and  their  incapa- 
city to  contract  with  each  other,  by  reason  of  their 
previous  enemy  relation,  was  also  ended:  2  Wallace, 
277;  6  Wallace,   681. 

It  is  another  question,  whether  the  subject  matter 
of  the  contract  was  lawful;  a  contract  for  commercial 
intercourse  between  a  loyal  State  and  a  part  of  an 
insurrectionary  State.  If  such  trade  was  unlawful, 
the  contract  was  illegal  and  void.  Generally  com- 
mercial intercourse  between  the  loyal  and  disloyal 
States  during  the  war  of  the  rebellion,  was  unlawful. 
It  was  so  made  by  the  Act  of  Congress,  of  July  18, 
1861,  (12  Statutes  at  Large,  251,)  and  by  the  seve- 
ral proclamations  of  the  President,  in  conformity  with 
the  Act;  and  also,  probably  by  the  laws  of  war.  But, 
though  generally  prohibited  as  to  all  the  insurrection^ 
ary  States,  exceptions  were  authorized  by  the  Act  of 
Congress,  and  the  proclamations  of  the  President.  Un- 
der the  proclamations  of  August  16,  1861,  (12  Stat- 
utes at  Large,  1262,)  unrestricted  trade  was  authorized 
between  the  loyal  States  and  such  parts  of  the  insur- 
rectionary States,  as,  ''from  time  to  time,  should  be 
40 
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occupied  and  controlled  bj  the  National  forces  engaged 
in  the  dispersion  of  the  insurgents."  Trade,  also,  was 
authorized  between  the  loyal  States  and  the  disloyal 
States,  bj  virtue  of  license  granted  bj  the  President, 
and  through  and  under  regulations  and  restrictions  pre- 
scribed by  the  Secretary  of  the  Treasury,  and  ap- 
proved by  the  President.  Such  license  was  granted 
by  the  President,  by  order  of  date  February  28,  1862, 
which  recites:  ^^Considering  that  the  existing  circum- 
stances of  the  country  allow  a  partial  restoration  of 
commercial  intercourse  between  the  inhabitants  of  those 
parts  of  the  United  States,  heretofore  declared  to  be 
in  insurrection,  and  the  citizens  of  the  loyal  States  of 
the  Union,  and  exercising  the  authority  and  discretion 
confided  to  me  by  the  Act  of  Congress,  approved  July 
18,  1861,  entitled  ^An  Act  to  provide  for  the  collec- 
tion of  duties  on  imports,  and  for  other  purposes,'  I 
do  hereby  license  and  permit  such  commercial  inter- 
course, in  all  cases  within  the  rules  and  regulations 
which  have  been,  or  may  be  prescribed  by  the  Secre- 
tary of  the  Treasury,  for  the  conducting  and  carrying 
on  of  the  same,  on  the  inland  waters  and  ways  of 
the  United   States." 

Intercourse  thus  authorized  and  regulated,  continued 
until  March  81,  1863.  On  that  day,  the  President  is- 
sued a  further  proclamation  in  regard  to  commercial 
intercourse  between  the  loyal  and  disloyal  States.  The 
change  made  by  that  proclamation  was  to  prohibit  the 
unrestricted  trade  between  the  loyal  States  and  the 
parts  of  disloyal  States  held  and  occupied  by  the  Na- 
tional forces,  which  was  authorized  by  the  original  proc- 
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lamation.  Such  parts  of  the  disloyal  States  were  placed 
on  the  same  footing  as  to  trade,  as  the  residue  and 
unoccupied  parts  of  the  disloyal  States.  The  whole 
insurrectionary  country  was  placed  in  the  same  condi- 
tion, as  to  commercial  intercourse  with  the  loyal  States. 
All  were  prohibited,  except  under  license  granted  by 
the  President,  "through  the  Secretary  of  the .  Treasury," 
and  regulations  prescribed  by  the  Secretary  of  the 
Treasury  and  approved  by  the  President.  But  trade, 
in  conformity  with  such  license  and  regulations,  was 
lawful  in  whatsoever  part  of  the  insurrectionary  coun- 
try it  was   carried  on:     2  Wallace,   278. 

The  contract  between  the  parties  here,  was  made 
after  the  proclamation  of  the  President  of  March  81, 
1863,  and  is  therefore  dependent,  as  to  the  validity  of 
the  trade  agreed  on,  upon  the  condition  of  the  law  as 
it  then  was,  by  virtue  of  the  Act  of  Congress  and  the 
proclamation  last  mentioned.  The  fact  that  the  trade 
contemplated  was  between  a  loyal  State^  and  part  of  an 
insurrectionary  State  in  the  firm  occupation  of  the  Na- 
tional forces,  does  not  seem  to  be  of  vital,  if  even  of 
material  consequence.  The  military  occupation  of  the 
country  wherein  the  cotton  was  to  be  bought,  does  not 
appear  to  give  the  trade  any  lawful  quality,  other  than 
it  would  have  in  a  region  of  country  not  so  occupied. 
It  is  thus  apparent,  that  there  was  a  trade  which  might 
be  lawfully  carried  on  between  inhabitants  of  the  insur- 
rectionary country  and  residents  of  the  loyal  States. 
Such  trade  the  parties  in  this  case  agreed  to  engage 
in.  It  follows  that  their  contract  to  engage  in  such 
trade  was  lawful. 
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It  was  not  necessary  to  the  legality  of  the  trade, 
that  the  party  engaging  in  it  should  have  a  special 
license  to  himself  by  name,  from  the  President  himself^ 
nnder  his  sign-manual.  A  fair  construction  of  the 
Act  of  Congress  of  July  13,  1861,  does  not  exact  that 
the  trade  which  the  President,  under  the  regulations  of 
the  Secretary  of  the  Treasury,  was  authorized  to  license, 
should  be  carried  on  by  special  and  individual  licenses, 
nnder  his  sign-manual.  And  such  was  not  the  prac- 
tice  at  the  time.  Nor  was  it  the  construction  put  upon 
the  Act  at  the  time  by  the  President  and  Secretary  of 
the  Treasury,  who  were  charged  by  the  Act  with  the 
duty  and  authority  to  allow  trade,  that  the  license  must 
be  issued  by  the  President,  directly  to  the  individual 
licensed,  or  by  authority  of  the  President  granted  by 
himself  in  each  particular  case,  upon  his  discretion  ex- 
ercised in  each  particular  case,  as  to  the  individual  to 
whom  the  grant  of  license  was  to  be  made.  The  Act 
authorizes  the  President  in  his  discretion  to  license  and 
allow  the  trade.  Nothing  in  it  exacts,  as  of  necessity, 
that  the  discretion  was  not  in  any  manner  or  to  any 
extent  delegable.  On  the  contrary,  the  fact  that  the 
trade  license  was  to  be  conducted  in  pursuance  of  reg- 
ulations made  by  the  Secretary  of  the  Treasury,  indi- 
cates that  it  was  not  intended  to  restrict  the  trade  to 
individual  instances  designated  in  each  particular  case 
by  the  President  himself,  but  to  allow  a  trade  in  some 
measure  of  more  general  character,  in  conformity  with 
general  regulations  prescribed  for  its  government.  That 
was  the  construction  put  upon  the  Act  by  the  President 
and  Secretary.      And  in  conformity  with  such   construe- 
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tion,  persons  embarked  in  the  trade,  and,  indeed,  whole 
communities,  when  brought  within  the  dominion  of  the 
sovereign  government  by  the  military  forces.  A  con- 
struction so  made  at  the  time,  and  by  the  chief  func- 
tionaries charged  with  the  execution  of  the  Act  of  Con- 
gress, ought  not  now  to  be  departed  from,  unless  for 
very  cogent  reasons.  Such  reasons  are  ngt  apparent 
to  this  Court. 

The  President  repeatedly  exercised  his  discretion,  and 
granted  license  to  the  trade.  This  was  done  by  the 
order  of  February  28,  1862,  already  recited.  It  was 
further  done  by  his  order  of  March  81,  1863,  accom- 
panying and  approving  the  regulations  of  that  date, 
issued  by  the  Secretary  of  the  Treasury.  The  order 
or  license  recites,  '^that  it  appears  that  a  partial  resto- 
ration of  intercourse  between  the  inhabitants  of  sundry 
places  and  sections  heretofore  declared  in  insurrection, 
and  the  citizens  of  the  rest  of  the  United  States,  will 
favorably  affect  the  public  interest,  therefore,  the  Presi- 
dent, exercising  the  discretion  and  authority  confided  to 
him  by  the  Act  of  July  l3,  1861,  hereby  doth  license 
and  permit  such  commercial  intercourse  between  the  citi- 
zens of  the  loyal  States  and  the  inhabitants  of  the  insur- 
rectionary States,  in  the  cases  and  under  the  restrictions 
described  and  expressed  by  the  regulations  of  the  Secre- 
tary of  the  Treasury,  of  even  date  with  the  order,"  to- 
wit:    March  81,  1868.. 

A  license  to  trade  with  the  enemy  in  time  of  war,  is 
said  to  be  stricti  juris.  By  this  is  meant,  in  its  ordina- 
ry application,  that  the  license   granted  to  the  person,  is 
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to  be  construed  strictly,  as  to  the  extent  of  the  power 
granted  to  him  by  it;  in  respect  to  the  manner  in  which 
he  may  exercise  it;  the  objects  in  which  he  may  trade; 
the  person  with  whom  he  may  deal;  the  times  and  cir- 
cumstances in  which  he  may  exercise  the  power;  the 
good  faith  on  his  part  in  his  use  of  it;  the  inability  to 
transfer  it  to  others  or  enable  others  to  trade  under  it; 
and  many  other  circumstances  touching  the  construction 
and  exercise  of  the  authority  granted  by  the  license. 
But  we  are  not  aware  of  any  principle  or  authority  which 
applies  the  like  doctrine  to  the  power  of  the  sovereign 
or  Commander-in-Chief  of  the  Army  and  Navy,  or  to 
other  public  functionary,  authorized  by  the  public  law 
or  statutory  law,  to  issue  or  grant  license  to  trade  with 
the  enemy  in  time  of  war.  In  respect  of  the  authority 
granted  to  the  public  functionary  to  authorize  such  trade, 
the  ordinary  principles  of  construction  are  properly  ap- 
plicable. And  when  the  authorized  officer  of  the  gov- 
ernment has  exercised  the  power,  and  the  citizens  of 
the  Government  have  largely  acted  under  the  authority, 
confiding  in  the  validity  of  its  exercise,  no  good  reason 
is  obvious,  but  on  the  contrary,  much  reason  is  mani- 
fest why  the  citizens  so  confiding,  shall  not  have  ille- 
gality   imputed  to  their  transactions  under  it. 

It  is  not  to  be  doubted,  that  trade  authorized  and 
conducted  under  the  license  of  the  President,  so  granted, 
and  in  conformity  with  the  regulations  of  the  Secretary 
of  the  Treasury,  is  not  to  be   deemed  illegal. 

Another  question  in  the  case  may  properly  be  dis- 
posed  of,   which    appears   to    be  involved  in    much  per- 
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plexitj  and  uncertainty.  Upon  the  filing  of  the  hill, 
an  attachment  and  injunction  issued  at  the  instance  of 
the  complainant,  which  have  been  levied  upon  or  ope- 
rate upon  all  the  properties  of  the  defendants,  Merrill 
&  Cliffe,  not  being  properties  belonging  to  the  firm  or 
clothed  with  any  trust  connecting  them  with  the  prop- 
erties of  the  firm. 

No  ground  for  such  attachmeut  or  injunction,  is  laid 
in  the  bill.  It  is  claimed  that  the  fact  that  the  equity 
of  the  bill  being  a  demand  of  purely  equitable  nature, 
upon  which  an  action  at  law,  or  an  original  attachment 
will  not  lie,  and  upon  which  no  judgment  at  law  can 
be  obtained,  the  Chancery  Court  has  authority  to  attach 
for  the  purpose  of  securing  the  decree,  any  of  the 
properties  of  the  defendant.  And  this  by  virtue  of 
section  4387   of  the  Code. 

Motion  is  made  in  this  Court  to  discharge  the  at- 
tachment and  injunction.  The  complainants  resist  the 
motion;  and  for  one  cause  of  resistance,  say  the  case 
is  not  so  in  this  Court,  as  to  give  this  Court  cognizance 
of  such  motion  or  matter.  The  case  is  brought  into 
this  Court  under  section  3157  of  the  Code,  upon  de- 
cree of  the  Court  below  overruling  the  demurrer.  Upon 
common  law  practice  in  Chancery,  an  appeal  or  writ 
of  error  does  not  lie  upon  such  decree  or  order.  The 
defendant  must  plead  or  answer,  and  go  to  final  hear- 
ing before  he  can  appeal  or  have  writ  of  error.  Such 
is   the   common  law  practice. 

The  opinion  of  the  Court  is,  that  the  appeal  upon 
order  overruling  defendant's  demurrer,  removes  the 
whole    cause    from    the    Court    below,    and    brings    the 
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whole  cause  into  this  Coart.  This  is  apparent,  and 
manifestly  for  one  reason,  if  no  other,  that  if  the 
opinion  of  the  Court  be,  that  the  demurrer  is  well 
taken,  the  whole  cause  is  here  dismissed  and  ended, 
and  without  any  return  to  the  Chancery  Court.  The 
Supreme  Court  has  possession  and  jurisdiction  of  the 
whole  case,  and  power  to  deal  with  it  by  such  orders 
as  may  be  suitable  and  proper,  according  to  the  rules 
of  proceeding  in  Chancery. 

To  understand  the  sec.  4287,  it  will  be  useful  to 
advert  to  its  origin,  and  the  history  of  the  law  belong- 
ing to  it.  It  is  transferred  to  the  Code,  from  the 
Act  of  October  18,   1882,   chapter  2. 

Until  the  year  1881,  process  of  execution  ran  against 
the  person  of  the  judgment  debtor.  The  capias  ad 
satisfaciendum^  might  be  had  upon  the  judgment  as 
well  as  the  fieri  facias;  execution  against  the  body  as 
well  as  against  the  goods  and  chattels,  lands  and  ten^ 
ements  of  the  debtor.  In  that  year  the  execution 
against  the  body  was  abolished,  with  few  exceptions, 
and  the  execution  against  his  properties   only  remained. 

The  fieri  facias  was  leviable  upon  legal  properties 
only;  properties  in  which  the  defendant  had  the  legal 
title. 

The  original  attachment  was  also  leviable,  only  up^ 
on  legal  properties,  and  also  could  be  maintained  only 
upon  demands  of  legal  nature.  The  foreign  attachment 
in  Chancery,  as  now  practiced,  was  at  th^t  time,  un- 
known. To  reach  choses  in  action  or  equitable  pro- 
perties, the  process  of  garnishment  might  be  had  on 
the  fircri  facias  J  and  on  the  foreign    or    original    attach- 
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ment,  by  wUcli  process  of  garnishment,  person 
ed  to  the  defendant,  could  be  reached  and  made  to^  an- 
Bwer,  and  pay,  and  disclose.  Bat  the  answer  of  the 
garnishee  was  conclasive,  and  could  not  be  contradicted. 
By  the  capias  ad  satisfaciendum^  the  defendant 
could  be  put  into  imprisonment  and  kept  confined  un- 
til he  chose  to  relieve  himself  by  discovering  on  oath 
and  delivering  up  to  satisfy  the  judgment,  his  proper-^ 
ties,  including  choses  in  action,  stock  and  other  equi- 
table assets.  Soon  after  the  abolition  of  imprisonment 
for  debt,  the  case  of  Ewin  vs.  Oldham,  reported  in  6 
Yerger,  185,  arose,  in  which  it  was  decided  in  the 
Chancery  Court,  in  March,  1862,  that  a  bill  in  Chan- 
cery upon  a  judgment,  execution  and  nulla  bona,  would 
not  reach  and  subject  to  the  payment  of  the  debt, 
the  choses  in  action,  stock  and  other  equitable  assets 
of  the  debtor,  unless  upon  the  grounds  of  some  fraud, 
or  some  trust;  fraud  in  converting  legal  or  other  pro- 
perties into  equitable,  for  the  purpose  of  hindering  and 
defrauding  creditors.  See  Ewing  vs.  Cantreli,  Meigs* 
Report,  373,  and  Meigs'  Digest,  vol.  1,  page  176.  By 
virtue  of  this  decision,  and  under  the  operations  of  the 
law  abolishing  imprisonment  for  debt,  and  the  law  as 
to  the  kind  of  estates  leviable  by  fieri  facias  and 
foreign  attachment,  the  practical  effect  and  result  was, 
that  the  debtor  could  substantially  defy  the  creditor, 
by   putting  his  properties  into  equitable  estates. 

To  remedy  this  defect  of  the  law,  the  Act  of  Octo- 
ber 18,  1832,  ch.  11,  transferred  into  sec.  4287  of  the 
Code,  was  enacted.  The  first  section  of  the  Act  pro- 
vided that  choses  in   action,   stock    and    other    equitable 
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assets  of  the  debtor  might  be  subjected  in  Chancerj, 
by  bill  foanded  on  judgment  at  laiv,  fieri  fjtcias  and  re* 
turn  of  ntilla  bona.  The  second  section  conferred  in  the 
Chancery  Court,  power  to  compel  discovery  of  proper- 
ties, and  prevent  transfer  or  payment,  etc.  The  third 
section  gave  a  lien  upon  the  equitable  estates  of  the 
debtor,  by  a  registry  of  a  memorandum  of  the  judgment, 
within  sixty  days  of  its  rendition,  and  filing  the  bill  in 
Chancery,  in  ten  days  after  return  of  the  fieri  facias 
unsatisfied.  But  this  was  not  enough.  There  were 
cases  when  the  creditor  could  not  obtain  judgment  at 
law;  as,  for  instance,  when  his  demand  was  not  of 
legal  cognizance,  and  cases  where  a  foreign  attachment 
would  not  avail ;  as,  for  instance,  where  the  debtor's 
properties  were  equitable,  and,  therefore,  not  leviable; 
and  also  where  the  creditor's  demand  was  of  an  equi- 
table and  not  legal  nature. 

In  cases  of  such  kind,  and  perhaps  in  others,  it 
was  desirable  and  proper,  to  give  the  creditor  a  rem- 
edy, to  enable  him  to  ascertain  his  debt  by  reducing 
it  to  decree,  and  to  have  execution  therein  against  the 
debtor,  and  by  means  of  it  to  subject  the  properties 
of  the  debtor,  legal  or  equitable.  This  was  aimed  to 
be  provided  for  by  the  fourth  section  of  the  Act, 
which,  transferred  to  ^the  Code,  is  difficult  to  understand 
and  construe.  In  itself  it  is  obscure.  The  draftsman 
of  it  was  not  happy  in  the  perspicuous  expression  of 
his  me  ning.  But  enough  is  apparent,  in  the  light  of 
the  history  appertaining  to  it,  to  enable  us  to  give  a 
satisfactory  construction  to  the  extent  needful  to  the 
present  case.      It  is   clear  enough  that  the  law  intend* 
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ed  to  give  the  creditor  a  remedy  in  Chancery,  where,  ac- 
cording to  the  then  modes  of  proceeding,  no  remedy  was 
accessible  in  the  legal  forum  against  the  properties  of 
the  debtor,  both  legal  and  equitable*  If  the  demand 
were  equitable,  no  judgment  at  law  could  be  had,  nor 
by  means  of  the  foreign  attachment  of  the  kind  then 
only   authorized  by  the   existing   laws. 

The  Act  intended  to  give  the  equitable  creditor  a 
remedy,  by  attachment,  against  the  debtor,  who  stood 
in  the  condition  authorizing  his  properties  to  be  at- 
tached, as  prescribed  by  the  Act  of  1794,  C.  1.  S.,  19, 
21,  etc.  The  causes  of  attachment  prescribed  by  that 
Act,  and  which  continued  to  be  the  only  causes  until 
after  the  Act  of  1832,  were,  where  the  debtor  had  re- 
moved, or  was  about  to  remove  himself  privately,  out 
of  the  country,  or  so  abscond  and  conceal  himself  that 
the  ordinary  process  of  law  cannot  be  served  upon  him, 
or  is  not  an  inhabitant  of  the  State*  It  is  since  1832, 
that  the  causes  of  original  attachments  have  been  in- 
creased in  number,  and  the  remedies  extended  to  Chan- 
cery, as  well  as  at  law;  and  the  properties  leviable, 
have   been   extended  to  the    equitable    as  well   as  legal. 

The  remedy  given  by  the  Act  of  1832,  sec.  4,  was 
a  new  remedy,  and  enacted  to  supply  a  defect  in  the 
existing  law.  The  defect  was,  that  the  creditor  whose 
demand  was  equitable,  was  unable  to  reach  his  debtor's 
properties  by  judgment  at  law,  execution  nulla  bona 
and  bill;  nor  by  foreign  attachment  at  law.  There  was 
no  defect  in  the  case,  where  a  party  had  cause  of 
equitable    jurisdiction,    and   a   remedy  according    to  the 
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customary  modes  of  proceeding  in  Chancery,  and  a  de- 
fendant within  the  jurisdiction  of  the  Court,  subject  to 
personal  service  of  process,  and  decree  in  the  ordinary 
course.  The  mere  fact,  that  the  demand  of  the  party 
was  of  an  equitable  nature,  was  not,  of  itself,  a  cause 
for  special  aid  in  Chancery,  over  and  above  that  given 
to  demands  of  a  legal  nature.  No  reason  is  assigna- 
ble why  an  equitable  creditor  shall  be  allowed  to  im- 
pound his  debtor's  properties,  more  than,  or  under  cir- 
cumstances  not  allowed  to,  a  legal  creditor.  It  has 
been  held  by  high  authority,  (2  John.  Ch.  Hep.,  144,) 
that  a  Court  of  Equity,  proceeding  according  to  the 
course  of  the  common  law,  will  not  give  aid  by  injunc- 
tion or  otherwise,  to  a  creditor  who  is  pursuing  his 
remedy  at  law,  and  has  not  obtained  judgment  against 
the  debtor,  on  the  ground  that  the  debtor  is  fraudu- 
ulently  disposing  of  his  property,  and  with  intent  to 
defraud  the  creditor.  In  such  case.  Chancery  will  not, 
unless  upon  jurisdiction  granted  by  statute,  impound  the 
debtor's  property,  to  await  and  abide  the  expected 
judgment  at  law.  Nor  will  Chancery,  unless  author- 
ized by  statutory  law,  entertain  original  jurisdiction  in 
favor  of  a  creditor  at  large,  to  impound  or  attach  the 
property  of  the  debtor,  on  the  ground  that  the  debtor 
is  fraudulently  disposing  of,  or  has  disposed  fraudu- 
lently of,  his  property,  to  defeat  his  creditor.  Apart 
from  statutory  authority,  the  creditor  has  to  await  the 
obtaining  judgment  at  law,  before  he  can  have  equita- 
ble  assistance. 

Undoubtedly,    the    equitable    creditor,    or    the    com- 
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plainant  in  equity,  whose  demand  is  of  an  equitable  na- 
ture, may  have  the  aid  of  Chancery  in  the  outset,  or 
during  the  progress  of  the  cause,  to  impound  the  prop- 
erties of  the  debtor,  upon  laying  a  ground  recognized 
or  authorized   by  statute,   for  issuing  an   attachment. 

In  Gasquet  et  ah,  vs.  Scott  et  ah,^  9  Yer.  B.,  250, 
the  opinion  of  the  Court  states,  that  the  intent  of  the 
fourth  section  of  the  Act  of  1832,  was  not  to  author- 
ize a  bill  in  Chancery,  to  subject  equitable  properties 
without  judgment  at  law,  except  in  cases  of  absolute 
necessity.  That  case,  Qasquet  vs.  Scott,  was,  where  a 
non-resident  creditor  filed  a  bill  against  a  non-resident 
debtor,  and  against  the  grantee  of  the  latter,  under  a 
conveyance  made  by  the  debtor,  to  defraud  his  credi- 
tors. The  Court  held,  that  the  properties  conveyed  to 
the  fraudulent  grantee   could  not  be  reached  by  the  bill. 

This  has  been  changed  by  subsequent  statute.  The 
section  4,  of  the  Act  of  1832,  applies  to  legal  demands, 
as  well  as  equitable  demands.  No  one  would  contend, 
that  a  bill  could  be  maintained  on  a  legal,  demand  to 
impound  and  subject  the  debtor's  properties,  where  perso- 
nal service  of  process  on  the  defendant,  was  available 
by  summons,  or  when  the  properties  could  be  subjected 
by  attachment  at  law.  It  is  equally  inadmissible  to 
hold,  that  a  bill  could  be  maintained  on  an  equitable 
demand,  where  personal  service  of  process  could  be  had 
upon  the  defendant.  To  authorize  the  attachment  and 
impounding  of  the  properties,  something  more  must  be 
shown  than  the  mere  fact  of  the  demand  being  legal 
or  equitable. 
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The  impounding  the  debtor's  general  properties  in 
this  case,  by  attachment  or  injunction,  was  inadvertent 
and  not  authorized  by  statute,  sec.  4278,  nor  by  the 
general  principles  of  Chancery  proceedings  and  power. 
The  Court  has  the  power  to  grant  attachments  and  in- 
junctions in  regard  to  properties  in  the  ordinary  course 
of  proceeding,  when  necessary  or  useful  to  obtain  or 
secure  its  jurisdiction;  and  the  inadvertent  grant  of 
such  process  by  the  Court,  does  not  make  the  process 
void.  But  it  is  inadvertent  to  grant  such  process 
upon  the  mere  ground  that  the  demand  of  the  com- 
plainant is  of  an  equitable  nature.  It  is  proper,  there- 
fore, that  the  attachment  and    injuoction  be    discharged. 

Upon  the  contract,  the  parties  are  chargeable  with 
the  losses — Graham  one  half,  and  Merrill  and  Cliffe  the 
other. 

The  decree  of  the  Chancellor  is  afSrmed  so  far  as 
it  overrules  the  demurrer;  and  the  case  is  remanded  for 
further  proceeding  in  the  Chancery  Court,  in  conform- 
ity with  this   opinion. 
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Dismissal  of  Suit.  When  new  action  may  he  brought.  Statute  oflimita- 
tiona  of  one  year.  Cole  instituted  suit  against  the  Mayor  and  Alder- 
men of  Kashyille,  in  18G0,  which  remained  on  the  docket  until  May 
1865,  when  the  suit  was  dismissed  for  want  of  papers ;  he,  within 
twelve  months,  brought  the  second  suit,  for  the  same  cause  of  action, 
which  was  submitted  to  a  jury,  who,  under  the  charge  of  the  Court 
rendered  a  verdict  in  favor  of  the  defendant.  Held,  that  the  plain- 
tiff in  error,  could  bring  his  second  suit  within  one  year,  there  be- 
ing no  judgment  against  him  in  the  ilrst  action  upon  any  ground 
concluding  his  right  of  action. 


FROM    DAVIDSON. 


This  cause  was  tried  at  the  September  Term,  1867, 
the  jury  under  the  instructions  of  the  Court,  rendered 
a  verdict  for  the  defendant,  from  which  the  plaintiff 
appealed.      Judge    Manson  M.  Briek,   presiding. 

Neill  S.  Brown,  for  Cole. 

Lbllyete  &  Pbabody,  for  Mayor  and  Aldermen. 

Shackelford  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  tresspass  on  the  case  brought 
by  the  plaintiff  against    the    defendant,    in    the    Circuit 
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Court  of  Davidson  County,  on  the  17th  of  January, 
1866. 

The  declaration  alleges  that,  in  consequence  of  the 
bad  condition  of  a  street  of  the  City,  over  which  they 
have  control,  while  he  was  traveling  on  said  street,  he 
was  thrown  from  his  carriage,  and  received  injuries  etc. 
The   damages  were  laid  at  $10,000. 

The  defendant  pleaded  the  general  issue,  and  also  a 
special  plea  of  the  statute  of  limitations,  that  more 
than  one  year  had  elapsed  since  the  said  cause  of  ac- 
tion accrued,  before  the  6th  of  May,  1861,  and  before 
this  action  commenced  against  them,  and  it  is  there- 
fore barred.  The  cause  was  submitted  to  the  jury 
under  the    charge   of   the    Court,    which    resulted    in    a 

verdict  for  the  defendant,   from   which    the  plaintiff  ap- 
pealed to    this  Court. 

The  facts  necessary  to  be  stated  to  understand  the 
principles  involved,  are   substantialy  as  follows: 

In  September  1859,  the  plaintiff  while  traveling  on 
one  of  the  streets  of  the  City  of  Nashville,  was  thrown 
from  his  carriage  and  had  his  leg  broken  thereby.  He 
alleges  it  was  in  consequence  of  the  bad  condition  of 
the  street;  there  was  much  proof  taken  which  it  is 
unnecessary  to  state.  He  brought  his  action  in  the 
Circuit  Court  of  the  County,  previous  to  the  May 
Term,  1860,  to  recover  for  the  alleged  injury.  The 
cause  was  continued  on  the  docket  until  the  war,  when 
the  Courts  were  suspended.  After  the  Courts  were 
open,  at  the  May  Term,  1865,  the  following  entry  was 
made  in  the  cause:  ^'This  cause  being  regularly  reached 
and    called,    and    the    papers    not   being    supplied,    the 
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same  is  dismissed  for  want  of  papers ;  and  a  judgment 
was  rendered  against  the  plaintiff  for   cost. 

The  error  assigned,  arises  upon  the  refusal  of  the 
Court,  to  give  the  instruction  asked  for  by  the  coun- 
sel of  the  plaintiff;  the  Court  was  requested  to  charge 
the  jury,  if  a  writ  or  suit  for  the  same  cause  of  ac- 
tion, was  dismissed  by  the  Court  for  the  absence  of 
the  papers,  that  it  would  not  preclude  the  plaintiff  from 
maintaining  another  suit,  for  the  same  cause,  provided, 
such  second  suit  was  brought  within  one  year  from 
such  dismissal ;  which  instructions  were  refused  by  the 
Court. 

How  this  question  shall  be  determined,  must  depend 
upon  the  construction  to  be  given  to  section  2756 
of   the  Code. 

The  Act  of  1715,  chapter  27,  and  the  Act  of  1819, 
chapter  28,  sees.  8  and  6,  were  carried  into  the  Code,  and 
embraced  in  sections  2754-2755.  Under  these  Acts 
provision  was  made  for  the  bringing  a  new  suit,  which 
saves  the  bar  in  only  three  cases:  First,  where  the 
judgment  for  the  plaintiff  has  been  reversed  for  error. 
Second,  where  judgment  has  been  arrested.  Third, 
when  the   defendant  cannot  be  served  with   process. 

In  these  cases,  if  a  new  suit  shall  be  brought  with* 
in  one  year,  the  statute  of  limitations  does  not  operate. 

These  statutes  were  construed  in  the  case  of  Nichol- 
son V8.  Lauderdale,  8  Hum.,  200,  and  the  case  of  Ander- 
son &  Wife  v8.  Bedford,  4  Cold.,  464,  in  which  the 
principle  stated  was  clearly  settled. 

The  question  now,  for  our  consideration  is,  does  the 

provisions  of  sec.  2755,  extend  the  rule,   and  give  other 
41 
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causes  tban  those  specified  in  the  Acts  aforesaid.  The 
provision  of  sec.  2755,  is :  ^^If  the  action  is  commen- 
ced within  the  time  limited,  but  the  judgment  or  decree 
is  rendered  against  the  plaintiff,  upon  any  ground^  net 
concluding  his  right  of  actianj  or  where  the  judgment 
or  decree,  is  rendered  in  favor  of  the  plaintiff,  and  is 
arrested  or  reversed  on  appeal,  the  plaintiff  or  his 
representatives  and  privies,  as  the  case  may  .be,  majy 
from  time  to  time,  commence  a  new  action,  within  one 
year  after  the  reversal,   or   arrest. 

This  is  a  material  change  from  the  Act  of  1715 ; 
the  substance  of  that  Act,  ch.  27,  sec.  6,  provides, 
that,  where  the  plaintiff  had  obtained  judgment,  which 
was  reversed  for  error,  or  where  a  verdict  had  passed 
for  the  plaintiff,  and  the  judgment  was  arrested,  and 
judgment  given,  that  the  plaintiff  should  take  nothing 
by  his  writ;  in  such  case,  the  plaintiff,  his  heirs,  etc., 
may  commence  a  new  action  within  one  year  after 
such  judgment  is  reversed,  or  such  judgment  given 
against    the  plaintiff,   and  not  after. 

The  language  of  the  Code  under  consideration,  is 
very  broad,  and  extends  the  rule.  If  the  judgment  or 
decree,  is  rendered  against  the  plaintiffs  upon  any 
ground  not  concluding  his  right  of  action^  he  has  a 
right  to  commence  a  new  action  within  one  year. 
What  was  the  legal  effect  of  the  dismissal  of  the  plain- 
tiff's cause  of  action?  It  was  a  judgment  against 
him,  by  which  his  suit  was  dismissed  from  the  C!ourt. 
The  reason  alleged  in  the  judgment,  is,  the  want  of  pa- 
pers, and  it  clearly  falls^' within  the  principle  embraced 
in  sec.    2755,  and  did  not  conclude  his  right  of  action. 


DECEMBER  TERM,  1868.  648 

y.  A.  Cole  vs.  Mayor  and  Aldermen  of  Nashyille. 

There  is  nothing  in  the  record,  by  which  it  appears 
he  was  guilty  of  any  wrong,  or  negligence.  It  was 
the  judgment  of  the  Court  upon  his.  rights,  and  is  clear- 
ly embraced  within  the  principles  of  the  statute.  The 
judgment  is  not  in  the  nature  of  a  non-suit,  and  was 
dismissed  upon  a  ground,  by  which  his  right  of  action 
was  not  concluded. 

Language  could  not  have  been  more  expressive  than 
that  embraced  within  the  provisions  of  the  Code.  The 
question  at  issue,  was  not  before  the  Court  in  settling 
the  principles  of  the  case  of  Anderson  &  Wife  vs.  Bed- 
ford, 4  Cold.,  referred  to.  The  question  in  that  case, 
urned  upon  the  construction  of  the  Acts  of  1715  and 
1819,  as  the  cause  of  action  in  that  case,  accrued  be- 
fore the  Code  went  into  operation.  Therefore,  we  do 
not  regard  that  decision  as  an  authority  in  the  construct- 
ion of  sec.  2755,  of  the  Code.  The  expressions  used 
by  the  Judge,  that  the  Act  of  1715,  and  the  third  sec- 
tion of  the  Act  of  1819,  were  incorporated  into  the 
Code,  in  sees.  2754,  2755,  and  none  other^  we  do  not 
regard  as    an     authority. 

We  think  that  the  provisions  of  the  Acts  of  1715, 
and  1819,  are  embraced  within  the  provisions  of  the  see* 
tions  referred  to;  and  that  the  rule  was  also  extended  to 
any  judgmrent  or  decree,  if  rendered  against  the  plainti£f, 
upon  any  ground  not   concluding  his  right  of  action. 

In  the  construction  of  statutes,  the  rule  is,  if  there 
is  doubt,  it  is  the  duty  of  the  Court  to  give  that  con- 
struction   that  will  save  the  right. 

We  are  of  opinion,  therefore,  the  Legislature,  in  sec. 
2755,  did  extend  the  rule  to  causes  not  embraced   in  the 
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Acts  of  1715  and  1819;  and  that  the  dismissal  of  the 
suit  of  the  plaintijBf  falls  within  the  provisions  of  sec. 
2755,  and  the  Court  erred  in  refusing  the  instructions 
asked  for. 

The  judgment    will   he   reversed,   and   the   cause   re- 
manded. 


Thompson  vs.  Waerbn. 

1.  GoKTBACT.    Impossible  to  perform^  hy  act  of  God  or  tAs  GovemmeHt 

If  an  obligation  be  imposed  upon  &  party  by  law,  and  does  not  arise 
from  the  contract,  if  it  be  rendered  impossible  by  the  act  of  God  or 
the  €k>Temment,  he  will  be  excused  from  the  performance  of  it. 

2.  Case  in  judgment      A  purchased  a  slave  of  B,  and  executed  his  note 

for  $800.  B  executed  an  obligation  to  A,  to  make  him  a  title  upon 
the  payment  of  the  purchase  money  for  the  value  of  the  slave. 
Held,  that  A  must  pay  the  note  before  he  could  demand  a  title  of  B. 
Second,  That  the  slave  having  been  emancipated  by  the  Qovem- 
ment,  B  was  excused  from  making  a  title  to  the  slave. 


FROM    WILLIAMSON. 


There  was  a  judgment  in  this  case,  at  the  Novem- 
ber Term,  1867,  in  favor  of  Warren;  from  which 
Thompson  appealed.      Judge  M.  M.  Brien,  presiding. 

Campbell,  MoEwbn  &  Marshall,  for  Thompson. 
JsBSE  G.  Wallace,  for  Warren. 
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Shackelford,  J.,  delivered  the  opinion  of  the  Court; 

This  is  an  action  brought  by  the  defendant  in  error, 
before  a  Justice  of  the  Peace  of  the  County  of  Wil- 
liamson, on  a  promissory  note  for  $300,  dated  the  29th 
of  December,  1859,  due  twelve  months  after  date. 
There  was  a  judgment  rendered  against  the  defendant 
in  error,  before  the  Justice;  and  an  appeal  was  taken 
to  the  Circuit  Court,  in  which  there  was  a  judgment 
for  the  defendant  in  error;  from  which  there  was  an 
appeal  in  error,  to  this  Court.  It  appears  from  the 
proof  in  the  record,  the  consideration  of  the  note  in 
suit,  was  a  sale  of  the  one-third  interest  in  a  negro 
man  slave,  by  the  defendant  in  error  to  the  plaintiff 
in  error.  On  the  day  of  the  trade,  the  defendant  in 
error  executed  an  obligation,  in  which  he  bound  him- 
self to  make  the  plaintiff  in  error  a  bill  of  sale  of  the 
one-third  interest  of  the  slave,  upon  the  payment  of  the 
$300^  Upon  the  execution  of  the  note,  the  slave  was 
delivered. 

The  Court  charged  the  jury:  "The  plaintiff  in  error 
was  responsible  for  the  note  and  interest;  that  the  ob- 
ligation of  the  defendant  in  error  to  make  title  on 
the  payment  of  the  note,  did  not  relieve  the  plaintiff 
in  error  from  the  payment  of  it — the  slave  having  been 
emancipated  by  the   act  of  the   Government." 

We  think  there  is  no  error  in  the  charge  of  the 
Court.  This  was  a  sale  of  the  one-third  interest  in 
the  slave.  He  passed  into  the  possession  of  the  plain- 
tiff in  error,  and  the  obligation  of  the  defendant  in 
error,   was   a  retention   of  the  lien  for  the    payment  of 
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the  purchase  money.  •  These  are  not  dependent  stipu- 
lations. The  defendant  in  error  bound  himself  to  make 
the  title  upon  the  payment  of  the  note;  upon  that 
being  done,  he  was  liable,  unless  excused  by  operation 
of  law.  The  slave  haying  been  emancipated,  the  con- 
dition became  impossible.  If  one  agrees  to  do  a  thing 
which  it  is  lawful  for  him  to  do,  and  it  becomes  un- 
lawful by  the  act  of  the  Legislature,  the  act  avoids 
the  promise. 

The  rule  in  such  cases,  is,  if  the  obligation  be  im- 
posed upon  a  party  by  law,  and  does  not  arise  from 
the  contract,  if  it  be  rendered  impossible  by  the  act  of 
God,  or  the  Government,  he  will  be  excused  from  the 
performance  of  it.  If  the  slave  had  died  on  the  day 
after  the  sale,  could  the  plaintiff  in  error  have  success- 
fully resisted  the  payment  of  the  note?  Surely  not: 
4  Ooldwell,  875;  Story  on  Contracts,  sec.  975;  2  Par- 
sons on  Contracts,  674. 

The  judgment  of  the  Court  must,  therefore,  be  af- 
firmed. 
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Freeman  vs.  Henderson. 


1.  Appeal.     Qnue  tratuferred  to  appellate  court    DiamUiol  after  appeal  * 

and  rise  of  court,  a  nullity.  Upon  an  appeal  to  this  Court  aud  an 
execution  of  the  bond,  the  cause  is  immediately  transferred  to  this 
Oourt,  and  the  court  below  had,  after  its  rise,  no  longer  any  jurisdic 
tion  of  the  case.  An  entry  of  dismissal  in  the  court  below  by  the 
appellant,  is  a  nullity. 

2.  Same.    Same,    Failure  to  prosecute  appeal.    Effect  of.    If  the  appel- 

lant fails  to  prosecute  his  appeal  in  error,  the  judgment  of  the  infe- 
rior court  remains  suspended,  and  cannot  be  executed  by  the  inferior 
court  until  the  suspension  is  removed. 

3.  R^uaal  to  prosecute  an  appeal.      Record  may  be  filed    by  d^endant  m 

error,  and  have  an  affirmance  of  judgmpit.  The  plaintiff  in  error 
having  refused  to  prosecute  his  appeal,  the  defendant  in  error  had 
the  right  to  file  the  record,  and  upon  notice,  move  for  an  affirmance 
of  the  Judgment;  and  the  plaintiff  in  error  cannot  defeat  him  of  his 
application  of  an  affirmance,  by  dismissing  his  appeal  in  this  Court. 

4.  Section  8199  doee  not  apply  to  appeals.      Section  8199  of  the    Code, 

which  authorizes  the  dismissal  of  suits  in  term,  and  out  of  term  time, 
by  writing,  has  no  application  to  cases  of  this  character. 


FROM  WILLIAMSON. 


There  was  a  verdict  and  judgment  in  this  case,  at  the 
March  Term,  1867,  for  Henderson;  and  an  appeal  by 
Freeman.      Judge  M.  M.  Bribn,  presiding. 

G.  W.  Hicks  &  T.  W.  Turley,  for  Freeman. 
Campbell,  MoEwbn  &  Marshall,  for  Henderson. 
Shackelford,  J.,  delivered  the  opinion  of  the  Court. 


1 
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The  principle  inyolved  in  this  canse,  arises  npon  a 
motion  to  dismiss  the  appeal,  by  the  plaintiff  in  error. 
The  facts  necessary  to  be  stated,  to  understand  the 
principles  inyolved,  are  as  follows: 

The  plaintiff  in  error  took  an  appeal  to  this  Gonrty 
*  from  a  judgment  of  the  Circuit  Court  of  Williamson 
County,  against  him,  for  an  unlawful  detainer,  on  the 
80th  November,  1867 — ^gaye  the  requisite  bonds,  etc 
After  the  rise  of  the  Court,  he  instructed  the  Clerk 
not  to  send  up  the  record,  and  entered  a  dismissal  in 
writing  on  the  transcript  that  had  been  made  ouL 
From  an  a£Sdayit  filed  in  this  cause  at  this  term,  by 
the  plaintiff  in  error,  it  appears  he  surrendered  the 
possession  of  the  premises  in  dispute,  and  paid  the  costs 
of  the  Court  below;  tendered  the  defendant  in  error 
the  amount  of  the  judgment,  for  the  detention  of  the 
property,  that  had  been  rendered  against  him,  which 
the  defendant  in  error  declined  to  receive.  After  the 
plaintiff  in  error  had  entered  his  dismissal  upon  the 
transcript,  and  instructed  the  Clerk  not  to  send  up  the 
record  to  this  Court,  the  defendant  in  error  applied  to 
the  Clerk  of  the  Circuit  Court  and  obtained  a  tran- 
script,  and  notified  the  plaintiff  in  error  that  he  would 
file  it  and  move  for  an  aflirmance  of  the  judgment  of 
the  Circuit  Court.  At  the  December  Term,  1867,  of 
this  Court,  the  plaintiff  in  error  moved  to  dismiss  the 
appeal,  and  the  defendant  in  error  for  an  affirmance  of 
the  judgment. 

It  is  clear,  upon  principle,  on  the  prayer  for  an 
appeal,  and  the  execution  of  a  bond  on  the  rise  of  the 
Court,  that  Court  had  no  longer  jurisdiction  of  the  case. 
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and  the  entry  of  dismissal  of  the  cause,  in  that  Goart, 
was  a  nullity.  The  appeal  in  error  in  this  cause,  op- 
erated as  an  immediate  transfer  of  the  cause,  upon  the 
rise  of  the  Court,  to  this  Court,  and  put  an  end  to 
all  further  control  of  the  inferior  Court  over  it.  It  is 
made  the  duty  of  the  Clerk  of  each  of  the  several 
Courts  of  this  State,  by  sec.  4041  of  the  Code,  when* 
the  cause  is  taken  up  by  appeal,  in  the  nature  of  a 
writ  of  error,  to  the  Supreme  Court,  to*  make  out  a 
transcript  of  the  record,  and  transmit  it  by  mail  to 
the  Clerk  of  the  Supreme  Court  of  his  division,  within 
forty  days  after  the  entry  of  appeal,  unless  the  entry 
is  made  within  forty  days  of  the  regular  term  of  the 
Supreme  Court,  or  during  said  term,  and  then  forth- 
with, and  transmit  without  delay,  to  the  Clerk  of  the 
Supreme  Court. 

If  the  party  who  has  appealed,  fails  to  prosecute 
his  appeal  in  error,  the  judgment  of  the  inferior  Court 
remains  suspended,  and  cannot  be  executed  by  the  infe- 
rior Court,  until  action  shall  have  been  taken  to  remove 
the  suspension.  The  plaintiff  in  error  having  refused 
to  prosecute  his  appeal,  the  defendant  in  error  had  the 
right  to  file  the  record,  and  upon  notice,  move  for  an 
affirmance  of  the  judgment:     2  Sneed,  1. 

The  plaintiff  in  error,  having  refused  to  prosecute 
his  appeal,  cannot  defeat  the  defendant  in  error  of  his 
application  for  an  affirmance,  by  dismissing  the  appeal 
in  this  Court.  We  think  tie  provisions  of  sec.  3199 
of  the  Code,  which  authorizes  suits  to  be  dismissed  in 
term    tjme,    or   out  of   term  time,    by   writing,    has   no 
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application  to  cases  of  this  character,  as  the  filing  of 
the  record  in  this  case,  is  the  act  of  the  defendant  in 
error,  over   which  the   plainti£f  in  error   has  no   control. 

We  cannot  notice  the  matters  set  out  in  the  affidavit 
of  the  plaintiff  in  error — they  constitute  no  part  of  the 
record.  It  is,  therefore,  unnecessary  for  us  to  discuss 
the  effect  of  a  tender  made,  as  appears  from  the  affi- 
davit,  as   the   money  was  not   paid  into   this  Court. 

The  motion  of  the  plaintiff  in  error  will  be  overruled, 
and  the  judgment  of  the  Court  below,   affirmed. 


Gideon  Bolton  vs.  The  State. 

1,  Criminal  PLEAPiKas.     A  day  and  year  m\ut  be  elated  in  an  itidictment. 

Ueually^  any  lime  before  the  finding  it  eufficient.    The  day  and  year  need 
'    not  be  stated  correctly  in  an  indictment;  any  time  before  the  finding 
is  sufficient;  but  a  day  and  year  must  be  given  in  the  indictment. 
An  indictment  that  does  not  give  the  year,  is  fatally  defective. 

2.  Same.    Same.      If  time  ie  material  then  it  muet  be  etaUd  accurately. 

Where  time  is  a  material  ingredient  in  the  offense,  and  the  extent  of 
the  punishment  for  the  offense  alleged,  has  been  enlarged,  (as  in 
cases  of  horse  stealing,)  then  time  becomes  material,  and  a  failure 
to  state  it  in  the  indictment,  is  fatal. 
8.  Act  or  16th  March,  1860.  Jury  cannot  commute  punishment  to  eouniy 
jailj  except  in  petty  larcenies  and  felonies  punished  by  one  year's  impris" 
onment.  The  Act  of  the  16th  March,  I860,  authorizing  the  jury  to 
commute  the  punishment  of  offenders  to  imprisonment  in  the  county 
jail,  for  a  less  time  than  one  year,  in  oases  of  felonies,  is  held  to  ap- 
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ply  to  and  embrace  only  petty  larcenies,  and  all  other  offenses  wliere 
the  punishment  prescribed  is  as  low  as  one  year's  imprisonment  in 
the  penitentiary. 
4,   Coie  overruled.    The  case  of  Sank  Cross  va.  The  State,  (Manuscript 
Opinion,)  decided  December  Term,  1867,  overruled. 


FROM   SMITH, 


This  cause  was,  at  the  November  Term,  1868,  sub- 
mitted to  a  jury,  who  returned  a  verdict  of  guilty, 
and  fixed  the  imprisonment  of  Bolton  to  ten  years  in 
the  penitentiary.  After  his  motions  for  a  new  trial 
and  arrest  of  judgment  were  overruled,  he  appealed  to 
this   Court.      Judge  Andrew  McClain,  presiding. 

W.  H.  DbWitt  and  James  W.  McHenry,  for  Bol- 
ton. 

Thos.  H.  Coldweii^  Attorney-General,  for  the   State. 

James  0.  Shackelford,  J.,  delivered  the  opinion  of 
the   Court. 

This  case   presents   the  following  state   of  facts: 
The  plaintiff  in  error  was  indicted  at  the  July  Term, 

jl867,  of  the   Circuit   Court  of  Smith   County,  for    horse 

stealing.      The  indictment   is   as  follows: 

"State  of    Tennessee,      1  Circuit  Court  of  Smith  Co., 
County  of  Smith,    J  July  Term,   1867. 

The  grand  jurors  for  the  State  of  Tennessee,  elect- 
ed, impaneled,  and  sworn,  and  charged  to  inquire  for 
the  body  of  the  County  of  Smith,  and  State   aforesaid, 
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upon    their    oaths    present,,  that  Gideon   Bolton,   on   the 

22d  of  July,   in    the    County    of    Smith,    and   State    of 

Tennessee,   one  sorrel  horse,   of  the  yalue    of    $125,  of 

the  goods  and   chattels   of  Wm.    B.    Whitley,   then   and 

there  in  his  possession  being  found,  feloniously  did  steal, 

take   and  carry  away,   against  the  peace  and  dignity  of 

the   State. 

*'E.  S.  Williams,   Attorney- General." 

It  was  found  and  returned  into  Court,  indorsed,  a 
"true   bill,"   by   the  foreman   of  the   grand  jury. 

At  the  November  Term,  1868,  the  plaintiiF  in  error, 
having  been  arrested,  appeared  and  demurred  to  said 
indictment,  and  for  cause  assigned:  First,  The  indict- 
ment does  not  allege  or  show  with  certainty,  the  time 
at  which  the  horse  alleged  in  said  indictment,  to  have 
been  stolen  by  the  plaintiff  in  error,  and  does  not 
show  with  certainty  that  the  alleged  taking  was  before 
the  filing  or  making  of  said  indictment,  but  it  avers, 
it  was  taken  on  the  22d  day  of  July,  but  it  does  not 
aver  the  year  in  which  it  was  taken.  Second,  Said 
indictment  does  not  furnish  information  sufficient  for  the 
Court,  that  it  may  see  a  definite  ofiense  on  record,  to 
which  to  apply  the  judgment  and  punishment  which  the 
law  prescribes,   in   the   event  of  conviction. 

Upon  argument,  the  Court  overruled  the  demurrer. 
The  plaintiff*  in  error  was  arraigned  at  the  November 
Term,  1868,  pleaded  "not  guilty,"  and  put  upon  his  trial 
by  a  jury  of  the  county,  which  resulted  in  a  verdict 
of  guilty,  and  confinement  in  the  penitentiary,  for  a 
period  of  ten  years.  A  new  trial  was  moved  for,  and 
a  motion    entered    in   arrest    of  judgment,    which    were 
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severally  overmled,  and  judgment  pronounced  in  pursu- 
ance of  the  verdict  of  the  jury;  from  which  the  plain- 
tiff in  error  has  appealed  to  this  Court. 

Various  errors  of  law  have  been  assigned  upon  the 
rulings  of  the  Circuit  Judge,  and  the  questions  involved 
have  been  argued  with  ability.  The  question  that 
meets  us  at  the  threshold,  arises  upon  the  demurrer 
filed  to  the  indictment.  If  that  is  well  taken,  it  is 
decisive  of  the  case,  and  it  will  be  unnecessary  to  dis* 
cuss  and  determine  all  the  other  questions  raised  in 
the  record. 

It  is  a  well  settled  rule  of  the  common  law,  ^Hhat 
time  and  place  must  be  averred  in  every  indictment, 
but  the  time  of  committing  an  offense,  (except  where 
the  time  enters  into  the  nature  of  the  offense,)  may  be 
laid  on  any  day  previous  to  the  finding  of  the  bill, 
during  the  period  when  it  may  be  prosecuted:"  Whar- 
ton's  Crim.  Law,  sec.   262,   vol.   1. 

^'If  a  day  certain  be  laid  before  the  finding,  other 
insensible  dates  may  be  rejected  as  surplusage:    Ibid**' 

It  is  insisted  that  this  rule  of  the  common  law  has 
been  changed  by  sec.  5124  of  the  Code,  which  pro- 
vides, the  time  at  which  the  offense  was  committed  need 
not  be  stated  in  the  indictment,  but  the  offense  may 
be  alleged  to  have  been  committed  on  any  day  before 
the  finding  thereof,  or  generally  before  the  finding  of 
the  indictment,  unless  the  time  is  a  material  ingredi- 
ent in  the  offense. 

This  provision  of  the  Code  is  not  in  conflict  with 
the  common  law  rule.  The  day  and  year  need  not 
be  stated  correctly.     Any    time  before    the    finding,    is 
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snificient.  That  is,  a  day  and  year  most  be  giyen  in 
the  indictment,  except  where  time  is  material,  as  pro- 
vided by  the  section  of  the  Code,  and  then  the  exact 
day  given. 

The  Legislature  having  changed  the  punishment  for 
this  class  of  offenses,  and  not  having  repealed  the  lair 
for  the  punishment  of  the  offense  previous  to  the  Act, 
time  becomes  material;  not  the  certain  day  on  which 
the  property  was  stolen,  but  it  must  appear  in  the  in- 
dictment to  have  been  before  or  after  the  passage  of 
the  law.  The  Act  increasing  the  punishment  for  horse 
stealing,  was  passed  the  17th  of  May,  1865.  The 
first  section  of  the  Act  provides,  ^^that  whoever  shall, 
feloniously  take  or  steal  any  horse,  mule,  or  ass,  shall, 
on  conviction,  suffer  death  by  hanging;  Provided^  the 
jury  may  commute  the  punishment  to  imprisonment  in 
the  penitentiary,  for  a  period  not  less  than  ten,  nor 
more  than  twenty-one  years." 

The  fourth  section  of  the  Act  provides,  "  that  noth- 
ing in  this  Act  shall  be  so  construed,  as  repealing  the 
laws  now  in  force  for  punishing  of  offenses  mentioned 
in  the  Act;  but  all  persons  who  have  heretofore  com- 
mitted any  of  the  offenses  mentioned  in  the  Act,  shall 
be  tried  under  the  existing  laws,  and  if  convicted,  shall 
be  punished  as   prescribed  by  law." 

By  the  provisions  of  the  Code,  horse  stealing  was 
punished  by  confinement  in  the  penitentiary  for  a  pe- 
riod not  less  than  three  nor  more   than  ten  years. 

This  Act  of  the  17th  May,  1865,  was  a  radical 
change  in  the  punishment  of  this  class  of  crimes. 
The  Act  is  highly  penal,  and  nothing  can  be  left  to  in- 
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tcndment.  It  must  appear  with  certainty  in  the  in- 
dictment, whether  the  horse  was  stolen  before  or  since 
the  passage  of  the  Act  increasing  the  punishment.  In 
snch  a  case,  the  time  becomes  material,  and  a  failure 
to   state  it  in  the  indictment,   is  fatal. 

The  prisoner  must  know  with  reasonable  certainty, 
the  offense  for  which  he  is  arraigned.  In  the  trial  of 
the  cause,  if  his  life  is  inyolveil,  he  has  a  greater 
number  of  challenges.  Upon  a  verdict  of  guilty  by 
the  jury,  and  no  commutation  by  them,  as  provided  by 
the  law,  the  Judge  could  not  determine,  from  the  in- 
dictment, whether  he  was  liable  to  the  greater  or  lesser 
punishment,  where  the  indictment  does  not  show  the 
offense  was  committed  after  the  passage  of  the  Act  in- 
creasing the  punishment.  Hence,  the  necessity  of  as- 
signing the  day  and  the  year  in  the  indictment  in  cases 
of  this   character. 

Exceptions  were  taken  to  the  ruling  of  the  Court 
in  the  instructions  to  the  jury.  We  have  carefully 
considered  the  principles  announced  in  the  charge,  and 
are  satisfied  it  is  a  correct  exposition  of  the  rules  of 
law  applicable  to  the  facts  of  the  case,  except  that 
part  inw  hich  the  jury  were  instructed,  "if  they  thought, 
leoking  to  the  merits  and  justice  of  the  case  as  deter- 
mined by  their  own  views,  as  to  what  would  be  suffi- 
cient punishment,  and  that  the  offense  merits  a  less  pun- 
ishment than  twelve  months  in  the  penitentiary,  then 
they  might,  in  their  discretion,  punish  him  by  confine- 
ment in  the  county  jail  for  any  period  of  time  short 
of  twelve  months.". 

This  part   of  His    Honor's   charge  is  erroneous,   and 
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as  the  case  will  have  to  undergo  another  inyestigation 
before  a  jury,  we  deem  it  our  duty  to  give  a  correct 
exposition  of  the  law  on  this   point. 

This  part  of  the  charge  is  based  upon  the  Act  of 
the  Legislature,  passed  March  15,  1860,  and  a  decis- 
ion of  this  Court  upon  a  construction  of  that  Act.  The 
Act  is  as  follows: 

^^In  no  case,  shall  any  person  convicted  of  a  fel- 
ony be  confined  for  a  less  period  than  twelve  months 
in  the  penitentiary;  Providedy  That  whenever,  in  the 
opinion  of  a  jury  in  any  case,  the  oflense  merits  a  less 
punishment  than  twelve  months  in  the  penitentiary,  that 
then,  in  such  case,  the  jury  may  punish  by  confine- 
ment in  the  county  jail  for  any  period  short  of  twelve 
months." 

In  a  construction  given  this  Act  by  this  Court,  at 
the  last  Term,  in  the  case  of  Sank  Cross  vs.  The  State, 
it  was  held,  it  was  intended  to  apply  to  all  cases  in 
which  persons  had  been  covicted  of  a  felony,  the  pun- 
ishment for  which  is  confinement  in  the  penitentiary 
and  that  without  reference  to  the  grade  of  the  offense, 
or  the  length  of  time  for  which  the  accused  was  sub- 
ject to  imprisonment  in  the  penitentiary;  that  the  stat- 
ute in  its  terms  applies  to  all  felonies  punishable  by  im- 
prisonment in  the  penitentiary.  Upon  a  careful  review 
of  that  case,  we  are  not  satisfied  with  the  conclusions   of 

the  Court. 

The  Legislature  did  not  intend,  by  the  passage  of 
this  Act,  to  effect  so  radical  a  change  in  the  criminal 
laws  of  the  State. 

In  the  punishment   for  the  several   grades  of  felony, 
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for  grand  larceny  and  other  high  crimes,  the  period 
fixed,  ranges  from  three  to  twenty-one  years,  at  which  the 
person  conyicted  shall  serve  in  the  penitentiary.  Mur- 
der in  the  second  degree,  is  from  ten  to  twenty  years; 
for  horse-stealing,  under  the  Act  of  May  17th,  1865, 
from  ten  to  twenty-one  years;  for  grand  larceny,  from 
three  to  ten  years;  for  petit  larceny,  and  other  offenses 
of  a  like  nature,  from  one  to  five  years.  All  these 
grades  of  crime  fall  under  the  general  designation  of 
felonies;  and  to  give  the  Act  the  construction  put  upon 
it  by  the  Court,  would  place  it  within  the  power  of  a 
jury  in  a  criminal  case  of  the  highest  grade,  punishable 
in  the  penitentiary,  to  commute  the  punishment  to  im- 
prisonment in  the  county  jail,  for  a  period  less  than 
twelve   months. 

This  construction  would  bo  dangerous  to  society. 
The  rulings  of  the  Court  in  that  case,  are  not  within 
the  reason,  intent  or  proper  construction  of  the  law; 
though  the  Act  may  bear  the  construction  placed  upon 
it,  considered  apart  from  the  other  statutes  of  criminal 
procedure;  but,  when  taken  in  connection  with  the  seve- 
ral statutes  prescribing  the  punishment  of  various  offenses, 
as  low  as  one  year  in  the  penitentiary,  and  giving  the 
Court  power  in  such  cases  to  commute  the  punishment 
to  imprisoment  in  the  county  jail,  we  think  the  object 
and  intention  of  the  Legislature,  in  the  passage  of  the 
Act,  was,  to  give  the  jury  the  power  of  commuting  the 
punishment  in  cases  of  petit  larceny,  and  all  other  of- 
fenses, where  the  punishment  was  prescribed  as  low  as 
one  year's  imprisonment  in  the  penitentiary,  by  imprison- 
ment in  the  county  jail  for  less  than  twelve  months. 
42 
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By  the  Code,  sec.  5266|  the  power  was  vested  in  the 
Gircait  Judge,  to  commute  the  punishment  in  cases  of 
petit  larceny  and  other  offenses  of  a  low  grade,  to  im* 
prisonment  in  the  county  jail;  and  the  object  and  inten- 
tion was,  to  give  to  the  jury  a  similar  power  in  all  such 
cases,  where  the  punishment  was  as  low  as  one  year  in 
the  penitentiary. 

We  are,  therefore,  constrained  to  hold,  the  principles 
determined  in  the  case  of  Sank  Gross  vs.  The  State,  is 
not  a  correct  exposition  of  the  law;  that  the  jury,  under 
the  provisions  of  the  Act  of  March  15th,  I860,  have  no  * 
right,  in  cases  of  grand  larceny  and  other  offenses,  where 
the  punishment  is  not  prescribed  as  low  as  one  year  in 
the  penitentiary,  to  commute  the  punishment  to  impris- 
onment in  the  county  jail.  It  follows,  therefore,  his 
Honor  erred  upon  this  point.  Other  errors  are  assign- 
ed, and  have  been  pressed  with  earnestness  by  the 
counsel;  but  the  views  taken  by  the  Court  upon  the 
demurrer,  compel  us  to  arrest  the  judgment,  and  we 
forbear  to  express  any  opinion  upon  the  errors  assigned. 

The  judgment  will  be  reversed;  and  the  prisoner 
remanded  to  the  jail  of  the  County  of  Smith,  to  be 
further  proceeded  with,  and  held  subject  to  the  action 
of  the  Circuit   Court. 
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ABATEMENT, 

See  Attachuxkt,  1,  2,  8, 9;  Tbispass,  8. 

ACTION  OF  DEBT. 
See  JuBOMXXT,  7. 

ACCUMULATED  INTEBEST. 

See  CoNviNTiONAL  IirrxBicsT,  I. 

ADVANCEMENT. 

1.  An  advancement,  is  a  gift  by  a  parent  to  his  child,  by  anticipation, 

in  whole  or  in  part,  of  what  it  is  supposed  the  child  would  be  en- 
titled to  on  the  death  of  the  parent.  J*.  W,  Bouse  et  als.  vs.  John 
Woodard^  AdmW,  196. 

2.  Case  in  Judgment.    Jacob  House,  in  1866,  sold  at  public  vendue, 

most  of  his  slaves ;  all  of  whom  were  purchased  by  the  complain- 
ants, his  son  and  son's-in-law.  Notes  at  twelve  months  were  exe- 
cuted by  the  purchasers,  and  bills  of  sale  ftrom  their  father,  with 
warranty  of  title.  No  part  of  the  money  was  collected  by  House 
in  his  life  time.  In  1860,  he  died,  and  soon  after  this,  complain- 
ants renewed  their  notes  in  the  hands  of  the  administrator.  In 
1865,  judments  were  recovered  against  the  parties,  for  the  full 
amount  of  the  principal  and  interest  on  these  notes.  Complain- 
ants bring  their  bill  alleging  that  the  amounts  of  the  notes  were 
advancements  to  them  by  their  father  in  his  life  time.  It  is  held, 
that  there  is  nothing  in  the  facts  in  this  case,  that  show  that  the 
intestate  intended  the  slaves  as  a  gift  to  the  purchasers,  but  that 
they  wore  purchased  by  them,  and  were  liable  for  the  same.    lb. 
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AFTEB  ACQUIBED  TITLE. 
See  Invaitts,  2. 

AQEKTS. 

1.  Power  to  MeU  personal  property.     Poteession  not  tuficient    Eetcppel  m 

paie.  The  mere  possefision  of  personal  property  by  an  agenti 
without  any  authority  to  sell,  actual  or  apparent,  from  the  owner, 
and  without  any  apparent  title  conferred  on  him  by  the  owner, 
will  not  enable  Buch  agent  to  confer  upon  his  agent,  a  power  to 
sell  and  defeat  the  title  of  the  owner.  The  owner  not  having  given 
his  agent  any  authority  to  sell,  apparent  or  actual,  and  not  having 
clothed  him  with  any  title,  apparent  or  actual,  it  is  impossible  to 
impute  to  the  owner  any  wrong  wherefor  to  repel  him  of  the 
right  to  assert  his  title,  or  upon  which  to  raise  against  him  any 
bar  in  the  nature  of  an  estoppel  in  pai$.  Taylor^  Cole  j-  MeLeod 
▼8.  Pope,  and  Taylor ^  Oole  ^  McLeod  ys.  Strong^  418. 

2.  Cue  in  Judgment.    Popeemployed  Armstrong  to  take  charge  of  his 

wagon  and  cotton,  on  their  way  to  Memphis,  and  to  deliver  the 
cotton  to  Mecham  &  Galbreath,  merchants  at  Memphis,  Arm- 
strong, in  fraud  of  his  duty  to  Pope,  delivered  the  cotton  to  Tay- 
lor, Cole  &  McLeod,  and  employed  them  to  sell  the  cotton,  repre- 
senting to  them  that  it  was  his  own.  They  sold  the  cotton,  with- 
out notice  that  it  was  not  Armstrong's,  and  paid  him  the  proceeds 
of  the  sale.  Held,  Ist,  That  the  agent  in  such  a  case  cannot  make 
to  an  innocent  purchaser  a  title  to  the  cotton  as  against  the  owner ; 
nor  can  he,  (the  agent,)  cause  the  title  to  be  put  in  such  purchaser, 
by  employing  to  make  the  sale,  a  factor  who  follows  the  business 
of  selling  cotton.  2d,  That  the  owner  of  the  cotton  in  such  case, 
may  follow  the  cotton,  into  whosoever's  hands  it  has  gone  and  been 
sold,  or  otherwise  converted,  and  recover  its  value ;  and  it  is  no 
defense  against  the  action  of  the  owner,  that  the  party  sought  to 
be  charged,  bought  and  paid  for  it  in  the  usual  course  of  trade, 
without  notice  that  his  vendor  did  not  have  the  right  of  property 
in  the  cotton,  or  the  power  to  sell  it.    Ih, 

ALIBI. 

See  Criminal  Law,  30. 

APPEAL, 

1.  Cause  tranrferred  to  appellate  court  DiemUeal  qfter  appeal  and  riee  <if 
Court,  a  nulUty,  Upon  an  appeal  to  this  Court  and  an  execution 
of  the  bond,  the  cause  is  immediately  transferred  to  this  Court, 
and  the  Court  below  had,  after  its  rise,  no  longer  any  jurisdiction  of 
the  case.  An  entry  of  dismissal  in  the  court  below  by  the  appel- 
lant, is  a  nullity.    Freeman  T8.  Uendereony  647. 
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2.  Same.    Same^    Failure  to  proeecuU  appeal.    Effect  of.    If  the  appel- 

lant fails  to  prosecute  his  appeal  in  error,  the  judgment  of  the 
inferior  court  remains  suspended,  and  cannot  he  executed  hy  the 
inferior  court  until  the  suspension  is  removed,    lb, 

3.  Refwal  to  prosecute  an  appeal     Record  may  be  filed  by  defendant  tn- 

erroTy  and  have  an  affirmance  of  judgment.  The  plaintiff  in  error 
having  refused  to  prosecute  his  appeal,  the  defendant  in  error  had 
the  right  to  file  the  record,  and  upon  notice,  move  for  an  affir- 
mance of  the  judgment;  and  the  plaintiff  in  error  cannot  defeat 
him  of  his  application  of  an  affirmance,  hy  dismissing  his  appeal 
in  this  Court.    lb, 

4.  Section  8199  doee  not  apply  to  appeals.    Section  8199  of  the  Code, 

which  authorizes  the  dismissal  of  suits  in  term  and  out  of  term 
time,  hy  writing,  has  no  application  to  cases  of  this  character.    lb 

m 

See  Contempt,  4. 

APPEABANCE. 

See  Attachment,  8  and   10 ;  Cebtiorabi  and  Svfebsedeat,  8 

ABSON. 

See  Cbimikal  Law,  20. 

ASSAULT. 

See  Tresspass,  9. 

ATTACHMENT. 

1.  Pleading.    Abatement.    Respondeat  ouster.    Judgment  by  default.    If 

the  defendant  ple^d  in  ahatement  to  the  summons,  or  other  pro- 
cess, hy  which  he  is  sought  to  he  hrought  into  a  Court  of  law,  and 
the  plea  is  struck  out,  or  is  successfully  demurred  to,  the  judgment 
of  the  Court  is  respondeat  ouster;  hut  if  the  plaintiff  take  issue, 
the  plea  and  the  issue  is  suhmitted  to  a  jury,  and  the  verdict  is  for 
the  plaintiff,  the  saoie  jury  should  assess  the  damages,  as  upon 
judgment  hy  default.    Straus  vs.  Weilf  120. 

2.  Same.    Same,    It  is  the  proper  practice,  in  case  a  plea  in  ahatement 

is  filed  to  the  summons  or  other  process,  hy  which  a  defendant  is 
sought  to  he  hrought  into  Court,  and  issue  is  taken  upon  the  plea 
to  suhmit  with  this  issue    to  the  same  jury,  the  question  of  dam- 
ages,    lb, 

8.  Same.     What  is  a  sufficient  appearance,    A  plea  of  ahatement  to  an 
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attachment)  or  other  process  of  sammonsi  is  a  safficient  appear- 
ance to  warrant  a  judgment  by  default  on  the  merits.    lb, 

4.  Evidence.  Removal  of  prcperty  cut  of  ike  State  after  attaekment  nied 
out  Upon  the  issue  to  the  ground  of  attachment  laid,  that  "the 
defendant  is  about  to  remove  his  property  out  of  the  State/'  it  is 
competent  to  proye  that  the  defendant  removed  his  property  out 
of  the  State  soon  after  the  suing  out  of  the  attachment.  Fried 
landa-f  Stick  j*  Oo,,  vs.  S.  Pollock  j-  Oo.    490. 

6.  No  remavalf  to  take  property  out  iemporarily.  It  is  not  a  removal,  the 
mere  taking  of  his  property  out  of  the  State  by  a  debtor,  for  a 
temporary  purpose,  to  be  returned.    Ih, 

6.  Rule  as  to  amount  of  property  removed^  or  not  removed,  from  tke  State. 

It  is  difficult  to  define  the  amount  of  property  removed,  or  about 
to  be  removed,  which  will  bring  the  debtor  within  the  scope  of  our 
attachment  laws.  It  need  not  be  all  bis  property;  nor  will  a  com- 
parative little  suffice.  It  must  be  an  amount  of  substantial  con- 
sequence, in  reference  to  the  ability  of  his  estate  to  bear  honestly 
the  withdrawal  of  the  amount  away  from  liabilitj,  in  the  domestic 
court,  to  his  creditors.    lb, 

7.  Same.    Fraud  nor  ii^ury  need  not  prompt  tke  removal,  to  give  ike  creditor 

hie  attachment.  It  is  not  essential  that  fraud  or  injury  to  the  at- 
taching creditor,  or  any  other  creditor,  enter  into  the  removal,  or 
purpose  to  remove,  his  property  by  the  debtor,  in  order  to  give 
the  creditor  his  attachment.    lb. 

8.  Same.    Praeiiee  in  pleading.    Appearance.   Judgment  in  personam.  ThA 

putting  in  issue  the  ground  of  attachment  by  proper  pleas,  does 
not  80  bring  the  defendant  into  Court,  or  constitute  such  appear- 
ance as  will  subject  him,  against  his  consent,  to  a  judgment  upon 
the  eauee  qf  action  against  him  in  personam.    lb. 

9.  Same.    Same.    Plea  in  ahaiemenU     Verified  by  tpritten  oath  andpoei- 

tive  form  qf  statement.  Fleas  in  abatement  are  not  favored;  they 
are  strictly  construed  and  strictly  dealt  with.  Intendments  are 
not  allowed  to  supply  defects.  A  plea  in  abatement  must  be  veri- 
fied by  written  oath  and  by  positive  form  of  statement.  A  state- 
ment upon  the  information  and  belief  of  the  affiant  will  not  suf- 
fice; and  if  not  properly  verified,  will  be  treated  as  a  nullity. 
lb. 

10.  Same,  Same.  Appearance.  Motion  to  remove  eauee  to  Federal  CkmrL 
An  application  to  remove  this  cause  to  the  Federal  Court,  was  not 
such  an  appearance  as  would  debar  the  defendants  the  right  of 
putting  in  issue  the  grounds  of  the  attachment.    lb. 
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11.  Partnert,    Non-residenee  of  one  partner  no  ffrcund/or  an  attachment. 

Wben  one  partner  is  resident  of  this  State,  the  non-residence  of 
his  co-partner  is  not  ground  on  which  an  original  attachment  bill 
in  Chancery  will  lie  against  the  firm  and  the  firm  effects.  Wallace 
^  Ringal  vs.  M.  W,  GaUoway  ^  Son^  and  Chapel,  Bruce  ^  Mclntyre 
vs.  Same,    510. 

12.  Chancery  pracHee  and  pleading.  A  bill  in  Chancery  seeking  to  sub- 
ject equitable  personal  assets  in  the  hands  of  executors  to  the  pay- 
ment of  debts,  it  must  show :  First,  A  judgment  execution  and  a 
nulla  bona.  Second,  One  of  the  grounds  on  which  an  original  at- 
tachment in  Chancery  may  issue,  prescribed  by  the  statute  law. 
Third,  A  conveyance  or  devise,  made  as  to  the  properties  sought 
to  be  subjected  to  hinder  and  defraud  creditors.  B»  F.  Ifarrieon 
▼s.  A.  G,  HaUum.    625. 

18.  Same.  Same.  Multi/arioueneee,  A  bill  filed  by  a  judgment  creditor 
against  several  defendants  in  the  same  judgment,  who  have  made 
a  fraudulent  conveyance  to  difiTerent  grantees,  to  defeat  its  col- 
lection, including  their  several  fraudulent  grantees,  is  not  multi- 
farious,    lb. 

14.  Same.  Same.  Who  are  not  neeeeeary .  partiee  to  a  bilL  To  a  bil\ 
filed  by  a  commissioner  who  has  sold  land  and  slaves  under  an 
order  of  Court,  and  taken  the  notes  of  the  purchaser,  payable  to 
himself  as  commissioner,  the  parties  to  whom  the  proceeds  of  the 
notes  belong  when  collected,  are  not  necessary  parties  to  the  same. 
lb. 

15.  Auxiliary.    Statement  necessary  in  the  torit  and  affidavit     Void  without 

them.  An  auxiliary  writ  of  attachment  is  void  unless  it  is  stated 
in  the  affidavit  and  alleged  in  the  attachment,  that  a  suit  has  been 
commenced  by  the  plaintiff*  against  the  defendant ;  the  nature 
thereof,  the  tribunal  in  which  it  is  depending,  the  amount  of 
damages  laid  in  the  action,  and  that  the  cause  of  action  stated  is 
just.     W.  W.  Woodfolk  vs.  James  Whitworth,  E^r^  661. 

16.  Suit.    Appearance  qf  defendant  in.     Whan  the  proceedings  are  irregur 

lar  and  void.  The  appearance  by  the  defendant  in  an  attachment 
suit,  and  pleading  to  the  merits  of  the  principal  action  when  the 
proceedings  are  irregular  and  voidable,  would  be  a  waiver  of  his 
rights  to  question  the  validity  of  the  affidavit  or  writ.  But  a  void 
proceeding  is  an  absolute  and  complete  nullity,  and  cannot  be 
waived  by  the  subsequent  acts  of  either  party.    lb. 

n.  Same.  Same.  AgamiehmentyWhenanuUiiy.  A  garnishment  based 
upon  a  writ  of  attachment  and  is  part  of  the  proceedings  in  the 
attachment,  must  stand  or   fall  with  it.    If  the  attachment  be 
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void,  no  Talid  judgment  can  be  rendered  against  the  gamifihee ; 
the  entire  proceedings  as  to  him  would  be  a  nullity.    lb. 

18.  In  Chancery.     Code,  sec,  4278.    To  authorize  the  attachment  and 

impounding  of  property,  something  more  must  be  shown  than  the 
mere  fact  of  a  debt  being  legal  or  equitable ;  and  the  impounding 
of  a  debtor's  goods  by  attachment  or  Idj unction^ on  a  demand  of  a 
mere  equitable  nature,  is  inadvertent,  and  not  authorised  by  sec. 
4278  of  the  Code,  nor  by  the  general  principles  of  Chancery  pro- 
ceeding and  power.  Richard  A.  Qraham  ts.  MerriU,  CUff  et  als.,  622. 

19.  Same,     Inadvertent   grant  of    Attachment  and    Ii^unciion  doee  not 

make  the  process  void.  The  Court  has  the  power  to  grant  at- 
tachments and  injunctions  in  regard  to  properties  in  the  ordinary 
course  of  proceeding,  when  necessary  or  useful  to  obtain  or  secure 
its  jurisdiction,  and  the  inadvertent  grant  of  such  process  by  the 
Court  does  not  make  the  process  void. 

ATTORNEYS. 

1.  Judgment  by  consent      Cannot  be  set  aside  except  for  fraud,  and  by  origi- 

nal bill.  When  a  judgment,  or  decree,  is  made  by  consent  of  coun- 
sel, there  lies  not  an  appeal  or  rehearing,  though  the  party  did  not 
really  give  his  consent,  but  his  remedy  is  against  his  counsel.  But 
if  such  decree  was  obtained  hy  fraud  or  covin,  the  party  may  be  re- 
lieved against  it,  not  by  a  petition,  rehearing,  or  appeal,  but  by  an 
original  bill,  in  the  nature  of  a  bill  of  review,  ff.  and  JV.  Jones 
vs.  B.  W.  WiUiamson,  Jr.,  adnCr,  et  als.,  871. 

2.  Same.     When  by  consent  of  an  unauthorized  Attorney,  may  be  eei  aside 

by  showing  merits  and  no  want  of  diUgenee.  A  judgment  or  decree 
gained  by  consent  of  an  unauthorized  attorney,  may  be  set  aside. 
But  it  is  required  of  the  party  assailing  a  judgment  or  decree,  on 
this  ground,  to  show  clear  merits,  free  from  fault  or  negligence,  and 
to  establish  his  right  by  cogent  and  strong  proof.    lb. 

8.  Same.  Right  denied  when  laches  is  shoum*  A  party  cannot  sleep  upon 
his  rights,  or  intrust  his  business  to  Attorneys,  and  without  the 
least  show  of  diligence,  come  in  years  after  the  time  at  which  he 
could  have  availed  himself  of  the  advantage  the  law  gave  himi, 
and  on  that,  set  aside  a  judgment  or  decree  of  a  Court  of  compe- 
tent jurisdiction.    lb. 

4.  Same.  Assent  of  the  parties'  Attorney  to  a  decree  ts  binding,  unless  it 
is  obtained  by  fraud.  An  Attorney  under  a  general  warrant  before 
judgment,  may  assent  to  a  decree  in  Chancery,  which  will  be 
binding  on  his  client  unless  that  assent  was  gained  by  fraud  and 
imposition;  and  in  such  a  case,  a  Court  of  Equity  will  set  it 
q^ide.    lb. 
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AUTBB  POIS    CONVICT. 
SeeCRiiovAi.  Law,  6. 

BAILMENTS. 

1.  When  ee(ue.     Reatondbk  time.    Proof  as  to,  eubmiited  to  the  jury. 

In  cases  of  bailment,  where  the  contract  is  indefinite  as  to  the 
time  of  its  continuance,  the  bailee  has  not  the  arbitrary  and  ex- 
clusive right  to  determine  at  what  time  it  shall  terminate.  If 
the  bailment  is  for  an  explicit  declared  purpose,  it  terminates 
whenever  that  purpose  is  accomplished.  If  the  term  be  not  fixed 
by  agreement,  or  by  the  nature  of  the  object  to  be  accomplished, 
then  the  bailee  must  return  the  property  whenever  called  upon, 
after  a  reasonable  time,  and  parol  evidence  becomes  necessary  to 
enable  the  Jury  to  determine  what  is  a  reasonable  time  under  the 
circumstances.    John  Cohh  et  al,  vs.  W,  B,  Wallace  et  ai.,  639. 

2.  Demand  of  property  by  tho  owner^  no  waiver  of  previous  eonveraUm. 

A  demand  of  the  owner  for  the  return  of  his  proparty,  (by  the 
bailee,)  or  any  other  effort  made  by  him  for  its  recovery,  would 
not  of  itself  be  a  waiver  of  a  previous  conversion.    lb. 

See  Contracts,  1, 2-18. 

BANKS. 

1.  Charter  of.  Restrictions  on  the  Cashier  to  bind  the  Bank  by  his  act. 
The  charter  of  the  Bank  of  America,  of  Tennessee,  provides 
''That  all  bills,  bonds,  notes,  and  every  contract  on  behalf  of  the 
company,  shall  be  signed  by  the  President,  and  countersigned  and 
attested  by  the  Cashier  of  the  company;  and  the  funds  of  the 
company  shall,  in  no  wise,  be  held  responsible  for  any  contract  or 
engagement  whatever,  unless  the  same  shall  be  executed  as  afore- 
said." Held,  that  this  section  did  not  apply  or  extend  to  contracts 
and  undertakings  implied  in  law,  and  that  the  bank  was  liable 
for  money  advanced  upon  a  check  made  in  the  usual  course  of 
basiness,  and  signed  by  the  Cashier  alone.  The  Northern  Bank  qf 
Kentucky  vs.  R.  Y.  Johnson^  88. 

■  2.  Same.  Same,  When  the  Cashier  is  not  personally  liable,  for  drafts 
drawn  as  Cashier.  A  Cashier  of  a  bank,  as  its  executive  officer, 
through  whom  all  the  moneyed  operations  of  the  bank  are  trans- 
acted, may,  tfirtuie  officii^  bind  the  funds  of  the  bank  in  matters  of 
contract  springing  out  of  his  legitimate  and  ordinary  duties  as 
Csshier;  and  restrictions  in  the  charter,  requiring  the  signature 
of  the  President  and  Cashier,  do  not  extend  to  and  comprehend 
such  contracts  as  the  drawing  and  indorping  of  the  bills  of  ex- 
change, drafts  and  checks,  which  are  implied  by  law,  as  a  part  of 
the  ordinary  duties  of  the  Cashier;  and  for  such  acts,  the  Cashier 
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cannot  be  held  indiyidoally  liable  for  the  payment  of  the  checks 
or  drafts.    lb, 

8.  Taxation.  Munic^l  Corporation  cannot  levy  taxes  on  property  or  pri- 
vilegea  not  taxed  by  the  State,  Municipal  corporations  of  the  State 
are  not  authorized  to  levy  taxation  upon  properties  or  privileges, 
other  than  such  as  are  taxable  by  the  statutory  law  of  the  State. 
Mayor  of  NaehvQle  ys.  W.  J.  Tfumaa,  and  Same  vs.  James  McLaugh^ 
lin,  600. 

4.  Same.    Bank  and  other  stock  taxed  by  the  State.     When.    By  the 

statutes  and  Code,  shares  of  stocks  in  bank  are  taxable,  and  by 
sub-sections  of  614,  all  investments  by  citizens  in  stocks  out  of 
the  State,  are  taxable,  and  **all  other  stocks"  are  taxable.  These 
Acts  are  construed  to  embrace  the  shares  of  all  banks  located  in 
the  State,  as  well  as  those  which  have  come  into  being  since  the 
enactment  of  the  Code.    lb. 

5.  Same.    Same.     Taxable  at  the  place  of  the  owner.    The  law  of  Ten- 

nessee is,  that  shares  of  stock  in  banks  or  other  corporations,  are 
taxable  at  the  place  of  the  owner,  where  he  is  a  resident  of  the 
State.    lb. 

6.  OonfUeU     The  law  of  Tennessee  and  qf  Congress  in.     National  Bank 

stocks  not  taxed  by  the  laws  of  Tennessee.  The  Act  of  Congress  re- 
quires that  States  shall  assess  for  taxation,  shares  of  stock  in  Na- 
tional Banks,  at  the  place  where  the  bank  is  located,  and  not  else- 
where. The  law  of  this  State,  not  assessing  for  taxation  shares  of 
stock  in  National  Banks  at  the  place  where  the  banks  are  located, 
is  not  in  conformity  with  the  Act  of  Congress ;  and  so  far  as  it 
purports  to  tax  such  stocks,  is  void.  The  State  not  having  taxed 
shares  of  stocks  in  National  Banks  located  in  the  State,  they  are 
not  taxable  by  the  municipal  corporation  of  Nashville.    lb. 

See  Baitk  of  Tknkesssb,  1,  2,  8,  4,  6. 

BANK  OF  TIINNESSEE. 

1.  A  pubHe  corporation.  When  located  cannot  be  removed  except  by  the 
Legislature.  The  Bank  of  Tennessee  is  a  public  corporation;  its 
charter  is  a  general  law,  and  all  persons  within  the  State  are  pre- 
sumed to  know  the  purposes  of  its  creation ;  the  nature,  charac- 
ter, and  extent  of  its  powers.  The  principal  Bank  and  branches 
were  located  at  certain  points  designated  by  the  Legislature,  and 
could  only  be  removed  by  the  power  that  located  them.  Bcmk  ^ 
Tennessee  vs.  G.  W.  Woodson  et  al.,  176. 

1.  Same.  Directors  of  the  Bank^  no  power  to  remove  the  assets.  The 
powers  of  the  President  and  Directors  of  the  Bank  being  limited 
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within  the  scope  of  the  authority  conferred  by  its  charter,  they 
could  not  remove  the  assets  of  the  Bank  to  points  not  designated 
by  law,  for  purposes  not  contemplated  by  the  Legislature,  and 
not  within  the  legitimate  soope  of  the  charter.    lb. 

8.  Same.  The  Act  of  the  Legislature  passed  July ^  ISQl^  void.  Confede- 
nate  Treasury  notes.  The  Act  of  the  Legislature,  passed  July, 
1861,  authorizing  the  Bank  of  Tennessee  to  receive  and  pay  out 
Confederate  Treasury  Notes,  having,  by  the  fifth  section  of  the 
Schedule  of  the  Amended  Constitution,  been  declared  unconsti- 
tutional, null  and  void  from  the  beginning,  cannot  be  relied  upon 
as  authorizing  a  Cashier  of  the  Bank  to  receive  it  in  discharge  of 
debts  due  the  Bank.    Tb, 

4.  Commercial  intercourse  loiih  insurrectionary  States  prohibited.  Bj  the 
Act  of  Congress,  approved  July  18th,  1861,  all  commercial  inter- 
course was  prohibited  between  the  Stales  declared  to  be  in  insurrec- 
tion, and  the  citizens  of  other  States  and  parts  of  States  of  the 
United  States ;  and  such  intercourse  was  to  remain  unlawful  until 
such  insurrection  shall  cease  or  have  been  suppressed.    lb. 

6.  Case  in  judgment.  In  February,  1862,  the  Branch  of  the  Bank  of 
Tennessee,  at  Olarksvllle,  was  the  owner  of  three  promissory 
notes  given  by  Woodson;  one  of  which  was  in  the  hands  of  an 
Attorney  for  collection.  On  the  approach  of  the  l^ational  forces 
upon  Clarksville,  the  Cashier  removed  all  the  assets  of  the  Bank 
to  Chattanooga,  and  afterwards  to  Georgia.  From  the  first  of 
January,  1868,  until  the  close  of  the  war,  Clarksville  was  perma- 
nently occupied  by  the  Federal  army.  In  July,  1868,  Woodsonj 
who  was  a  citizen  of  the  City  of  Clarksville,  and  residing  there, 
sent  an  agent  to  Chattanooga,  who  paid  the  notes  held  by  the 
Bank  in  Confederate  Treasury  Notes,  taking  up  the  two  notes 
held  by  the  Cashier,  and  a  receipt  against  the  one  in  the  hands  of 
the  Attorney.  Held,  that  the  Cashier,  at  the  time  of  the  alleged 
payment,  being  a  citizen  or  resident  of  the  insurrectionary  dis- 
trict, the  payment  was  unlawful — prohibited  by  the  Act  of  Con- 

S*ess;  a  violation  of  the  laws  of  war,  and  not  binding  upon  the 
ank.    lb. 

See  Banks,  1,2,  8^4,  5,6. 

BELLIGERENTS. 

See  CoNTBACTS,  14, 15, 16. 

BILL  OF  EXCEPTIONS. 

1.  Note  sued  on,  how  made  part  of  the  record    A  note  upon  which  a  suit 
was  founded  in  the  Circuit  Court  below,  must  be  made  part  of  the 
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record  by  bill  of  exoeptions.  The  fact  that  it  is  tninscribed  in  the 
record  by  the  Clerk,  does  not  make  it  part  of  the  record.  McKtU^ 
AdmW,  T8.  Bom,  161. 

2.  MinuttM  of  the  Court  need  not  ehow  thai  they  were  tigned.  To  make  a 
bill  of  exceptions  a  part  of  the  record,  the  minates  of  the  Court 
need  not  show  that  they  were  signed  and  sealed,  and  made  a  part 
of  the  record.  Section  2968  of  the  Code,  proTides,  that,  **the 
truth  of  the  case  being  fairly  stated  in  the  bill  of  exceptions,  the 
Judge  shall  sign  the  same;  which,  thereupon,  becomes  part  of  the 
record  in  the  cause.     Jane  E,  OrvbbeTS.  O  C.  Oreer^    160. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  When  demand  trill  be  exeueed.    Although  it  is  clearly  settled,  that  as 

against  the  indorser,  where  a  note  is  payable  on  its  face  at  a  cer- 
tain place,  it  must  be  there  presented  for  payment,  yet  when  it  has 
become  impossible  or  impracticable  so  to  present  it,  demand  at 
such  place  is  excused,  and  the  indorser's  responsibility  continues, 
as  if  presentment  had  been  made.     Apperson  vs.  Bjfnum,    841. 

2.  Que  in  judgment.    Apperson,  residing  in  Memphis,  hold  a  note  made 

by  Lundy,  on  the  17th  day  of  February,  1862,  and  indorsed  by 
Bynum,  due  at  six  months  after  date,  and  payable  at  the  Branch  of 
the  Union  Bank  of  Tennessee,  at  Memphis.  At  the  maturity  of 
the  note,  the  Branch  of  the  Union  Bank  of  Tennessee,  at  Mem- 
phis,  had  ceased  to  exist;  the  city  was  in  permanent  occupation  of 
the  forces  of  the  United  States ;  their  picket  lines  were  between 
the  city  and  the  residences  of  Lundy,  the  maker,  and  Bynum,  the 
indorser ;  no  demand  of  payment  was  made  at  the  maturity  of  the 
note;  afterwards,  on  the  29th  day  of  May,  1865,  demand  of  pay- 
ment was  made  of  the  maker,  at  his  residence,  and  notice  of  his 
failure  to  pay  given  on  the  same  day  to  his  indorser.  Held,  1, 
That  no  demand  was  necessary  at  the  maturity  of  the  note,  at  the 
place  designated  on  its  face,  because  it  had  ceased  to  exist,  without 
any  fkult  of  the  holder.  2,  No  demand  was  necessary  to  be  made 
at  the  time,  under  the  existing  condition  of  the  country,  of  the 
maker  at  his  residence.  8,  That  the  demand  subsequently  made 
of  the  maker  for  its  payment,  and  notice  of  his  failure  to  pay  to 
the  indorser,  was  sufficient  to  hold  the  indorser  responsible.    lb, 

8.  Nbtariee  Public,  CerHfieaie  qf  notiee  prima  facie  evidence  of  the  fact 
In  actions  against  the  drawer  or  indorser  of  a  bill  of  exchange,  or 
any  negotiable  paper  protested  for  non-acceptance  or  non-pay- 
ment, the  Notary's  certificate,  either  in  or  on  the  protest,  that  ho 
gave  notice  of  the  dishonor  of  the  paper  to  the  drawer  or  indorser, 
shall  be  pWma/acM  evidence  of  the  fact  of  such  notice.  Caruihen 
t  Wright  v%.  John  Harbert^  ^2. 


INDEX,  671 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— Cbn«nw«f. 

4.  Same.    Presumption  may  be  rebutted.    Burthen  of  proof  on  defendant, 

A  Notary  Public  is  a  public  officer,  and  when  he  certifies  that  he 
has  done  a  public  act,  it  must  be  presumed  that  he  has  done  it  cor- 
rectljy  (unless  some  statute  or  rule  requires  a  particular  mode,)  until 
the  contrary  appears.  This  presumption  may  be  rebutted,  but  the 
burtl^en  of  proof  is  on  the  defendant.    lb. 

5.  Gate  in  judgment.    The  Notary,   in  his  certificate,  states  that  he  had 

delivered  a  written  notice  of  the  protest  'Uo  each  John  P.  Ga- 
ruthers  and  Marcus  J.  Wright,  and  left  (he  same  at  their  respec- 
tive offices/'  Held,  that  this  statement  of  the  Notary  may  be  re- 
butted by  the  defendant,  by  showing  that,  at  the  time  the  notice  is 
said  to  have  been  left  at  his  office,  plaintiff  in  error  had  no  office  in 
the  City  of  Memphis.     lb. 

6.  PromitBory  Note.     Demand  or  Notice  on^  mhen  txeuted.     Existence  qf  a 

war.  The  existence  of  a  war  between  the  country  of  the  maimer 
and  the  country  of  the  holder  of  a  negotiable  paper,  excuses  pre- 
sentment during  its  continuance,  and  until  a  reasonable  time  after 
the  restoration  of  peace.     J.  J  Polk  vs.  Spinksy    431. 

7.  Same.    Same.     (Xvil   War.    If  the  maker  and  holder  of  negotiable 

paper  reside  in  the  same  country,  and  a  war  exist  between  it  and 
another,  or  a  civil  war  exists  between  the  region  wheie  the  holder 
and  maker  reside,  and  the  sovereign  government  of  the  whole 
country,  the  existence  of  such  war  has  the  same  and  no  other  <^eot 
upon  the  rights  and  liabilities  of  the  parties  in  reference  to  de- 
mand and  notice,  than  has  the  existence  of  a  war  between  the 
country  of  their  residence  and  a  foreign  government.    lb, 

8.  Same.     When  presentment  of  negotiable  paper  caTtnot  be  made  on  ac' 

count  of  the  deaturbed  condition  qf  the  country.  In  the  event  of  a 
civil  or  foreign  war,  the  dangers,  disturbances  and  obstructions  may 
so  prevail  in  the  locality  where  the  parties  reside,  as  to  constitute 
such  obstacles  to  the  presentment  of  the  paper  as  will  excuse  pre- 
sentment during  the  continuance  of  the  obstacles,  and  for  a  reason- 
able time  after  their  cessation.    lb. 

BOND. 

See  Constable,  1. 

CASHIER  OF  BANK. 
See  Baitks,  1,  2. 

CERTIORARI  AND  SUPERSEDEAS. 

1.  Applied  for  ai  the  first  term  of  iKe  Circuit  Oourtj  or  reason  for  delay 
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fiven.  When  a  certiorari  is  sought  to  be  used  as  %  substitute  for 
an  appeal,  it  must  be  applied  for  at  the  first  term  of  the  Circuit 
Court,  after  the  rendition  of  the  judgment  by  the  Justice,  unless 
some  sufficient  cause  for  the  delay  be  shown  in  the  petition 
BrinkUy  ys.  Bumey^  101. 

2.  Newly  tUseovered  Wifne$a.  The  petitioner  states  in  his  petition  for 
certiorari,  that  he  and  the  plaintiif,  both,  knew  the  facts  set  up 
by  him  in  his  petition,  and  that  he  did  not  know  that  he  could 
prove  plaintiff's  knowledge  of  the  service  for  which  the  horse  was 
purchased,  or  he  would  have  appealed,  but  that  he  can  now  prove 
the  fact.  Held,  that  there  is  no  sufficient  cause  shown  in  the  peti- 
tion, why  the  petition  should  be  granted.    lb. 

8.  Applieaiion  for.  Forma  pauperis.  Notice  to  adversepariy.  Appear- 
ance wHhoui  notice.  Upon  an  application  for  a  superaedeaa  in 
forma  pauperis^  the  Court  may  grant  the  order  only  on  notice  to 
the  adverse  party.  This  language  is  considered  directory,  and  not 
imperative;  and  if  the  party  appears  volifntarily  and  without 
notice,  his  appearance  fulfills  all  the  purposes  of  the  notice.  Je- 
mima Legate  vs.  John  Ward  j*  Co.,  461. 

CHOSE  IN  ACTION. 

m 

See  Husband  axd  Wifb,  8. 

CHANCERY  JURISDICTION. 

1.  Equity  Jurisdiction.     Covenant  of  seizin.    JUdsion  of  sale  qf  land. 

Equity  will  not  lend  its  aid  to  rescind  a  covenant  of  seizin 
although  the  covenantor  be  insolvent,  if  the  covenantee  knew  of 
the  defect  in  the  title,  at  the  time  he  took  the  conveyance.  In 
such  case  the  party  will  be  left  to  such  remedy  as  he  can  obtain  at 
law,  for  the  breach  of  the  contract.    Perkins  vs.  Williams^  612. 

2.  LeyislaUve  enactments.     Trannfer'of  property  by,  toith  the  assent  qf  the 

parties  or  companies.  A  transfer  of  properties  may  be  well  worked 
by  Legislative  enactment,  accepted,  sanctioned  and  given  effect 
to,  by  the  parties,  between  whom  the  transfer  is  made.  The 
fact  of  a  consolidation  made  by  railroad  companies,  pursuant  to 
and  by  vi^ue  of  the  Act  of  the  Legislature,  of  itself  implies,  as 
between  the  companies,  the  assent  to  transfer  an  acceptance  of 
the  rights  and  liabilities  as  declared  by  the  Act.  Martha  Q.  MUler 
and  the  Mississippi  R.  R.  Co.  vs.  John  L.  Lanetuier  et  o^,  614. 

8.  Same.  Same.  After  consolidation  of  Railroad  companies,  the  new  ae~ 
quires  the  rights  of  the  old,  and  are  subject  to  the  Uabilities  of  the  old 
companies.      Where  a  consolidation  and  merger  of  corporations 
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are  made,  and  saoh  transfer  of  rights  and  properties,  and  assump- 
tion of  liabilities  between  the  old  and  new  companies  are  effected, 
the  new  company  stands  in  the  stead  of  the  old  companies,  and 
may  enforce  the  rights  of  the  old  company,  and  be  subject  to  its 
liabilities.    lb. 

4.  Case  in  judgment  Lancaster  and  others  execute  their  written  obli- 
gation to  the  Mississippi  Central  &  Tennessee  Bailroad  Company, 
to  pay  all  damages  that  might  arise  from  the  location  of  the  depot 
of  the  company  in  the  west  end  of  the  town  of  Jackson.  A  judg- 
ment was  reooyered  against  the  company  for  $1,081,  on  account 
of  the  Yalue  of  the  land  appropriated  for  its  depot,  seyeral  writs 
of  fieri  faei€L8  were  returned  nulla  bona.  In  September,  1867,  the 
judgment  was  transferred  to  Mrs.  Miller,  who  with  the  rail- 
road company,  filed  this  bill  against  Lancaster  and  others.  Held, 
that  the  relation  between  the  company  and  the  obligors  in  the 
bond,  has  sufficient  similarity  to  that  of  principal  and  surety  to 
authorize  the  application  to  these  parties,  the  doctrines  of  subro- 
gation, applicable  to  principal  and  surety,  and  creditor  and  debtor; 
and  Mrs.  Miller  being  assignee  of  the  judgment,  can,  in  a  Court 
of  equity,  reach  and  subject  to  the  satisfaction  of  the  judgment, 
the  demand  that  the  company  has  against  the  obligors  in  the 
bond.    lb, 

5.  Constmetion  q/*  Writing.    Sale  of  land.    Specific  performance,    Litton 

gare  to  Dobson  the  following  writing :  **I  haye  this  day  sold  to  W. 
K.  Dobson,  a  certain  tract  of  land,  containing  nine  acres  and 
sixty -six  poles,  near  the  junction  of  Broad  Street,  Nashville,  and 
the  Hillsboro'  Turnpike,  Davidson  County,  Tennessee,  for  the 
sum  of  four  thousand  dollars."  Held,  that  this  agreement  will 
not  sustain  a  bill  for  a  specific  performance.  It  does  not  point 
out  and  identity  the  premises,  and  is  too  vague  and  uncertain  to 
be  enforced,  and  the  defect  is  such  that  parol  proof  cannot  aid  the 
instrument.     W.  K,  Dobson  vs.  Bertjatnin  Litton^  616. 

6.  Same,    Same,     When  parol  evidence  may  be  employed  to  aid  a  toritten 

agreement  When  not  Where  an  instrument  is  so  drawn  that, 
upon  its  face  it  refers  necessarily  to|  some  existing  tract  of  land, 
and  its  terms  can  be  applied  to  that  one  tract  only,  parol  evidence 
may  be  employed  to  show  where  the  tract  so  mentioned  is  located. 
But  where  the  description  employed,  is  one  that  must  necessarily 
apply  with  equal  exaotnes  to  any  one  of  an  indefinite  number  of 
tracts,  parol  evidence  is  not  admissible,  to  show  that  the  parties 
intended  to  designate  a  particular  tract  by  the  description.    lb. 

7.  Courts    of   Eguiiy,     Bule  as    to   decreet  for  specific  performance. 

Courts  of  Equity  will  not  decree  a  specific  performaece  of  a  writ- 
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ten  contract,  uoIcm  its  temu  can  be  clearly  made  out  in  all  its 
essential  particulars,  firom  the  writing  itself,  or  by  a  reference 
contained  in  it,  to  some  other  writing.    lb, 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Infanit.     When  their  mterui  i$  inoohedt  mtut  be  madepartieM  to  suit 

An  infant,  or  other  party  who  may  have  an  interest  in  land  con- 
veyed by  a  tenant  in  common  with  other  property  in  trust,  to  se- 
cure certain  preferred  parties,  where  no  decree  is  sought  against 
the  infant,  is  not  a  necessary  party  to  a  bill  filed  by  other  creditors 
to  set  aside  the  conveyance  for  fraud,  or  to  reach  any  surplus  if 
the  transaction,  is  bona  fide.  EUiott,  ExW^  vs.  Sarah  Blair,  et 
als.,  186. 

2.  After  acquired  title  when  vendor  vnU  be  compelled  to  except.    Fraud,    If 

a  vendor  fraudulently  convey  land,  to  which  he  has  no  title,  the 
vendor  who  comes  into  a  Court  of  Chancery  to  rescind  the  con- 
tract, will  not  be  compelled  to  take  an  after  acquired  Utle.  But, 
if  there  is  no  fraud  or  deception  connected  with  the  sale,  the  pur^ 
chaser  will  be  required  to  take  a  title  acquired  after  the  sale.    lb, 

8.  Sale  q/*  tAa  Lande  of  it^ante.  When  they  toiU  not  be  set  aeide,  A  Court 
of  Chancery  will  not,  where  the  lands  of  an  infant  has  been  sold, 
set  aside  the  sale  for  irregularities,  merely,  if  it  appears  that  the 
sale  is  advantageous  to  the  infant.    lb. 

4. , Decrees,  Every  decree  must  be  founded  on  and  be  in  conformity  to 
the  allegations  and  proof,  and  cannot  be  based  upon  a  &ct  not  put 
in  issue  by  the  pleadings.  But  as  a  rule  of  Chancery  pleading, 
the  same  strictness  is  not  required  in  Courts  of  Equity  as  in  Courts 
of  Law.    Bedford^  Trustee^  vs.   Williams,  AdmW,  202. 

5.  Jurisdiction,    Plea  to,  must  be  special  on  answer,     Waitfes  the  ri^hL 

Demurrer,  A  defendant  cannot  avail  himself  of  the  benefit  of  an 
objection  to  the  jurisdiction  of  the  Court,  except  by  plea,  demur- 
rer, or  by  motion.  He  waives  this  right  by  filing  an  answer,  al- 
though he  relies  upon  and  demurs  in  the  same.  O,  H.  P.  Bennett 
vs.   Waidm  j*  Gordon,  240. 

6.  Plea  of  former  suU  pending.     Plea  in  answer.  Oertaintjf  required,    A 

plea  of  a  former  suit  pending,  under  our  practice,  may  be  incorpora- 
ted in  an  answer,  without  the  necessity  of  pleading  it  specially  as 
matter  in  abatement;  but  when  such  special  plea  is  relied  on  in 
the  answer,  and  such  matter  is  allowed  to  stand  as  a  plea  merely, 
all  the  certainty  required  in  such  a  plea  must  be  contained  in  the 
answer.    Nancy  Oonnell  vs.  Furgaaon  j*  Famlks,  B^rs,  401. 
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7.  AiUekmmi.    A  bill  in  Chtnoery,  s^kiiig  to  tabjeot  equitable  perso- 

nal assets  in  the  hands  of  executors  to  the  pa^rment  of  debts,  it 
must  show:  First)  A  judgment  execution  and  a  nmUa  bona.  Sec- 
ond, One  of  the  grounds  on  which  an  original  attachment  in  Chan- 
cery, may  issue,  prescribed  by  the  statute  law.  Third,  A  con- 
yeyance  or  device,  made  as  to  the  properties  sought  to  be  subjected 
to  hinder  and  defraud  creditor.  B.  F,  JBarrison  ts.  A,  O.  Hal* 
Utm,  525. 

8.  iSsme.    MuUifairioiunan.    A  bill  filed  by  a  judgment  creditor  against 

seyeral  defendants  in  the  same  judgment,  who  have  made  a  fraud- 
ulent conyeyanoe  to  different  grantees,  to  defeat  its  collection,  in- 
cluding their  several  fraudulent  grantees,  is  not  multifarious.    lb. 

9.  Same^     Who  are  neeetaary  parties  to  a  biU.    To  a  bill  filed  by  a  com- 

missioner who  has  sold  land  and  slaves  under  an  order  of  Court, 
and  taken  the  notes  of  the  purchaser,  payable  to  himself  as  com- 
missioner, the  parties  to  whom  the  proceeds  of  the  notes  belong 
when  collected,  are  not  necessary  parties  to  the  same.    lb. 

10.  Practice^    ^eet  rf  apptaX  Jmrn  order  overruling  demurrer.      An  ap- 

peal from  an  order  overruling  defendant's  demurrer,  removes  the 
whole  cause  from  the  Court  below,  into  this  Court,  and  the  Su- 
preme Court  has  possession  and  jurisdiction  of  the  whole  cause 
and  power  to  deal  with  it  by  such  orders  as  may  be  suitable  and 
proper  according  to  the  rules  of  proceeding  in  Chancery.  Riehr 
ordA.  Ghraham  vs.  Merrill^  Cliffeet  als.,  622. 

11.  Atiachnunt  in.     Oodeeee.  4278.    To  authorize  the  attachment  and 

impounding  of  property,  something  more  must  be  shown  than 
the  mere  fact  of  a  debt  being  legal  or  equitable;  and  the  im- 
pounding of  a  debtor's  goods  by  attachment  or  injunction  on  a  de- 
mand of  a  mere  equitable  nature,  is  inadvertent,  and  not  author- 
ized by  sec  4278  of  the  Code,  nor  by  the  general  principles  of 
Chancery  proceeding  and  power.    lb. 

12.  Inadvertent  grant  qf  Attachment  and  InjuncOon  doee  not  make  thepro^ 

ceee  void.  The  Court  has  the  power  to  grant  attachments  and  in- 
junctions in  regard  to  properties  in  the  ordinary  course  of  pro^ 
ceeding,  when  necessary  or  useful  to  obtain  or  secure  its  jurisdic- 
tion, and  the  inadvertent  grant  of  such  process  by  the  Court  does 
not  make  the  process  void.  lb. 

CHAKGE  OF  THE  COUKT. 

The  Court  below,  in  delivering  his  charge  to  the  jury,  stated  to 
them,  that,  "fr^m  the  facts  as  proven  in  this  case,  the  plaintiffs 
are  entitled  to  recover  of  the  defendants,  the  sum  sued  for,"  thus 
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Msuming  to  answer  the  qaestions  of  law  and  of  fact,  which 
an  inyasion  of  the  proyince  of  the  Jory,  and  a  yiolation  of  sec  9, 
article  6,  of  the  Conetitution  of  the  State.  Jjrrca  ▼•.  MouUom  J* 
Beid,  154. 

CHABTEK 

See  Bavk  ov  Txknxsskk. 

OIBCUIT  COUBT. 

Juatiee  qf  the  Peace.  Juriedietion  of  dreuii  Ckmrt  no  greater  juriaHeliUm 
than  Juiiieee  in  eaaee  of  Appeal.  In  cases  of  appeals  from  a  Jus- 
tice of  the  Peace  to  the  Circuit  Court,  the  jurisdiction  of  the  Cir- 
cuit Court  is  limited  to  the  jurisdiction  of  the  Justice.  If  the 
Justice  of  the  Peace  had  no  jurisdiction  to  have  rendered  a  judg- 
ment for  more  than  $230,  the  Circuit  Court  had  not,  although  the 
cause  was  heard  de  novo  on  the  plea  of  set-off,  upon  which  the 
verdict  was  rendered,  was  entered  in  the  Circuit  Court.  It  is  still 
the  same  case;  and  the  Circuit  Court  acquired  no  enlarged  juris- 
diction over  the  matter  of  set-off,  through  the  plea  or  notice,  than, 
the  Justice  would  have  had  had  the  set-off  been  pleaded  before 
him.     CVowvs.  (hmnimgham^  256. 

COMMBBCIAL  INTBBCOUBSB. 
See  Bank  oy  Tjbkvssskx,  4. 

COMMISSION. 

See  Elxotion,  7. 

COMMISSIONEB  OF  BEGISTBATION. 
,     See  Elbotiov,  6. 

COMMISSiONEB'S  SALE  OF  SLAVES. 
See  Master's  Sals  of  Slates,  1. 

CONDITIONAL  BOND. 
See  CoYXNAKT,  1,  2. 

OONFEDEBATE  MONEY. 

1.  The  Act  qf  the  Legislature  pasBtd  July,  1861,  void,  Chnfederate  ^s#- 
tury  notes.  The  Act  of  the  Legislature,  passed  July,  1861,  author- 
izing the  Bank  of  Tennessee  to  receive  and  pay  out  Confederate 
Treasury  Notes,  having  by  the  fifth  section  of  the  Schedule  of  the 
American  Constitution,  been  declared  unconstitutional,  null  and 
void  from  the  beginning,  cannot  be  relied  upon  as  authorising  a 
Cashier  of  the  Bank  to  receive  it  in  discharge  of  debts  due  the 
Bank«    Bank  qf  Tenneeeee  vs.  G,  W.  Woodmm  et  als.,    176. 
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2.  O^mmereialifUereovrMwHh  inturreeiionary  States  prohibited.  By  the 
Act  of  Oongress,  approved  July  18th,  1861,  all  commercial  inter- 
course waa  prohibited  between  the  States  declared  to  be  in  insur- 
rection, and  the  citizens  of  other  States  and  parts  of  States  of  the 
United  States ;  and  such  intercourse  was  to  remain  unlawful  un- 
til such  insurrection  shall  cease  or  have  been  suppressed.    lb. 

8.  Case  in  judgment.  In  February,  1862,  the  Branch  of  the  Bank  of 
Tennessee,  at  Glarksville,  was  the  owner  of  three  promissory 
notes  given  by  Woodson ;  one  of  which  was  in  the  hands  of  an 
Attorney  for  collection.  On  the  approach  of  the  National  forces 
upon  Clarksville,  the  Oashier  removed  all  the  assets  of  the  Bank 
to  Chattanooga,  and  afterwards  to  Georgia.  From  the  first  of 
January,  1868,  until  the  close  of  the  war,  Glarksville  was  perma- 
nently occupied  by  the  Federal  army.  In  July,  1868,  WoodsoUf 
who  was  a  citizen  of  the  City  of  Clarksville,  and  residing  there, 
sent  an  agent  to  Chattanooga,  who  paid  the  notes  held  by  the 
•  Bank  in  Confederate  Treasury  Notes,  taking  up  the  two  notes 
held  by  the  Cashier,  and  a  receipt  against  the  one  in  the  hands  of 
the  Attorney.  Held,  that  the  Cashier,  at  the  time  of  the  alledged 
payment,  bein^  a  citizen  or  resident  of  the  insurrectionary  district, 
the  payment  was  unlawful — prohibited  by  the  Act  of  Congress ; 
a  violation  of  the  laws  of  war,  and  not  binding  upon  the  Bank.  lb. 

4.  Exeeuied  Qmtraeta.  Public  policy.  This  Court  will  not  disturb  exe- 
cuted contracts,  though  they  have  been  paid  in  illegal  Confed- 
erate currency,  and  this  upon  grounds  of  public  policy.  Jonee 
vs.  Thomatt  466. 

6.  Same.  What  will  annul  a  payment  m  Cor^edcrate  currency.  Cause 
which  would  be  allowed  to  invalidate  and  annul  payments  and 
settlements  in  Confederate  currency,  must  be  nearly,  or  quite  the 
same  as  those  which  will  vitiate  payments  and  settlements  not 
tainted  with  that  currency,  as  mistake,  fhiud,  duress,  and  the 
like,    lb/ 

6.  Same.     UhwilUngneee  to  receive  the  currency  not  euffleient.    Mere  un- 

willingness to  receive  Confederate  currency  in  payment  and  set- 
tlement of  debts,  etc.,  will  not,  if  the  currency  bo  actually  receiv- 
ed in  payment  and  settlement,  be  enough  to  en  validate  the  ac- 
•  oeptance  as  a  payment  The  unwillingness  must  be  of  the  degree 
and  character  which  authorizes  the  Court  to  treat  the  acceptance 
and  payment  as  void,  or  voidable,  upon  the  principle  applicable 
to  payments  not  tainted  with  Confederate  currency.    lb. 

7.  Emdenee.     Uee  qf,  t^fter  payment,  to  prove  acceptance.    It  is  compe- 

tent to  prove  that  the  plaintiff  after  Confederate  money  was  paid 
him,  to  show  that  he  used  it  in  payment  of  his  debts.    The  Jury  to 
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give  such  weight  to  the  fact  as  they  think  proper,  as  tending  to 
show  the  aooeptanoe  by  him  of  the  currency.    lb, 

CONFLICT. 

See  Bakkb,  6. 

CONSTABLE. 

IKdodrng.  DwLaration  on  a  Oorutabl^a  bond.  In  an  action  against  a 
Constable  and  his  securities  upon  his  official  bond,  it  is  sufficient 
to  allege  generally,  that,  from  time  to  time,  he  reoeired  dirers 
snms  of  money,  amounting  to  a  certain  sum — not  stating  on  what 
particalar  days,  or  from  any  named  person — ^and  hath  not  account- 
ed for  or  paid  oyer  the  same,  nonuu  Smith,  Eo^t^  ts.  W,  H. 
WilkinBon  et  als.,    167. 

CONSTITUTIONAL  LAW. 

1.  Chaneellor'i  vacancy  m  ofice.    Appointee  ierve$  until  meeessor  ie  tleeiedf 

etc.  A  Judge  or  Chancellor  who  has  been  commissioned  to  fill  a 
Tacanoy,  does  not  hold  his  office  the  entire  constitutional  term  of 
'  eight  years.  He  is  merely  filling  the  yacancy  for  which  he  was 
appointed,  until  his  suocessor  is  elected  and  qualified.  An  elec- 
tion may  be  ordered  to  fill  the  yacancy.  J%oma»  Barry  vs.  J.  F, 
Lauek,   588. 

2.  Notice  <if  apeeial  elections.    Newtpaper^  or  notice  at  aU  the  ^^cinets 

in  the  County,  Void  without  In  special  elections.  Commission- 
ers of  Registration  are  required  to  giye  notice  of  the  time,  place, 
and  object  of  such  election  in  a  newspaper  published  in  the  county. 
If  none  is  published  in  the  county,  then  by  notice  at  the  Court- 
house door,  and  at  each  of  the  voting  precincts  in  the  county;  and 
a  failure  to  give  such  notices  would  render  the  election  in  the 
county,  void.     lb. 

« 
8.  Same.    Same.     Total  failure  in  one  county  to  hold  the  eUcHon  UgaUy, 

may  avoid  the  election  for  dietriet.  Where  there  has  been  a  total 
failure  on  the  part  of  the  officer,  to  give  the  notice  requisite  to  the 
validity  of  a  special  election,  and  such  failure  operates  as  a  prac- 
tical disfranchisement  of  the  legal  voters  of  aH  entire  county  in  a 
Judicial  District,  this  is  such  a  substantial  and  material  failure  of 
the  electoral  franchise  as  compels  the  Court  to  hold,  that  the  elec- 
tion throughout  the  entire  district  is  a  nullity.    Jb. 

4.  Oommieaionere  of  Registration  to  hold  electione.    The  Act  of  Feb- 
ruary 26,  1868,  oh.  51,  page  67,  confers  the  powers  heretofore  veated 
in  the  Sheriffs  of  the  different  counties  in  this  State,  to  open  and 
hold  elections,  to  the  Commissioners  of  Begistration  for  the  several 
counties.   lb. 
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6.  suction  q/  a  ChancdUr  beUiy  v<ndf  a  oomnmsion  itsued  by  the  Ovn^ 
emoT  i»  a  ntUli^,  The  election  of  a  GhancuUor  being  void,  the 
issuing  of  a  oommission  to  him  by  the  QoTernor,  being  a  mere 
ministerial  aot  in  pursuanoe  of  the  election,  can  have  no  effect,  and 
he  is  not  entitled  to  hold  his  office  by  Tirtue  of  the  election  or  com- 
mission,   lb. 

CONTEMPTS. 

1.  Power  qf  inferior  Couria  in  meh  cases.    See.  4106,  and  etib-secUens  of 

the  Oode,  eonetnted.  The  inferior  courts  of  Tennessee  haye  no 
power  to  punish  as  contempts  the  acts  or  omissions  of  parties  or 
persons  other  than  such  acts  or  omissions  as  were  prescribed  by 
the  Code,  sec.  4106,  and  sub-sections,  1,  2,  3,  4  and  5,  or  other  stat- 
utory enactments.  Contempts  at  common  law,  which  do  not  fall 
within  the  flye  clauses  prescribed  by  the  Code,  or  by  other  enact- 
ments, are  not  punishable  by  the  inferior  courts.  The  State  vs.  M. 
a  QaOmoisy  and  W.  H,  Rhea,  826. 

2.  Sub-eecHon  6  of  see.  4106  of  the  Oode^  does  not  embrace  Common  Law 

Contempts.  Sub-section  6,  of  sec.  4106  of  the  Code,  was  not  in- 
tended to  embrace,  and  does  not  embrace  the  vast  and  indefinable 
scope  of  contempts  at  common  law,  outside  of  the  classes  prescribed 
by  statutory  enactments.    lb. 

8.  Power  of  courts  to  punish  for  contempts  not  subject  to  revision  by  co- 
ordinate  or  superior  Courts.  The  power  to  punish  for  contempts  is 
absolutely  essential  to  the  protection  and  existence  of  courts.  To 
be  effectual  it  must  be  instant  and  inevitable.  Therefore,  a  Judg- 
ment of  conviction  for  contempt,  is  not  subject  to  the  revision,  by 
appeal,  writ  of  error,  or  otherwise,  of  any  other  Court,  co-ordinate 
or  superior.    lb. 

4.  An  appeal  does  not  lie  from  Judge  or  Court,  discharging  or  not,  upon 

habeas  corpus.  An  appeal  or  writ,  of  error,  does  not  lie  to  this 
Court  from  the  Judgment  of  an  inferior  Court  or  Judge  discharging 
or  retusing  to  discharge,  upon  habeas  corpus,  a  party  from  impris- 
onment upon  a  judgment  for  contempt.     lb. 

5.  The  writ  qf  habeas  corpus,  the  proper  remedy  m  eases  for  contempt, 

where  the  judgment  ie  void  on  its  face.  To  correct  the  improper  use 
of  the  power  of  courts  to  punish  for  contempts,  where  the  punish- 
ment is  imprisonment,  the  remedy  is  by  means  of  the  writ  of 
?Mbeas  corpus;  and  by  virtue  of  this  writ,  the  party  imprisoned  will 
be  discharged  and  released,  if  it  appear  upon  the  face  of  the  judg- 
ment or  the  record  of  the  proceedings  upon  which  the  Judgment  is 
rendered,  that  the  Judgment  is  upon  a  cause  of  contempt  for  which 
the  Court  has  no  statutory  power  to  punish;  or,  if  it  appear  that 
the  punishment  inflicted  is  not  within  the  power  prescribed  by 
statute  for  such  oases.    lb. 
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6.  Upon  habeas  the  Court  irymg  it,  eatmoi  mtpeet  ike  evidence  befyre  the 

eommitUng  (hurt  in  e€ue$  of  eonUmpU  It  is  not  competent  npon 
haheae  eorpua,  in  oases  of  imprisonment  for  contempt,  for  the  Jadge 
or  Court,  hearing  the  Aodeos  eorpue^  to  inspect  or  reyise  the  eTi- 
denoe  npon  which  the  committing  Coart  acted,  to  see  whether  the 
weight  of  evidence  sustains  the  jadgmcDt  of  commitment  or  not. 
An  error,  in  this  respect,  by  the  committing  court,  is  not  subjeci 
to  revision  upon  a  proceeding  by  haheae  corptis,    lb. 

7.  The  ground  qf  oonUmpi  must  be  eet  out  upon  the  face  of  the  judgment  The 

alleged  ground  of  contempt  upon  which  the  judgment  is  rendered, 
must  be  set  oat  upon  the  face  of  the  judgment  as  the  ground  of  ju- 
risdiction upon  which  the  judgment  rests  for  its  validity.    lb, 

8.  A  liberal  eonetruetian  to  be  given  to  see.  4106  of  the  Oode^  limiting  causes 

of  contempt,  The  courts  will  not  give  a  strict  construction  to  the 
clauses  of  the  Code,  which  declare  and  limit  the  punishable  causes 
of  contempt.  The  proper  construction  is,  to  give  them  a  liberal 
application  to  the  cases  which  may  arise  in  the  exigencies  of  tho 
courts.   lb, 

^«  Courts  have  the  power  to  prevent  publication  of  the  testimony  during 
theprogrett  of  a  trial.  Courts  in  this  State  have  the  power  to  pre> 
vent  the  publication  of  testimony,  and  other  proceedings,  while 
the  trial  is  going  on.  This  power  and  the  mode  of  preventing  the 
publication,  must  rest  largely  in  the  discretion  of  the  Judge.  It 
is  in  its  nature,  and  the  occasion  and  manner  of  its  exercise,  with- 
out the  possibility  of  control  by  a  supervising  Court.    lb. 

CONTKACT. 

1.  Tort  mag  be  waived.    SuUfor  the  value  of  the  propertg.    A  note  for  am 

illegal  consideration^  cannot  be  eued  on.  Hamilton  and  others,  exe- 
cuted a  note  to  Clift,  for  the  value  of  a  horse,  pressed  ft'om  Clift, 
in  his  absence,  by  them,  for  the  * 'cavalry  service,*'  which  note,  he 
transferred  to  Kowlin,  before  its  maturity.  The  proof  showed, 
that  the  horse  was  taken  for  the  Confederate  cavalry  service;  this 
fact  was  known  to  Nowlin  when  he  purchased  the  note.  Held, 
that  Clift  might  have  sued  for  the  tort,  or  waived  it,  and  sued  for 
the  value  of  the  horse;  but,  that  neither  Clift,  nor  his  assignee, 
Nowlin,  could  sue  upon  the  note,  which,  upon  its  face,  was  for  an 
illegal  consideration.    B.  O.  Bamilton  et  als.  vs.  J.  8.  NowUny  88. 

2.  For  a  good  or  valuable  consideration.     Omsideration  need  not  be  tneert" 

ed  in  the  deed.  Varied  bg  parol  proqf.  Every  contract  must  be 
supported  by  either  a  good  or  valuable  consideration;  and  al- 
though the  consideration  must  exist,  still  it  need  not  be  inserted 
in  the  deed;  and  when  expressed,  it  is  only  prima  faeie  evidence  of 
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the  amount,  and  may  be  yaried  by  parol  proof.  William  Perry, 
Jr.f  vs.  The  Central  Southern  Railroad  Cb.,  138. 

8.  Qrantor  ettopped  by  reeiiale  in  the  Deed,  Other  eondderatione  may  be 
proved  by  parol.  When  a  Deed  may  be  explained^  varied^  or  contra- 
dieted.  The  grantor  is  estopped  by  the  recitals  of  the  deed  from 
denying  the  consideration  expressed,  yet  he  is  not  estopped  fh>m 
proving  there  were  other  considerations  than  the  one  expressed  in 
the  deed.  The  only  effect  of  the  usual  clause  acknowledging  a 
consideration  paid,  is,  to  estop  the  grantor  from  denying  that  there 
was  any  consideration.  For  every  other  purpose,  it  may  be  ex- 
plained, varied,  or  contradicted,  by  parol.    lb. 

4.  Eifidmee  may  be  vtUrodueed  io  thow  the  true  eonsideraiion  of  a  Deed. 

Parol  evidence  may  be  received,  for  the  purpose  of  showing  the 
true  consideration,  especially  when  the  consideration,  expressed 
in  the  face  of  the  deed  is  merely  nominal.    75. 

5.  Same.    New  eoneideraUon.    New  contract.     Oral  evidence.    A  contract 

or  agreement  between  the  parties,  made  subsequent  to  the  execu- 
tion of  the  deed,  upon  a  new  consideration,  whether  it  be  as  a  sub- 
stitute for  the  old,  or  in  addition  to,  or  beyond  it,  may  be  proven 
by  oral  evidence.    lb. 

6.  Duress.     Contract  of  sals  obtained  by,  void.     Consideration  or  no   con- 

sideration.  A  contract  of  sale  obtained  by  duress  is  void  as  against 
the  party  on  whom  the  duress  is  committed,  consideration  or  no 
consideration,  since  it  lacks  the  assent  of  the  forced  vendor, 
which  is  essential  to  its  binding  efficacy  against  him.  Bslote  vs. 
Sendersont  4ff©f  ^7/ 

7.  Same.    Same.     What  is  duress.    Bffeet  of.    Duress  of  the  person  may 

be  actual  violence  upon  the  person,  or  threats  thereof,  or  actual 
arrest  or  imprisonment  without  legal  authority,  or  threats  of  such 
unlawftil  arrest  or  imprisonment.  Such  actual  violence  or  duress, 
or  well-grounded  fears  of  that  threatened,  will  render  void,  a 
contract  made  under  either.   lb. 

8.  Same.  Property  sold  under  duress  may  be  recovered.  Property  sold  under 
a  contract  of  sale  extorted  by  actual  duress  or  well  grounded  fears 
of  threatened  and  illegal  violence,  may  be  recovered  by  the 
forced  vendor,  from  whomsoever  he  may  find  in  the  possession  of 
it.  The  purchaser  from  such  vendor  of  such  forced  sale,  stands  in 
no  better  condition  than  the  vendee  as  to  the  title.  Assent  to 
a  contract  of  sale  is  essential  to  pass  the  title.  Assent  procured 
by  duress  is  not  such  as  will  carry  the  title  to  the  pretended  ven- 
dee,   lb. 
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A  void  eomiraet  on  aceomnt  tf  Arett.  Main  b$  nJ^fiedL  While 
the  rendor  by  dumt  mej  treat  the  sale  as  void,  he  may  afterwards 
so  ratify  it  as  to  give  it  oonfirmatioB  mad  validity,  and  exdode 
himself  from  the  right  to  treat  the  sale  as  Toid.    A. 


10.  Parol  and  written.  Bom  far  parol  oaniraei  may  ho  admitted  to  explain. 
Where  the  proof  in  a  cause  shows  that  a  parol  oontract  had  been 
agreed  upon  in  the  first  instance,  and  afterwards  a  written  agree- 
ment was  signed,  the  plaintiff  has  the  right  to  have  the  qaestlon, 
whether  the  written  contract  embraces  all  the  terms  of  such  pre- 
vious parol  contracts,  submitted  to  the  jury.  John  Chbb  et  aL  vs. 
W.  B.  YTaOaesetal,  689. 

11.  Same,    Same,    But  i»  eompetent  tohen  part  oaly  of  the  contract  hoe  been 

reduced  to  writing.  Parol  evidence  is  inadmissible  to  contradict, 
or  vary  the  terms  of  a  valid  written  instrument.  But  where  the 
original  oontract  was  verbal  and  entire,  and  a  part  only  of  it  was 
reduced  to  writing,  the  rule  does  not  apply.    /&. 

12.  When  bailment  ceaeee.  Reasonable  tinte.  Proof  ae  fo,  eubmitied  to  the 
jury.  In  case  of  bailment,  where  the  contract  is  indefinite  as  to 
the  time  of  its  oontinuance,  the  bailee  has  not  the  arbitrary  and 
exclusive  right  to  determine  at  what  time  it  shall  terminate.  If 
the  bailment  is  for  an  explicit  declared  purpose,  it  terminatea 
whenever  that  purpose  is  accomplished.  If  the  term  he  not  fixed 
by  agreement,  or  by  the  nature  of  the  object  to  be  accomplished, 
then  the  bailee  must  return  the  property  whenever  called  upon, 
after  a  reasonable  time,  and  parol  evidence  becomes  necessary  to 
enable  the  jury  to  determine  what  is  a  reasonable  time  under  the 
circumstances.     lb. 

13.  Demand  qf  property  by  the  owner,no  waiver  qf  previous  eonvereionn    A 

demand  of  the  owner  for  the  return  of  his  property,  (by  the  bai* 
lee,)or  any  other  effort  made  by  him  for  its  recovery,  would  not  of 
itself  be  a  waiver  of  a  previous  conversion.    lb. 

14.  BeHUgerenia  obUyationlto  care  for  eiek.  Laws  of  kumamty.  The 
principles  of  Christianity  and  of  common  humanity,  as  understood 
in  the  present  age,  impose  the  obligation  to  relieve  and  care  for 
the  sick  and  wounded  belligerent,  and  to  perform  many  acts  which 
tend  to  mitigate  the  necessary  horrors  and  cruelties  of  war.  This 
obligation  is  equally  binding  upon  all  to  whom  the  opportuni^ 
for  its  discharge  is  presented.  Andrew  FoUreU  vs.  Daniel  Oer- 
man,  680. 

16.  Same.  Rebel  m  arms.  Whan  waanded  or  sick,  not  treasonable  to  r^ 
Have,    Keither  soldier  or  citizen  can  lawfully  give  aid  or  comiiort 
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to  the  rebel  aotiuilly  in  arms,  bat  the  moment  the  rebel  soldier  is 
hort  de  eombaty  the  situation  is  changed,  and  his  life  may  be  pre- 
served, and  his  suiferings  relieved,  though  the  effect  is  to  preserve 
a  soldier  to  the  enemy,  and  thus  indirectly  aid  the  rebellion.    /6. 

16.  Same.    OotUraet/or  hotpUal  building  not  tfoid.    If  the  circumstances 

were  such»  that  furnishing  of  a  hospital  building  immediately  re- 
quired by  the  dictates  of  common  humanity,  for  the  diseased  and 
wounded  belligerent,  then  the  plaintiff,  or  any  other  citizen,  might 
lawfully  provide  it,  and  a  note  given  for  the  rent  of  a  building 
for  hospital  purposes,  would  not  be  an  act  in  aid  of  the  f  ebellion, 
and,  therefore,  void.    lb, 

17.  Trading  toith  enemy.  Unlawful^  by  law  of  War  and  Act  of  Oot^ 
grees,  July  18,  1861.  The  ineurreetionary  States,  enemies  in  thai 
aspect,  But  sXxi&t  when  permanently  occupied  by  the  National  forces. 
By  the  laws  of  war,  and  by  the  Act  of  Ck>ngress  of  July  16,  I86I9 
it  was  unlawful  for  a  citizen  of  one  of  the  loyal  States  to  trade 
with  those  of  the  insurrectionary  States.  This  was  so  as  long  as 
they  sustained  the  enemy  relation  towards  the  National  Qovem«- 
ment,  and  until  their  firm  occupation  by  the  National  forces. 
But  when  this  oceupation  took  place,  it  removed  any  previous  in- 

*  capacity  to  contract,  which  had  existed  between  citizeiys  of  the 
loyal  and  disloyal  States,  and  any  contract  made  thereafter,  is  not 
void  by  reason  of  the  enemy  relation.  Richard  A,  Graham  vs 
MernJl,  CUfe  et  als.,  622. 

18.  Commercial  Intereourn  with  the  insurrectionary  States.     Trade  regvh 

lotions  Proclamation  of  March  81, 1868.  The  change  effected  by 
the  Proclamation  of  the  President,  of  March  81, 1863,  was  to  pro- 
hibit the  unrestricted  traffic  between  the  loyal  and  the  parts  of  the 
disloyal  States  held  and  occupied  by  the  National  forces,  which 
was  authorized  by  the  original  proclamation  of  February  28, 
1862.  Under  the  proclamation  of  the  81st  March,  1868,  the 
whole  insurrectionary  States  were  placed  on  the  same  fopting  as 
to  intercourse  with  the  loyal  States ;  all  being  prohibited  except 
under  license  of  the  President,  through  the  Secretary  of  the 
Treasury,  and  regulations  prescribed  by  the  Seeretary,  and  ap- 
proved by  the  President.  But  trade,  in  conformity  with  such 
license  and  regulations,  was  lawful  in  whatever  part  of  the  insur- 
rectionary country  it  was  carried  on.  And  a  contract  to  carry  on 
trade  in  conformity  thereto,  is  lawful    lb. 

19.  Trtide  regtUations.  lAcense  under.  By  whom  granted.  A  fair  con- 
struction of  the  Act  of  July  18,  1861,  does  not  exact  that  the  trade 
which  the  President,  under  the  regulations  of  the  Secretary  of 
the  Treasury,  was  authorized  to  license,  should  be  carried  on  by 
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special  and  indiyidual  licenses  under  his  tign  manual,  bat  when 
the  authorized  oflScer  of  the  GoTcrnment  has  granted  the  licenses, 
no  illegality  shall  he  imputed  to  the  transactions  of  citizens  acting 
under  them.    Jh. 

20.  Impoiiible  to  ptrform^  by  act  of  God  or  the  Government    If  an  obli- 

gation be  imposed  upon  a  party  by  law,  and  does  not  arise  from 
the  contract,  if  it  be  rendered  impossible  by  the  act  of  God  or  the 
OoTemment,  he  will  be  excused  from  the  performance  of  it. 
Thompeon  vs.  Warren^  644. 

21.  Case  in  jvdgmenL  A  purchased  a  slave  of  B,  and  executed  his 
note  for  $800.  B  executed  an  obligation  to  A,  to  make  him  a 
title  upon  the  payment  of  the  purchase  money  for  the  value  of 
the  slave.  Held  that  A  must  pay  the  note  before  he  could  de- 
mand a  title  of  B.  Second,  that  the  slave  having  been  emanci- 
pated by  the  Government,  B  was  excused  from  making  a  title  to 
the  slave.    lb. 

CONVENTIONAL  INTEREST. 

Aeeumulated  interest  on  original  note.  Loaned  money.  Under  the  Act 
of  the  21st  of  February,  1860,  the  permission  given  to  .renew 
debts  created  for  the  loan  of  money,  authorizes  the  incorporation 
of  legal  interest  already  due,  in  the  new  security ;  the  accrued 
interest  being  part  of  the  debt,  and  is,  together  with  the  principal 
of  the  original  note,  a  debt  created  for  the  loan  of  money.  Stn-- 
elair  j*  Moat  vs.  Thomat  H.  FeebleSj  684. 

CORPORATION. 

See  MuKiciPAL  Cobporatiov,  1,  2,  8;  Taxxs,  4,  5, 6,  7. 

COUNTY  COURT. 

1.  JuriadicUon  of.  Sale  qf  lands.  Writ  of  possession.  The  Jurisdiction 
of  the  County  Court  over  the  sale  of  lands,  is  purely  statutory, 
and  after  confirmation,  it  may  give  judgment  on  the  notes  given 
in  the  progress  of  the  ca^e,  and  relieve,  upon  petition,  any  pur- 
chaser or  party  interested,  by  opening  the  biddings,  setting  aside 
sales,  or  otherwise,  like  the  Circuit  or  Chancery  Court,  in  similar 
cases;  but  it  cannot  issue  writs  of  possession,  or  exercise  any  of  the 
inherent  powers  of  a  Court  of  Chancery.  Emetine  Porter  vs. 
Wiley   Woodord.     86. 

2-  Exclusive  jurisdiction  qf  insolvent  estates  less  than  $1000.  The  County 
Court  has  exclusive  jurisdiction  in  the  administration  of  insolvent 
estates,  where  the  amount  to  be  administered  does  not  exceed  one 
thousand  dollars.    Philips,  Adm\  vs.  Hoffman,  261. 
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8,  Appeal  from.  When  to  the  (Xreuiit  and  when  to  the  Supreme  Court 
In  a  contest  arising  upon  tho  administration  of  insolvent  estates 
in  the  Conntj  Court,  where  the  value  of  the  estate  is  not  above 
$1000,  no  appeal  will  lie  from  its  decisions  in  such  a  case,  direct 
to  the  Supreme  Court;  but  it  must  be  taken  to  the  Circuit  Court. 
In  causes  where  the  County  Court  has  ooaourrent  Jurisdiction  with 
the  Circuit  and  Chancery  Courts,  an  appeal  will  lie  f^om  the  de- 
cision of  the  court  direct  to  the  Supreme  Court.    lb. 

COVENANT. 

1.  Untatq/ul  detainer.    Notice  to  eurrender  lease,     Oovenant     OondiUon 

and  limitation.  Cantrell  and  wife  leased  to  Sloan,  premises  for  five 
years,  at  a  stipulated  rent.  In  the  lease  it  was  stipulated  that,  if 
the  lessors,  at  any  time  within  three  years,  desired  to  sell  the 
premises,  upon  giving  S.  notice  of  such  desire,  he  should  vacate 
said  premises  within  a  year  and  surrender  the  balance  of  said  lease, 
they  paying  $2,500;  and  if  the  notice  should  be  in  the  fourth  year, 
he  was  to  vacate  within  a  year,  and  they  to  pay  him  $1000.  Short- 
ly afterwards,  the  lessors  gave  the  lessee  notice  to  vacate  and  sur- 
render the  premises  and  lease,  stating,  in  the  notice,  that  they 
would  pay  the  price  agreed  upon  in  the  lease,  upon  the  surrender, 
etc.  Nothing  was  said  in  the  notice  about  their  desire  to  sell,  nor 
did  they  make  a  tender  of  the  money  or  pay  it.  Held,  that  the 
lessee  was  not  guilty  of  an  unlawful  detainer,  because  the  notice 
was  not  in  accordance  with  the  terms  of  the  lease— notice  to  be 
given  of  '^  desire  to  sell" — and  therefore  insufficient  to  terminate 
the  tenancy.  2d,  That  the  stipulation  to  quit  upon  the  proper 
notice  given,  was  a  covenant,  and  not  a  condition  or  limitation. 
Sloan  vs.  Cantrell^  et  als.,  671. 

2.  Leaee.     Chndition  in.    How  mast  he  raited.     Vested  estate.    The  In- 

tention to  raise  a  condition  or  limitation,  by  which  a  vested 
estate  may  be  defeated,  must  appear  in  the  deed,  either  by 
technical  words,  or  by  expressions  clearly  con veying  the  idea  to 
which  these  technical  words  are  most  appropriate.    Ih. 

COVENANT  OF  SEIZIN. 

Equity  juriscUcUon.  Covenant  of  seizin.  Reeision  of  sale  of  land.  Equity 
will  not  lend  its  aid  to  rescind  a  covenant  of  seizin,  although  the 
covenantor  be  insolvent,  if  the  covenantee  knew  of  the  defect  in 
the  title,  at  the  time  he  took  the  conveyance.  In  such  case,  the 
party  will  be  left  to  such  remedy  as  he  can  obtain  at  law,  for  the 
breach  of  the  contract.     Perkins  vs.  Williams^  612. 

CRIMINAL  LAW. 

1.  Pardon  of  offender.  Repeal  qf  Law.  To  authorise  the  punishment 
of  a  prisoner,  the  offense  at  the  time  it  was  committed,  must  be 
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declared  unlawfal,  and  the  punishment  fixed  by  law,  and  a  tribu- 
nal clothed  with  authority  to  try  the  oifender,  pronounce  Judg- 
ment, enforce  the  penalty  incurred  by  a  yiolation  of  the  law.  The 
law,  at  the  time  of  the  trial,  must  be  valid  and  snhdBting,  or  no 
Judgment  can  be  pronounced  or  punishment  inflicted;  and  if  either 
has  failed  at  the  time  of  the  trial,  it  operates  as  a  pardon  of  the 
offense,  and  entitles  the  prisoner  to  a  discharge.  Joe  Wharton 
Ts.  The  State,  1. 

2.  Same,  Same.  The  repeal  of  a  penal  statute  operates  as  a  pardon 
of  all  crimes  or  offenses  committed  before  that  time,  aud  super- 
sedes the  jurisdiction  of  the  Criminal  Courts,  except  when  the  re- 
pealing statute  contains  a  provision  expressly  saving  the  right  to 
prosecute.    lb, 

8.  Same,  Change  of  puniehment  qf  colored  j^eone  for  rape.  — Section 
of  the  act  of  1866,  chapter  40,  by  necessary  implication,  repeals 
the  death  penalty  annexed  to  the  crime  of  rape  when  committed 
by  a  person  of  color  upon  a  white  woman,  and  substitutes,  as  in 
the  case  of  white  men,  imprisonment  in  the  penitentiary.    Jb. 

4s  (hee  in  judgment.  Joe  Wharton,  (a  slave,)  was  indicted  for  an  al- 
leged rape  in  1859,  and  was  convicted  for  that  offense,  in  1867,  and 
sentenced  to  ten  years  imprisonment  in  the  penitentiary.  It  is 
held,  that  sec.  2626  of  the  Code,  affixing  the  penalty  of  death  to 
the  crime  of  rape  by  a  person  of  color,  having  been  changed  to 
imprisonment  in  the  peniteotiary,  it  operated  as  a  pardon  of  the 
offense,  and  the  prisoner  must  be  discharged.    lb. 

6.  Jtuticee*  JuritdieiUm  in  miedemeanore.  In  felony  no  power  to  determine 
theextmtof  the  offender' e  guilt.  Justioeli  of  the  Peace  may  receive 
a  plea  of  guilty  in  misdemeanor  causes  where  the  fine  does  not  ex- 
ceed fifty  dollars,  and  imprisonment  is  not  a  part  of  the  punish- 
ment, but  they  have  no  power  to  determine  whether  a  party 
charged  with  a  felony  is  guilty  of  a  less  offense.  They  have  no 
Jurisdiction  over  felonies  except  upon  one  examination,  to  dis- 
charge the  accused  or  bind  him  over  to  the  Circuit  or  Criminal 
Oourt    P.  M.  Hodgee  vs.  The  State,  7. 

6.  Same.    A  plea  of  auter  fois  convict     When  good.    To  constitute  a 

good  plea  of  auter  foie  eonvictf  an  available  defense  in  bar  of  an- 
other prosecution,  the  former  conviction  must  have  been  lawfUl. 
If  the  tribunal  had  no  competent  Jurisdiction,  or  the  proceedings 
were  illegal,  or  the  indictment  invalid,  the  first  conviction  will  be 
treated  as  a  nullity.    lb. 

7.  The  prisoner  mutt  be  present  during  his  entire  trial.    In  criminal  trials 

of  the  grade  of  felony,  involving  the  life  or  liberty  of  the  accused, 
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he  has  the  right  to  he  present,  and  must  he,  until  there  is  final 
judgment  in  the  cause.  It  is,  therefore,  error  in  the  court  helow 
to  re-state  his  charge,  or  any  part  thereof,  to  the  jury  in  the  ab- 
sence of  the  defendant,  although  his  counsel  may  he  present. 
Luciiu  Witt  vs.  The  StaU,  11. 

&  Marriage  of  »lavei  may  he  annuUed  by  ihemeehee  when  they  are  emand' 
pated.  McReynolds,  in  1856,  while  a  slave,  was  married  to  a 
slave,  according  to  the  usages  and  customs  of  slaves.  They  lived 
as  hushand  and  wife  until  after  their  emancipation.  In  1867,  he 
abandoned  his  first  wife  and  married  another,  field,  that,  as  a 
slave,  he  was  incapable  of  making  a  valid  contract,  and  his  first 
marriage  was  void,  and  he  could  have  treated  it  as  a  nullity  as 
soon  as  he  was  capable  of  making  a  valid  contract;  yet,  if  he  con- 
tinued to  live  with  the  woman  he  had  married  when  a  slave,  after 
their  emancipation,  it  was  a  ratification  of  the  marriage.  Solomon 
MeReynolde  vs.  The  State,  18. 

9.  Same.    After  emaneipation  a  mutual  recognition  of  each  other  de  hueband 

and  tri/tf,  completee  the  act  of  matrimony.  If,  ajfter  emancipation, 
the  parties  live  together  as  husband  and  wife,  and  before  emancipa- 
tion, they  were  married  in  the  form  which  either  usage  or  law  had 
established  for  the  marriage  of  slaves,  their  subsequent  mutual  ac- 
knowledgment of  each  other  as  husband  and  wife,  should  be  held 
to  complete  the  act  of  matrimony  so  as  to  make  them  lawfully  and 
fully  married  frem  the  time  at  which  their  subsequent  living  to- 
gether commenced.    lb. 

10.  Offeneee  that  may  be  joined  in  the  aame  indictment.     Offidnses  of  a 

different  character,  as  forgery  and  peijury,  cannot  be  incorporated 
in  the  same  indictment,  but  offenses  of  the  same  character,  differ- 
ing only  in  the  degree  of  the  severity  of  the  punishment,  may  be 
united  in  the  same  indictment.    Henry  Ayre  vs.  T?ie  State,  26. 

11.  Waiver  of  apedal  drfeneee.  If  a  party  go  to  trial  upon  other  issues 
without  invoking  the  action  of  the  Court  upon  demurrer,  motion 
to  quash,  or  other  defenses,  it  must  be  regarded  as  a  waiver,  and 
will  be  no  ground  for  a  reversal.    lb. 

12.  Foremen  qf  Grand  Juriee.  When  they  may  ewear  witneeeee.  The 
foreman  of  the  grand  jury  has  no  power,  under  our  statutes,  to 
swear  witnesses  upon  an  indictment  for  a  felony.  But  he,  or  the 
Clerk  of  the  Court,  may  administer  an  oath  to  witnesses  examined 
before  the  grand  jury,  in  reference  to  gaming,  for  taking  tolls  at 
turnpike  gates  open  according  to  law,  illegal  voting,  tippling, 
disturbing  public  worship,  and  injuries  to  public  buildings.    lb. 
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13.  Diiiurhiing  PubUc   Wor$hip,    Avermenti  neeetaarp  in  the  indUtmetU. 
An  indictment  or  presentment,   for  disturbing  public  worship 
must  aver  that  the  act  by  which  the  worshiping  assembly  was  dis- 
turbed, was  done  at  or  near  the  place  of  worship.     The  State  vs. 
GiMrreti  Doty^  88. 

14.  ^  Freeman  eannoi  be  puniahed  for  Manelaughter  committed  whUe  a 
Slave,  The  plaintiff  in  error  was  indicted  and  convicted  for  man- 
slaughter committed  in  1864,  while  he  was  a  slave.  Held,  that  a 
free  man  cannot  be  punished  for  the  crime  of  manslaughter  oom^ 
mitted  when  he  was  a  slave.     Oeorge  Keith  vs.  The  State^  86. 

16.  Same,  Same.  Sections  2624  and  4604,  of  the  Code,  provides  diffe> 
ent  modes  of  punishment  for  manslaughter,  committed  by  a  free 
person  and  by  a  slave.  When  a  slave  becomes  free  he  cannot  be 
punished  as  a  slave,  for  an  offense  committed  when  a  slave ;  the 
abolition  of  slavery  in  this  State  entirely  repealing  the  slave  Code, 
leaving  nothing  for  the  statute  to  operate  upon  ;  and  there  are  no 
slaves  to  punish.    lb. 

16.  Severaneet.     When  partiee  jointly  indicted  may  eeoer.    Where  the  de- 

fenses of  the  parties  who  are  jointly  indicted,  are  antagonistic, 
and  the  ends  of  justice  will  be  better  attained  by  separate  trials, 
they  should  have  a  severance ;  and  upon  good  cause  shown  be- 
tween the  pleading  and  trial,  a  severance  should  be  granted  by  the 
Court.    Moaeh  and  Emanuel  vs.  The  StaU,  89. 

17.  Recwnng  Stolen  Goode.     When  the  of  erne  it  complete.    Removal  of 

the  goode  to  another  county^  not  a  eecond  offenee.  Emanuel  stole 
two  bales  of  cotton  in  Williamson  County,  which  he  delivered  to 
Roach,  in  Maury  County,  who  received  them,  knowing  at  the 
time,  that  they  had  been  stolen.  Afterwards  Boach  sent  one  of 
the  bails  of  cotton  through  Williamson  County,  by  his  agent. 
Held,  that  the  receiving  of  stolen  property,  is  a  distinct  and  inde- 
pendent felony  and  the  offense  was  complete  in  Maury  County, 
where  the  property  was  received  with  the  knowledge  that  it  was 
stolen.  Its  removal  again  to  Williamson  County,  did  not  create 
a  second  offense  of  receiving  stolen  goods.    lb. 

18.  Retailing  Liquor 9.  When  a  preeentment  ie  good.  A  presentment 
averring  that  the  defendant,  did,  on  the  first  day  of  May,  1866,  in 
said  County,  unlawfully  sell,  vend  and  retail,  spiritous  liquors,  to 
wit :  Whisky,  to  one  J.  !E.  McDonal,  and  diverse  other  persons, 
in  quantities  less  than  a  quart,  she,  the  said  defendant,  not  having 
taken  out  a  license,  is  a  good  presentment.     The  State  vs.  Martha 

Young^  61. 

19.  Same.  The  law  regulating  (he  eaU  of  liquorSf  to  be  construed  liberally. 
The  law  regulating,  and  preventing  the  sale  of  liquors,  is  to  be 
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construed  liberally,  so  as  to  effectuate  the  object  had  in  view,  by 
their  passage.    lb. 

20.  Arton,    IndUttMHt  for  iome,  when  good.    An  indictment  contain- 

ing three  coants — ^the  first  charging  the  defendant  with  burning 
a  cook  room  and  dwelling  house,  of  one  Silvertooth ;  second,  with 
burning  the  house  of  said  Silvertooth ;  and  third,  with  inciting 
one  William  Moore,  to  commit  said  felony,  is  a  good  indictment 
and  the  Court  below,  did  not  err,  in  refusing  to  quash  it.  E.  W, 
Mitchell  vs.  The  Siate^   68. 

21.  Shooting  Matehea.  When  gaming^  to  bet  i^on,  A  presentment  for 
betting  on  a  shooting  match,  must  aver  that  the  shooting  was 
within  200  yards  of  a  road  of  the  first  or  second  class.  Then  the 
shooting  would  be  unlawful ;  and  to  wager  or  bet  upon  such  un- 
lawful act,  would  be  indictable  under  the  general  provisions  of 
our  laws  against  gaming.     The  State  vs.   WilUam  Bestj  65. 

22.  Con/eteion.  AdmieeibUiig  qf^  determined  by  the  Court.  Mutt  be  Jr§e 
and  voUmtary.  The  admissibility  of  confession  made  by  a  pris- 
oner, is  a  preliminary  question  for  the  Court,  which  he  must  de- 
termine after  considering  the  age,  situation  and  character,  of  the 
prisoner  and  the  circumstances  under  which  they  were  made.  If 
made  freely  and  voluntarily,  they  are  admissible;  but  a  confes- 
sion forced  by  the  flattery  of  hope,  or  the  torture  of  fear,  comas 
in  such  a  questionable  shape,  that  no  credit  can  be  givin  to  it ; 
and  therefore,  it  is  rejected.    Alexander  Strady  vs.  The  State,  800. 

28.  Same  Charge  of  the  Judge,  The  Court,  after  instructing  the  Jury 
"du  a  general  rule"  confession  induced  by  hope,  or  fear  of  violence, 
were  inadmissible,  instructed  them  to  regard  such  portion  of  tha 
confession  as  related  "to  the  corpue  deUcH,  and  being  ascertained 
by  the  extraneous  facts,  to  exist."  Under  these  instructions,  the 
Jury  could  not  tell  what  was  excluded,  or  what  they  were  to  receive 
as  legal  confessions,  from  those  that  were  dearly  illegal.    lb. 

24.  Same.  Made  by  one  drfendant  m  the  absence  qf  eo^fendant.  A  con- 
fession made  by  one  defendant  not  in  the  hearing  of  his  co-defen- 
dant, is  not  admissible  against  him.    /&. 

26.  Same.  Deelarationt  qf  Contpiratore.  When  admiesible.  Acts  com  • 
mitted  by  several  persons,  when  the  conspiracy  is  established,  the 
act  or  declaration  of  one  of  the  party  in  the  prosecution  of  the 
enterprise,  is  the  act  of  all,  and  is  evidence  against  all.  Each  is 
deemed  to  assent  to  or  command  what  is  done  by  the  other  in 
furtherance  of  the  common  object  But  when  the  common  en- 
terprise is  at  an  end,  either  by  accomplishment  or  abandonment, 
no  one  is  permitted,  by  any  act  or  declaration  of  his  own,  to  affect 

44 
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the  others,  A  confession  subsequently  nuule»  even  by  a  plea  of 
"guilty,"  is  not  admissible  in  eyidence,  as  such,  against  any  but 
himself.     lb. 

26.  Same.     Con^esaioiu  onee  improperUf  ohiamed^  wbuqjiuni  eon/asums  tnU 

be  rtjecUd  unlen  influence  is  removed.  After  a  confession  is  ob- 
tained from  a  prisoner  by  improper  means,  subsequent  confessions 
of  the  same,  or  of  like  facts,  may  be  admitted,  if  the  Court  be- 
lieyes,  from  the  length  of  time  interrening,  or  that  he  had  re- 
ceived proper  warning  of  the  consequences  of  the  confessions,  or 
from  other  circumstances,  that  the  influences  under  which  the 
original  confession  was  obtained,  have  been  entirely  repelled.  In 
the  absence  of  such  circumstances,  the  law  will  presume  that  the 
influences  proved  to  have  been  offered,  continue,  and  to  have  pro- 
duced the  second  confession.  Unless  the  contrary  ia  shown  by 
clear  evidence,  the  confession  will  be  rejeeted.    lb. 

27.  Onee  in  jeopardy.  Oapiial  cauaet.  JHaeharffe  of  Jury.  D^eeHoe 
frorf.  PrUoner  dieeharged.  Whenever  the  jury  is  charged  with 
the  deliverance  of  a  prisoner  in  a  capital  case  on  a  valid  indict- 
ment, he  is  in  jeopardy — in  danger  of  life  or  limb;  and  the  €k>urt 
cannot,  without  sufficient  cause,  or  the  assent  of  the  prisoner,  dis- 
charge the  jury,  no  matter  how  defective  the  proof  may  be,  with- 
out entitling  him,  under  the  Constitution,  to  his  discharge.  Tk^ 
StaU  vs.    WiUiam  Connor,  811. 

28.  Same.     Other  felomM.    Larger  ditereHon  in  the  Court.    Nol.  pros. 

e^ter  Jury  twom.  Less  strictness  is  required  in  offenses  punish- 
able in  the  penitentiary,  or  by  fine  and  imprisonment,  than  in  of- 
fenses punished  capitally.  In  such  cases,  the  Judge  has  a  larger 
discretion,  and  may  exercise  it  in  necessary  cases,  for  the  accom- 
plishment of  the  ends  of  justice;  but  in  a  trial  for  larceny,  on  a 
valid  indictment,  when  the  jury  is  sworn,  all  the  proof  made,  ar- 
gument of  counsel  had,  and  the  charge  of  the  Judge  delivered  to 
the  jury,  if  a  nolle  proeegui  is  entered  without  any  legal  excuse^ 
the  prisoner  cannot  be  again  re-indicted  and  put  upon  his  trial  for 
the  same  offense.    lb. 

29.  Larceny  qf  property  belonging  to  aeoeral    Property  may  be  laid  m  one 

of  tho  o%ener$.  Where  a  larceny  has  been  committed  of  personal 
property  belonging  to  several  partners  or  owners^  it  is  Sufficient 
to  charge  in  the  indictment,  such  property  as  belonging  to  one  or 
more  of  such  partners  or  owners.    lb. 

SO.  Evidence.  AUbi.  New  Trial.  Where  the  proof  in  a  cause  estab- 
lishes an  alibi  the  Appellate  Court  will  reverse  the  judgment  of 
the  Court  below,  and  grant  a  new  trial.  Sqmre  Wynm  vs.  The 
State,  319. 
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31.  Same,    Dieerediting  Witnua,    A  witness  brought  to  impeach  the 

testimony  of  a  witness  sworn  in  the  cause,  stated  that  ^*he  knew 
the  witness;  his  general  character  is  bad  for  truth  and  veracity. 
I  don't  hardly  think. I  could  believe  him  on  oath  in  a  court  of  jus- 
tice.'' This  statement  does  not  destroy  or  impair  the  testimony  of 
the  witness  sought  to  be  impeached.    Jb, 

32.  Indictment      Two  offensee  in  same  count     An  indictment  cannot 

charge  two  distinct  offenses  in  the  same  count    Jb. 

38.  Contract.  Power  qf  inferior  CourU  in  eueh  casee.    Sec  4106,  and  aulh 

eecUons  of  the  Code,  eonetrued.  The  inferior  courts  of  Tennessee  have 
no  power  to  punish  as  contempts  the  acts  or  omissions  of  parties  or 
persons  other  than  such  acts  or  omissions  as  were  prescribed  by 
the  Oode,  sec.  4106,  and  sub-sections,  1,  2,  3,  4  anu  6,  or  other  stat- 
utory enactments.  Contempts  at  common  law,  which  do  not  fall 
within  the  five  clauses  prescribed  by  the  Code,  or  by  other  enact- 
ments, are  not  punishable  by  the  inferior  courts.  The  State  vs.  M, 
a  QaUoway  and  W.  H.  Rhea,  826. 

84.  Same,    Sub-eeeUon  6  of  see.  4106  qfthe  Code,  doee  not  embrace  Common 

Law  Oontempta.  Sub-section  6,  of  sec.  4106  of  the  Code,  was  not  in- 
tended to  embrace,  and  does  not  embrace  the  vast  and  indefinable 
scope  of  contempts  at  common  law,  outside  of  the  classes  prescribed 
by  statutory  enactments,    lb. 

85.  Same.    Power  of  courts  to  puniehfor  contempts  not  eutject  to  revieion  by 

co-ordinate  or  euperior  Cowrie.  The  power  to  punish  for  contempts  is 
absolutely  essentia)  to  the  protection  and  existence  of  courts.  To 
be  effectual  it  must  be  instant  and  inevitable.  Therefore,  a  Judg- 
ment of  conviction  for  contempt,  is  not  subject  to  the  revieion,  by 
appeal,  writ  of  error,  or  otherwise,  of  any  other  Court,  co-ordinate 
or  superior.    lb, 

86.  Same.    An  appeal  docs  not  lie  from  Judge  or  Court,  diecharging  or  not 

upon  habeas  corpus.  An  appeal  or  writ  of  error,  does  not  lie  to 
this  Court  from  the  Judgment  of  an  inferior  Court  or  Judge  dis- 
charging or  refusing  to  discharge,  upon  habeas  carpus,  a  party  from 
imprisonment  upon  a  Judgment  for  contempt.     lb. 

87.  Same.   The  writ  (/habeas  corpus,  theproper  remedy  m  cases  for  contempt, 

where  the  judgment  is  void  on  its  face.  To  correct  the  improper  use 
of  the  power  of  Courts  to  punish  for  contempts,  where  the  punish- 
ment is  imprisonment,  the  remedy  is  by  means  of  the  writ  of 
habeas  corpus;  and  by  virtue  of  this  writ,  the  party  imprisoned  will 
be  discharged  and  released,  if  it  appear  upon  the  face  of  the  Judg- 
ment or  the  record  of  the  proceedings  upon  which  the  Judgment  is 
rendered,  that  the  judgment  is  upon  a  cause  of  contempt  for  which 
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Uie  Court  has  no  sUtutory  power  to  punish;  or,  if  it  appear  that 
the  punishment  inflicted  is  not  within  the  power  preserihed  hy 
statute  for  such  cases.    lb. 

88.  Same,    Upon  habeas  the  Court  trying  it,  cannot  inspect  the  euidenee  hrfore 

the  committing  (hurt  in  eaeee  of  contempt.  It  is  not  competent  upon 
habeae  corput^  in  eases  of  imprisonment  for  contempt,  for  the  Judge 
or  Court,  hearing  the  habeae  corpue,  to  inspect  or  rerise  the  evi- 
dence upon  which  the  committing  Court  acted,  to  see  whether  the 
weight  of  eyidenee  sustains  the  judgment  of  commitment  or  noL 
An  error,  in  this  respect,  by  the  committing  court,  is  not  subject 
to  revision  upon  a  proceeding  by  habeae  eorpue.    lb. 

89.  Same.  The  ground  of  contempt  mutt  be  set  out  upon  the  face  of  the 
Judgment.  Tbe  alleged  ground  of  contempt  upon  which  the  judg- 
ment is  rendered,  must  be  set  out  upon  the  face  of  the  judgment  as 
the  g^round  of  jurisdiction  upon  which  the  judgment  rests  for  its 
yalidity.    lb. 

40.  Same.    A  liberal  construction  to  be  given  to  see.  4106,   qf  the   Code^ 

Umiiing  caueee  qf  eontempL  The  courts  will  not  give  a  strict  con- 
struction to  the  clauses  of  the  Code,  which  declare  and  limit  the 
punishable  causes  of  contempt.  The  proper  construction  is,  to 
give  them  a  liberal  application  to  the  cases  which  may  arbe  in  the 
exigencies  of  the  courts.    lb. 

41.  Oourte  have  the  power  to  prevent  puhUcation  of  the  testimony  during 

the  progress  of  a  trial  Courts  in  this  State  have  the  power  to  pre- 
Tent  the  publication  of  testimony,  and  other  proceedings,  while 
the  trial  is  going  on.  This  power  and  the  mode  of  preTonting 
tbe  publication,  must  be  largely  in  the  discretion  of  the  Judge. 
It  is  in  its  nature,  and  the  occasion  and  manner  of  its  exercisCi 
without  the  possibility  of  control  by  a  supenrising  Court,    lb. 

m 

42.  Qriminal  pleadings.  A  day  and  a  year  must  be  stated  in  anin- 
dictment  Usuallyj  any  time  before  the  finding  is  sufficient.  The 
day  and  year  need  not  be  stated  correctly  in  an  indictment;  any 
time  before  the  finding  is  euflicient,  but  a  day  and  a  year  must  be 
given  in  the  indictment.  An  indictment  that  does  not  give  the 
year,  is  fatally  defective.     Qideon  Bolton  vs.  The  State,  660. 

48.  Same.  Same,  If  time  is  materialj  then  it  muet  be  stated  accurately. 
Where  time  is  a  material  ingredient  in  the  offense,  and  the  ex- 
tent of  the  punishment  for  the  offense  alleged,  has  been  enlarged, 
(as  in  cases  of  horse  stealing,)  then  time  becomes  material,  and  a 
failure  to  state  it  in  the  indictment,  is  fatal.    lb. 

44.  Act  <^f  \hth  Mairch,  1860.  Jury  casmot  commute  punishment  to 
eounly  jaU^  except  in  petty  larcenies  and  felonies  punished  by  one 
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ytax'n  impnwnment.  The  Act  of  the  15th  March,  1860,  author- 
izing the  Jury  to  commute  the  punishment  of  offenders  to  impris- 
onment in  the  county  Jail  for  a  less  time  than  one  year,  in 
cases  of  felonies,  is  held  to  apply  to  and  embrace  only  petty  larce- 
nies, and  all  other  offenses  where  the  punishment  prescribed  is 
as  low  as  one  year's  imprisonment  in  the  penitentiary.    lb. 

45.  Case  overruled.    The  case  of  Sank  Cross  ve.  The  8tate,  (Manu- 
script Opinion, )decided  December  Term,  1867,  overruled. 

PEED. 

1.  Oonsiruethn  qf  WriUnff.    Sale  of  land.    Spedfie  performanee.    Litton 

gave  to  Dobson  the  following  writing :  "I  have  this  day  sold  to  W. 
K.  Dobson,  a  certain  tract  of  land,  containing  nine  acres  and 
sixty-six  poles,  near  the  junction  of  Broad  Street,  Nashville,  and 
the  Hillsboro'  Turnpike,  Davidson  County,  Tennessee,  for  the 
sum  of  four  thousand  dollars."  Held,  that  this  agreement  will 
not  sustain  a  bill  for  a  specific  performance.  It  does  not  point 
out  and  identify  the  premises,  and  is  too  vague  and  uncertain  to 
be  enforced,  and  the  defect  is  such  that  parol  proof  cannot  aid  the 
instrument.     W.  K.  Dobson  vs.  Benjamin  Litton,  616. 

2.  Same.    Same.     When  parol  evidence  may  be  employed  to  aid  a  written 

agreement.  When  not.  Where  an  instrument  is  so  drawn  that, 
upon  its  face  it  refers  necessarily  to  some  existing  tract  of  land, 
and  its  terms  can  be  applied  to  that  one  tract  only,  parol  evidence 
may  be  employed  to  show  where  the  tract  so  mentioned  is  located* 
But  where  the  description  employed,  is  one  that  must  necessarily 
apply  with  equal  exactnes  to  any  one  of  an  indefinite  number  of 
tracts,  parol  evidence  is  not  admissible  to  show  that  the  parties 
intended  to  designate  a  particular  tract  by  the  description.    lb. 

3.  Courts    of   Equity.     Rule  as    to    decrees  for  specific  performanee. 

Courts  of  Equity  will  not  decree  a  specific  performance  of  a  writ- 
ten contract,  unless  its  terms  can  be  clearly  made  out  in  all  its 
essential  particulars,  f^om  the  writing  itself,  or  by  a  reference 
contained  in  it,  to  some  other  writing.    lb. 

DEMAND  AND  NOTICE. 

1.  BiUs  <^f  Exchange  and  Promissory  Notes.  When  demand  will  be  ex^ 
cused.  Although  it  is  clearly  settled,  that,  as  against  the  in- 
dorser,  where  a  note  is  payable  on  its  face  at  a  certain  place,  it 
must  be  there  presented  for  payment,  yet  when  it  has  become  im- 
possible or  impracticable  so  to  present  it,  demand  at  snch  place  is 
excused,  and  the  indorser's  responsibility  continues,  as  if  present- 
ment had  been  made.    Apperson  vs.  Bynum,  841. 
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2.  Case  in  judgment    Appenon,  raiding  in  Memphis,  beld  a  note  made 
by  Itundj  on  the  17th  day  of  February,  18?2,  and  indorsed  by 
Bynum,  dae  at  Biz  months  after  date,  and  payable  at  the  Branch 
of  the  Union  Bank  of  Tennessee,  at  Memphis.    At  the  maturity 
of  the  note,  the  Branch  of  the  Union  Bank  of  Tennessee,  at  Mem- 
phis, had  ceased  to  exist;  the  city  was  in  the  permanent  ocenpa- 
tion  of  the  forces  of  the  United   States ;  their  picket  lines  were 
between  the  city  and  the  residence  of  Londy,  the  maker,  and 
Bynum,  the   indorser;  no    demand  for  payment  was    made  at 
the  maturity  of  the  note ;  afterwards,  on  the  29th  day  of  May, 
1865,    demand   of  payment  was   made  of  the   maker,   at  his 
residence,  and  notice  of  his  failure  to  pay,  given  on  the  same  day 
to  the  indorser.    Held,  1,  That  no  demand  was  necessary  at  the 
maturity  of  the  note,  at  the  place  designated  on  its  face,  because 
it  had  ceased  to  exist,  without  any  fisult  of  the  holder.    2,  No  de- 
mand was  necessary  to  be  made  at  the  time,  under  the  existing 
condition  of  the  country  of  the  maker,  at  his  residence.    8,  That 
the  demand  subsequently  made  of  the  maker  for  its  payment,  and 
notice  of  his  failure  to  pay  to  the  indorser,  was  sufficient  to  hold 
the  indorser  responsible.    lb. 

See  Bills  of  Exchakok  and  Pbomissobt  Notes,  1,  8,  5,  8. 

DISCREDITING  WITNESS. 
See  Cbibcikal  Law,  81. 

DISMISSAL  OP  SUIT. 

When  new  action  may  he  brought  Statute  of  lintUaiions  of  one  year. 
Cole  instituted  suit  against  the  Mayor  and  Aldermen  of  Nashville 
in  1860,  which  remained  on  the  dooket  until  May,  1866,  when  the 
suit  was  dismissed  for  want  of  papers.  He,  within  twelve 
months,  brought  the  second  suit,  for  the  same  cause  of  action, 
which  was  submitted  to  a  jury,  who  under  the  charge  of  the  Court, 
rendered  a  verdict  in  favor  of  the  defendant.  Held,  that  the 
plaintiff  in  error  could  bring  his  second  suit  within  one  year,  there 
being  no  judgment  against  him  in  the  first  action,  upon  any  ground 
concluding  his  right  of  action.  V.  A,  Cole  vs.  The  Mayor  and 
Aldermen  qf  the  City  of  KathviUe,  689. 

DOMICIL. 

Of  the  wife,  ii  thai  of  the  husband.  The  domioil  of  the  husband  draws 
to  it  the  domicil  of  the  wife,  and  he  having  a  fixed  domicil,  is  pre- 
sumed to  hold  that  domicil,  until  another  is  attained.    To  consti- 
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tute  a  change  of  domicil,  the  fact  must  concur,  with  the  intention. 
ThovMLt  C.  WtUAami  tb.  Nardua  Saundera  et  ale.,  60. 

DUBESS. 

1.  JExcuiM  wa»U,    Trover  wiU  not  lie  for  iL    The  removal  and  waste  of 

property  by  a  party  under  duress,  excuses  him  from  liability  to  the 
owners  in  an  action  of  trover.    BeioU  vs.  Hmderwn^  476. 

2.  May  he  of  the  property  as  well  as  qf  tfie  pereon.    Duress  may  be  of 

the  property  as  well  as  of  the  person,  and  may  be  by  means  of 
threats,  or  violence  to  the  person,  or  destruction  to  the  property  of 
the  party,  as  well  as  by  actual  violence  upon  his  person  or  prop- 
erty,   lb. 

8.  JBy  threate.  Threats  may  be  as  effective  to  cause  fears  to  the  ex- 
tent of  the  duress,  which  excuse  acts  done  under  its  power,  as 
well  where  the  threatening  or  compelling  force  is  not  imme- 
diately present  at  the  doing  of  the  acts,  as  where  the  acts  are  done 
in  the  actual  presence  of  the  compelling  force.    lb, 

4.  Que  in  judyment.  Waller  had  a  gin-hoase,  at  which  there  was  cot- 
ton ginned,  belonging  to  parties  other  than  himself— among  them, 
Parker.  A  party  of  soldiers  came  to  the  gin-house,  and  burned 
the  baled  cotton,  and  ordered  Waller  to  remove  the  other  ftrom 
the  gin-house  to  a  field  and  destroy  it,  or  they  would  return  in 
two  or  three  days  and  burn  his  gin-house.  Waller  removed  the 
cotton  to  the  field,  and  it  was  wasted  and  used  by  his  neighbors. 
Held,  that  if  Waller,  in  removing  the  cotton,  was  moved  by  well 
grounded  and  real  fears  that  the  marauders  would  return  and 
burn  his  gin-house,  or  do  him  grievous  personal  violence,  and  he 
was  without  means  of  resisting,  or  preventing  such  threatened 
violence,  he  is  not  chargable  for  the  removal  and  waste  of  the 
cotton.    lb. 

&  Same.  Bailee  for  hire,  LiabiUiy.  The  party  who  removed  the  cot- 
ton to  the  field,  was  bailee  for  hire,  and  as  such,  was  bound  to  take 
the  same  care  of  the  cotton  as  if  it  had  been  his  own.  And  after 
removing  the  cotton  to  the  field,  it  was  his  duty  to  protect 
and  save  it  while  in  the  field;  and  for  failure  to  do  so,  would  be 
liable,  unless  the  failure  to  protect  it  was  compelled  by  the  same, 
or  like  stress,  which  excused  the  removal.    Jb. 

ELECTIONS. 

1.  Conqueror.  Power  of,  in  a  Hvil  war.  Government  eetdbUahed  by  Mm, 
Jhtration.  The  laws  of  war,  as  well  in  civil  as  in  international 
war,  authorize  the  occupying  conqueror  to  organize  and  enforce 
government  over  the  people  of  the  enemy's  country,  subdued  and 
held  in  firm  occupation.    The  government  so  established,  endures 
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no  longer  than  the  belligerent  and  firm  oocapation  eontinaes,  and 
ends  with  the  restoration  and  resumption  of  the  regular  ciTil  mu- 
nicipal goyemment  of  peace.  Qtorgt  F,  Mell  ys.  E,  D.  FarrtM, 
426. 

2.  Cote  in  jttdgmeni.  Isbell  was  elected  Clerk  of  the  County  Court  of 
Obion  County,  in  March,  1864,  at  an  election  held  under  the  order 
of  the  Military  GoTemor  of  Tennessee.  At  the  regular  election 
held  under  the  laws  of  the  State,  in  March,  1866,  Farris  was  elected 
Clerk  of  said  County  Court  Held,  that  the  official  life  of  Isbell 
came  to  an  end  by  the  election  of  Farris,  in  March,  1866,  and 
that  Farris  was  entitled  to  hold  the  office.    lb, 

8.  Chfutitutumal  law.  CfhanceUor^  vaecauy  m  ofUce.  AppcinUe  <«rveff  ymiil 
9ueceM9orJa  elected^  etc,  A  Judge  or  Chancellor  who  has  been  com- 
missioned to  fill  a  Taeancy,  does  not  hold  his  office  the  entire  con- 
stitutional term  of  eight  years.  He  is  merely  filling  the  vacancy 
for  which  he  was  appointed,  until  his  successor  is  elected  and 
qualified.  An  election  may  be  ordered  to  fill  the  vacancy.  Tkom- 
09  Barry  vs.  J.  F,  Lauek,   688. 

4.  Notice  qf  special,  Newapapcr^  or  notice  at  all  the  Precincts  in 
the  County.  Void  withcut.  In  special  elections,  Commission- 
ers of  Registration  are  required  to  give  notice  of  the  time,  place, 
and  object  of  such  election  in  a  newspaper  published  in  the  county. 
If  none  is  published  in  the  couuty,  then  by  notice  at  the  Court- 
house door,  and  at  each  of  the  TOting  precincts  in  the  county;  and 
a  failure  to  give  such  notices  would  render  the  election  in  the 
county,  Toid.    lb. 

6.  Same.  Same.  Total  failure  in  one  county  to  hold  the  election  leyaUy^ 
may  avoid  the  election  for  dietriet.  Where  there  has  been  a  total 
failure  on  the  part  of  the  officer,  to  give  the  notice  requisite  to  the 
validity  of  a  special  election,  and  such  failure  operates  as  a  prae- 
tical  disfranchisement  of  the  legal  Toters  of  an  entire  county  in  a 
Judicial  District,  this  is  such  a  substantial  and  material  failure  of 
the  electoral  franchise  as  compels  the  Court  to  hold,  that  the  elec- 
tion throughout  the  entire  district  is  a  nullity.    lb. 

6.  CdmmUeionere  of  Reyieiration  to  hold  elcctioM.    The  Act  of  Feb- 

ruary 26, 1868,  oh.  51,  page  67,  confers  the  powers  heretofore  vested 
in  the  Sherifis  of  the  dilFerent  counties  in  this  State,  to  open  and 
hold  elections,  to  the  Commissioners  of  Registration  for  the  several 
counties.    lb. 

7.  Flection  qf  a  Chancellor  beiny  void,  a  eommiuion  iuued  by  the  OoO' 

emor  ia  a  nullity.    The  election  of  a  Chancellor  being  void,  the 
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issuing  of  a  oommiBsion  to  him  by  the  Goyernor,  being  a  mere 
ministerial  act  in  pursuance  of  the  election,  can  have  no  effect,  and 
he  is  not  entitled  to  hold  his  office  by  virtue  of  the  election  or  com- 
mission,    lb, 

EMANCIPATION  OF  SLAVES. 
See  CoiTTBACT,  20,  21. 

ENTRIES. 

SeeGiLiKTS,  1. 

EVIDENCE. 

1.  Declarations  of  Military  offieert.    The  conversations  of  military  offi- 

cers are  not  exempted  from  the  common  rules  of  evidence;  but 
are  mere  hearsay,  and  are  excluded  as  the  conversations  of  ordina- 
ry  citizens.  Q^son  Merriit  et  als.  ys.  The  Mayor  and  Aldermen 
of  NaahifiUe,  96. 

2.  Tretpaee,    Pleading.    Special  Drfenee.    Notice,    An  order  of  a  mili- 

tary commander  must  be  especially  pleaded  in  an  action  of  tres- 
pass. By  sections  2918  and  1416  of  the  Code,  notice  must  be 
given  of  the  special  defenses  relied  on.    Ih, 

8.  Same,  Authority  pf  Military  Ckmmander  to  impreee.  The  authority 
of  a  military  commander,  to  take  or  trespass  upon  private  prop- 
erty, without  first  showing,  by  proof,  some  immediate  impending 
danger,  or  immediate  urgent  necessity  for  the  public  service,  is 
questionable.  And  so  of  their  authority  to  dispose  of  such  prop- 
erty, when  taken  or  impressed,  for  the  benefit  of  third  personSi 
not  connected  with  the  army.  Courts  cannot  excuse  their  trea- 
pass.    Ih. 

4.  A  legatee  or  devitee  not  a  competent  witnetSj  after  aseiynment  qfiniereet, 
A  legatee  or  devisee  cannot  accept  under  the  Will,  and  then 
transfer  his  interest,  and  become  a  competent  witness  to  sustain 
the  Will  upon  the  issue  of  deoieavit  vel  non,  Daniel  P.  Barbee  et 
als.  vs.  Jamea  W,  Maeon  et  als.,  108. 

6.  Contract,  For  a  good  or  valuable  coneideraHon,  Consideration  need  not 
be  inserted  in  the  deed.  Varied  by  parolproof.  Every  contract  must 
be  supported  by  either  a  good  or  valuable  consideration;  and  al- 
though the  consideration  must  exist,  still  it  need  not  be  inserted 
in  the  deed;  and  when  expressed,  it  is  only  prima/acie  evidence  of 
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the  amoant,  and  may  be  varied  by  parol  proof.  WUUam  Perry, 
Jr.^  Y8.  The  Oemiral  SoMkem  BmlroadOa^  138. 

6.  Orantor  utcpped  £y  redtaU  in  the  Deed.    Other  comderatiom  mojf  he 

proved  bp  paroL  When  a  Deed  may  be  explained,  varied^  or  contror 
dieted.  The  grantor  is  estopped  by  the  recitals  of  the  deed  from 
denying  the  consideration  expressed,  yet  he  is  not  estopped  from 
proving  there  were  other  considerations  than  the  one  expressed  in 
the  deed.  The  only  effect  of  the  usual  claase  acknowledging  a 
consideration  paid,  is,  to  estop  the  grantor  from  denying  that  there 
was  any  consideration.  For  every  other  purpose,  it  may  be  ex-^ 
plained,  varied,  or  contradicted,  by  paroL    lb. 

7.  Emdenee  may  be  mirodueed  to  thow  the  true  eoneideration  of  a  Deed, 

Parol  evidence  may  be  received,  for  the  purpose  of  shovring  the 
true  consideration,  especially  when  the  consideration  expressed 
in  the  face  of  the  deed  is  merely  nominaL    Ib» 

8L  Same.  New  eoneideroHon.  New  eoniraet  Oral  evidence,  A  contract 
or  agreement  between  the  parties,  made  subsequent  to  the  execu- 
tion of  the  deed,  upon  a  new  consideration,  whether  it  be  as  a  sub- 
stitute for  the  old,  or  in  addition  to,  or  beyond  it,  may  be  proven 
by  oral  evidence.    lb. 

9.  Worde  do  not  excuse  an  aeeauU.     When  apart  of  the  res  gestss.    No 

words  of  provocation  will  justify  an  assault,  nor  will  former  threat, 
or  insult,  palliate  an  assault  and  battery,  or  ordinarily,  in  ci^ 
actions,  be  received  in  mitigation  of  damages,  unless  they  are  so 
recent  as  to  constitute  a  part  of  the  ret  ffeatae.  Sobert  P.  Chambere 
vs.  Jeaae  R.  Porter,  273. 

10.  Same,    Antecedent  threats^  not  eommunieated to  the  defendant^  noted' 

miseible  ae  evidence.  Antecedent  threats,  not  so  recent  as  to  con- 
stitute a  part  of  the  ree  geetce^  which  were  not  communicated  to 
the  defendant  at  the  time  of  committing  the  trespass  for  which 
he  is  sued,  cannot  be  received  in  evidence  to  justify,  or  excuse  the 
trespass.   lb. 

11.  Self-drfenee.      When  the  aeeaulted  parly  is  liable  for  damayee.     A 

plaintiff  in  an  action  for  a  trespass  vi  et  anats,  may,  in  the  first  in- 
stance, have  been  the  aggressor,  yet,  if  the  defendant  used  more 
force  than  was  necessary  for  his  defense,  but  unnecessarily  abused 
the  plaintiff,  he  cannot,  in  a  civil  aetion,  recover  damages,  but 
must  pay  them.    lb. 

12.  Paroly  not  admitted  to  contradict  written  instrument^  exe^t  from  fraud, 

acddeni,  or  mistake.  Parol  evidence  cannot  be  admitt«fd  to  contra- 
dict, or  vary  the  terms,  or  to  enlarge,  or  diminish  the  obligation 
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of  a  written  instrament  or  deed,  except  upon  grounds  of  fraud, 
accident,  or  miBtake.    Littl^hn  et  als.,  yb.  J.  W>  Ftywler^  284. 

13.  Non-suits,    Effect  qfy  no  bar  to  another  action.     At  common  law,  a 

Judge  might  of  his  own  volition,  direct  a  nonnauit.  In  this  State 
no  such  right  exists.  The  plaintiff  has  the  right  to  have  his  evi- 
dence passed  upon  hy  the  jury.  A  non-suit  is  not  a  bar  to  another 
action,  yet  for  some  purposes,  it  is  a  complete  disposition  of  his 
cause.    lb, 

14.  Conientt  of  written  instrumenta.    Sew  proven.    The  contents  of  a 

written  contract,  or  agreement,  cannot  be  proven  by  parol,  with- 
out laying  grounds  for  the  admission  of  such  testimony.  lb. 

15.  (^uetHon  reserved.    As  to  the  admissibility  of  a  written  contract 
that  has  not  been  properly  stamped.    Jb. 

16.  Confession.    Admissibility  of,  determined  by  the  Cowf.     Must  befres 

and  voluntary.  The  admissibility  of  confessions  made  by  a  pris- 
oner, is  a  preliminary  question  for  the  Court,  which  he  must 
determine  after  considering  the  age,  situation  and  character  of  the 
prisoner,  and  the  circumstances  under  which  they  are  made.  If 
made  flreely  and  voluntarily,  they  are  admissible;  but  a  confession 
forced  by  the  flattery  of  hope,  or  the  torture  of  fear,  comes  in 
such  a  questionable  shape,  that  no  credit  can  be  given  to  it;  and 
therefore,  it  is  rejected.    Alexander  Strady  vs.  The  SiaiSj  800. 

17.  Same.     Charge  of  the  Judge.    The  Court,  after  instructing  the  jury 

"m  a  general  rule,"  confessions  induced  by  hope,  or  fear  of  vio- 
lence were  inadmiifsible,  instructed  them  to  regard  such  portion 
of  the  confessions  as  related  to  "the  corpus  delicti^  and  being  as- 
certained by  extraneous  facts,  to  exist."  Under  these  instructions, 
the  jury  could  not  tell  what  was  excluded,  or  what  they  were  to 
receive  as  legal  confessions,  from  those  that  were  clearly  illegal. 
lb. 

18.  Same.    Made  by  one  defendant  in  tJie  absence  qf  co-defendant    A  con- 

fession made  by  one  defendant  not  in  the  hearing  of  his  co-de- 
fendant, is  not  admissible  against  him.    lb. 

19.  S€tme.     Declaration  qf  conspirators.     When  admissible.    Acts  com- 

mitted by  several  persons,  when  the  conspiracy  is  established,  the 
act  or  declaration  of  one  of  the  party  in  the  prosecution  of  the 
enterprise,  is  the  act  of  all,  and  is  evidence  against  all.  Each  is 
deemed  to  assent  or  command  what  is  done  by  any  other  in  fiir- 
therance  of  the  common  object.  But  when  the  common  enter- 
prise is  at  an  end,  either  by  accomplishment  or  abandonment,  no 
one  Is  permitted,  by  any  act  or  declaration  of  his  own,  to  affect 
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the  othen.  A  confeMion  sabsaqueiitly  nuidef  even  by  a  plea  of 
''guilty,"  U  not  admissible  in  eTidence,  as  sacb,  against  any  bat 
himself    Ib» 

20.  Same.     Ckmfeiwms  once  improperly  obtamed,  mbaequemt  eonfeetionM 

will  be  rejected,  vnleee  in/uence  is  remooed.  After  a  confession  is  ob- 
tained from  a  prisoner  by  improper  means,  subsequent  confessions 
of  the  same  or  of  like  facts,  may  be  admitted,  if  the  Court  be- 
lieyes,  f^om  the  length  of  time  intervening,  or  that  he  had  re- 
ceived proper  warning  of  the  consequences  of  the  confessions,  or 
from  other  circumstances,  that  the  influences  under  which  the  orig- 
inal confession  was  obtained,  have  been  entirely  repelled.  In  the 
absence  of  sueh  circumstances,  the  law  will  presume  that  the  in- 
fluences proTed  to  have  been  offered,  continue,  and  to  have  pro- 
duced the  second  confession.  Unless  the  contrary  is  shown  by 
clear  evidence,  the  confession  will  be  rejected.    Ih. 

21.  AUbi.    New  trial.    Where  the  proof  in  a  cause  establishes  an  alibis 

the  Appellate  Court  will  reverse  the  judgment  of  the  Court  beloW| 
and  grant  a  new  trial.    Squire  Wynne  vs.  The  State,  819. 

22.  Driecrediling  vritneee.    A  witness  brought  to  impeach  the  testimony 

of  a  witness  sworn  in  the  cause,  stated  that  "he  knew  the  witness; 
his  general  character  is  bad  for  truth  and  veracity.  I  don*t  hardly 
think  I  could  believe  him  on  oath  in  a  court  of  justice."  This 
statement  does  not  destroy  or  impair  the  testimony  of  the  witness 
sought  to  be  impeached.    lb. 

28.  Use  of  Oorsfederate  currency  ttfter  paymeniy  to  prove  acceptance.  It  is 
competent  to  prove  that  the  plaintiff  after  Confederate  money 
was  paid  him,  show  that  he  used  it  in  payment  of  his  debts.  The 
jury  to  give  such  weight  to  the  fact  as  they  think  proper,  as 
tending  to  show  the  acceptance  by  him  of  the  currency.  J  once 
vs.  Thomas^  471. 

24.  Interested  witness.  The  Churl  to  determine  the  adtnissibiUty  qf  iestir 
mony.  The  admissibility  of  the  testimony  of  a  witness  objected 
to  on  account  of  interest,  is  generally  a  question  to  the  Court  It 
is  a  question  for  the  Court  to  decide,  whether  the  testimony  shall 
go  to  the  jury,  or  not.     Currier  vs.  Bank  of  Louitville^  459. 

25.  Same.  Two  modes  qf  atcertaning  the  interest  of  a  witness.  There 
are  two  modes  of  ascertaining  whether  or  not  a  witness  has  a  dis- 
qualifying interest ;  first,  by  examining  the  proposed  witness  on 
his  voir  dire ;  second,  by  evidence  aliunde.  But,  whether  the  one 
or  the  other  is  adopted,  the  admissibility  is  still  a  question  to  the 
Court.  Though  the  Jgdge  may,  in  his  discretion,  take  the  opin- 
ion of  the  jury  upon  it.    lb. 
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2Q.  Contract,    Parol  and  toritten.    ffow  far  parol  contract 

to  explain.  Where  the  proof  in  a  cause  shows  that  a  par^ 
had  heen  agreed  upon  in  the  first  instance,  and  afterwards  a  written 
agreement  was  signed,  the  plaintiff  has  the  right  to  hare  the  ques- 
tion, whether  the  written  contract  embraces  all  the  terms  of  such 
previous  parol  contracts,  submitted  to  the  jury.  John  Cobb  et  al. 
V9.   W.  B.  TFa^^^etal.,  689. 

27.  Same.    Same,    But  is  competent  when  part  only  of  the  contract  has  been 

reduced  U  writing.  Parol  evidence  is  inadmissible  to  contradict, 
or  vary  the  terms  of  a  valid  written  instrument.  But,  where  the 
original  contract  was  verbal  and  entire,  and  a  part  only  of  it  was 
reduced  to  writing,  the  rule  does  not  apply.    lb, 

28.  Inturanee,  What  will  avoid  a  Policy  after  lote.  Evidence,  If  the 
assured  is  guilty  of  willful  and  intentional  fraud,  or  of  corruptly 
swearing  to  a  statement  known  to  him  to  be  false,  in  regard  to  mate- 
rial matter,  either  in  the  application  for  insurance,  or  in  the  pre- 
liminary proofs  required  by  the  conditions  of  the  policy  after  a 
loss,  he  will  forfeit  his  right  to  a  recovery  against  the  company. 
But  such  fraud  or  false  swearing,  must  be  proved  affirmatively  by 
the  insurer.     Phoenix  Inauranee   Company  vs.'  D,  S»  Munday^  547. 

29.  Samie,     The  fraud  or  falee  awearing.    The  fraud  or  false  swearing 

which  would  cause  a  forfeiture,  must  be  actual  or  intentional.  An 
overestimate  of  the  amount  of  loss  sustained,  made  honestly  and 
in  good  faith,  is  neither  Araud  nor  false  swearing,  within  the 
meaning  of  the  policy.    lb, 

80.  Action  of  debt  and  plea  qf  nil  debit.  Proof  of  an  attempted  fraud 
or  false  swearing  to  his  loss  by  the  assured,  may  be  given  in  evi- 
dence, in  an  action  of  debt  under  a  plea  of  m{  de^t.    lb, 

81.  Prmeipal  on  a  note  ie  not  a  competent  witness  for  his  surity.  In 
an  action  against  the  surety  on  a  promissory  note,  the  principal 
debtor  is  not  a  competent  witness  for  the  surety.  Although  judg- 
ment may  have  been  rendered  against  the  principal,  and  not  ap- 
pealed from,  yet  he  is  still  liable  to  the  surety  for  costs  incurred 
in  his  defense.     Thomas  Holt  vs.  J,  M,   Winstead,  AdmW^  668. 

82.  Prineipdl  Uable  to  surety  for  costs  expended  in  his  drfense,  A  surety 
cannot  recklessly  and  without  authority  of  the  principal,  where 
it  is  clear  that  defense  is  hopeless,  litigate  an  action  and  ask  to 
be  reimbursed  for  the  cost  from  the  principal.  But  for  his  costs 
of  a  reasonable  and  bona  fide  defense,  he  is  entitled  to  indemnity, 
and  may  enforce  it  against  his  principal.    lb. 
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1.  Xeqf  q/.  On  perianal  property/  veai$  m  the  officer  ihc  tUU  to  the  goodie 
Not  tubject  to  levy  by  another  officer,  A  Sheriff  haying  in  his  handB 
an  execuiioned  issued  from  %  Circuit  Court,  and  levies  the  same 
on  personal  property,  it  is  in  em$todia  UyU,  and  no  other  officer  has 
the  right  to  seiae  and  remove  the  same*  the  title  of  the  property 
haviog  passed,  hy  virtue  of  his  levy,  to  the  officer.  BradUy  J* 
DorUh  vs.  KcMU,  Onaetals^  228. 


2.  What  i$  a  miffident  levy.  To  constitute  a  good  levy,  it  is  necessary 
that  the  officer  should  see  the  goods,  and  in  some  manner  assert 
his  title  to  them  by  virtue  of  his  execution.  A  proclamation  of 
a  levy  on  goods  locked  up  and  not  in  sight,  is  not  a  good  levy ; 
they  must  be  subject  to  his  control,  so  as  to  touch  or  remove  them 
if  he  wishes.  It  is  not  enough  for  him  to  tell  the  defendant  thai 
he  holds  the  execution,  and  the  goods  are  subject  to  his  control,  if 
he  does  not  take  action ;  nor  if  he  goes  to  the  house  of  the  debtor 
with  the  execution  in  his  pocket,  and  fails  to  apprise  him  that  ho 
has  come  to  levy  upon  his  goods.    lb, 

8.  Same,  Theproperty  levied  onmtut  he  in  view  of  the  officer  when  levy 
is  made.  Making  a  note  of  the  levy  upon  the  back  of  the  fi.  fa,^ 
with  the  property  in  sight  and  in  the  presence  of  the  defendant, 
would  be  sufficient.  The  officer  must  assert  a  dominion  over  the 
goods,  under  the  authority  of  the  execution,  and  so  interfered 
with  them  as  that  if  he  had  no  execution  or  other  right,  the  act 
would  amount  to  an  actual  or  oonstructive  tresspass.    lb. 

L  Sktreties,  Oood  faUh  must  be  observed  towards^  or  it  wiU  avoid  the 
contract  The  contract  for  suretyship  implies  entire  good  faith 
and  confidence  between  the  parties,  in  regard  to  the  whole  trans- 
action. Any  concealment  of  material  facts,  or  any  undue  advan- 
tage taken  of  the  surety  by  the  creditor,  (or  his  agent,)  either  by 
surprise  or  withholding  proper  information,  will  furnish  a  suffi- 
cient ground  to  invalidate  the  contract    lb, 

6.  Que  in  judgment.  The  complainants  in  this  case  were  induced  to 
become  the  sureties  of  the  defendant  in  the  executions,  for  the 
delivery  of  personal  property  which  it  was  alleged  had  been 
levied  on  by  the  officers  who  held  the  excutions,  when  in  fact  no 
legal  levy  had  been  made.  Held,  that  the  sureties  on  the  deliv^ 
ry  bonds  were  not  liable  for  the  delivery  of  the  property.    lb, 

EXECUTORS. 

See  Pebsokal  Liability,  2. 

B3CECUTED  CONTRACTS. 

See  COKTEDEBATS  MOVBT. 
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1.  Personal  »ermee.    Employe  dUeharged  fi^r  goodeaute,     Ccmgteneaium 

for  aervkea  already  rendered.  A  penon  employed  for  a  stipulated 
term,  and  for  speoific  wages,  and  is  discharged  hj  the  employer 
during  the  term,  for  good  cause,  the  employe  cannot  recover  the 
stipulated  wages  upon  the  express  contract,  hut  may  recover 
compensation  for  the  services  actually  rendered  during  the  term, 
and  prior  to  the  discharge,  to  the  extent  such  services  are  reasona- 
hly  worth  to  the  employer,  not  to  exceed  the  rate  of  compensation 
stipulated  hy  the  express  contract.  C.  V.  Maeeey  vs.  Taylor 
Wood  4"  Cb.,  447. 

2.  Same     The  value  of  the  servioes  rendered,  and  what  they  have 

been  reasonably  worth  to  the  employer,  is  a  question  of  fact  for 
the  jury  to  decide,  under  such  instructions  as  the  Court  may  give 
without  trenching  upon  the  prerogative  of  the  Jury.    lb, 

8.  Emdenee.  Acquittal  on  a  charge  of  embeMtlement  cannot  be  used  in 
a  civil  action.  The  acquittal  of  the  plaintiff  upon  an  indictment 
for  embezzlement,  is  not  entitled  to  any  effect  as  evidence  in  a 
civil  action,  as  an  answer  to  the  defense  of  embezzlement,  or  as 
tending  to  show,  that,  in  fact,  the  plaintiff  did  not  commit  the 
embezzlement.    lb, 

■ 

FEME  COVERT. 

See  HnsBAKD  and  Wifx. 

FORMA  PAUPERIS. 
See  CxBTiOBAU,  3. 

FOREIGN  JUDGMENT. 

See  JxTDOMSirT,  1 ;  Wills,  2. 

FINAL  JUDGMENT. 

See  JuDGMXHT,  2;  and  Apfxal. 

FOREMAN  OF  THE  GRAND  JURY. 
See  Orimikal  Law,  12. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Amount  of  bond.    The  bond  in  an  appeal  in  cases  of  forcible  entry 

and  detainer,  must  be  double  the  amount  of  one  year's  rent.  £ 
J,  Skipwiih  et  als.^  vs.  Wm.  Johnson^  464. 

2.  Same,     Original  bond  not  euffldent    May  be  inereaeed.    The  Court 

may,  upon  discovery  that  the  original  bond  ia  Ux  lees  than  doable 
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not  in  his  posseuion  and  oontroL''  Held,  that  opon  this  answer, 
the  garnishee  most  be  discharged. 

6.  Same,  A  garnUhmaU,  when  a  nuUity.  A  garnishment  hased  upon  a 
writ  of  attachment,  and  is  part  of  the  proceedings  in  the  attach- 
ment, must  stand  or  fall  with  it.  If  the  attachment  be  void,  no 
▼alid  Judgment  can  be  rendered  against  the  garnishee;  the  entire 
proceedings  as  to  him  would  be  a  nullity.  Wooeffolk  tb.  ITAt^- 
worihf  E£t^  661. 

HABEAS  CORPUS. 

See  GoKTKMPT,  6,  6. 

HIBEB  OF  SLAVES. 

SeeSuBKTiu,  %  Slatis  ahd  Slatekt,  6. 

HOSPITAIA 

See  OOHTBACT,  14,  16,  16. 

HUSBAND  AND  WIPE. 

1.  Trt9p9u,    It^uriei  to  feme  ooTcrts.     Action  by  penonal  repreMmta- 

Uvu.  Code,  see.  229.  Where  a  feme  eopert  receires  a  personal 
wrong  or  injuries,  she  maj  maintain  action  jointly  with  her  hus- 
band against  the  wrong-doer,  in  the  event  death  does  not  ensue 
f^om  the  wrong  or  injury.  But  should  death  ensue  from  such 
negligent  acts  or  wrongs,  the  right  of  action  will  not  be  extin- 
guished, but  will  pass  to  her  personal  representatites,  under  and 
by  virtue  of  sec.  229  of  the  Code.  Philip  Bream,  AdmW,  vs.  iZ. 
L,  Brown  et  als.,  168. 

2.  Oeue  in  JudgmenL    Mrs.  Bream,  plaintiff  intestate,  being  sick,  sent  a 

written  prescription,  prepared  by  a  physician,  for  certain  medi- 
cines, to  the  defendants,  who  were  druggists  and  prescriptionists. 
Evans,  a  clerk  of  the  other  defendants,  prepared  the  prescription 
so  negligently  and  carelessly,  that  he  mixed  other  medicines  that 
were  poisonous,  which  were  taken  by  the  intestate;  from  the  ef- 
fects of  which,  she  died.  Held,  that  the  personal  representative 
of  Mrs.  Bream  could  maintain  an  action  against  the  defendants, 
for  the  wrong  and  injuries  to  the  intestate.    lb, 

8.  Survivorehip  in  wife,  Cho$ee  in  action.  A  bill  single,  or  obligation, 
was  executed  to  a  husband  and  his  wife  jointly,  in  payment  of  land 
belonging  to  the  wife.  After  the  execution,  and  before  any  suit 
was  brought  upon  it,  the  husband  died.  Held,  that  the  right  of 
action  on  the  same  survived  to  the  wife,  and  she  could  sue  upon 
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and  recover  the  money  without  joining  the  personal  representa- 
tive of  her  deceased  husband.  Rebecca  McMiUan  vs.  Mown  ^ 
SherriU,  268. 

ILLEGAL  CONSIDEBATION. 

See  CONTRAOTi   1. 

INCOMPETENCY. 

See  JUDOBS  ASD  OHANCELtiOfiS,    1. 

INDOBSERS. 

Liabilily  of  indortert  qf  nsffoiiahle  paper.  Every  indorsement  of  a  bill 
or  note  is  a  separate  contract.  By  it  the  indorser  undertakes,  in 
default  of  payment  by  the  makers,  upon  due  protest  and  notice,  to 
reimburse  the  holder,  in  principal  and  damages,  at  the  place  and 
according  to  the  laws  where  they  entered  into  the  contract,  nnleas 
it  appears  by  agreement  on  the  face  of  the  note,  or  may  be  in- 
ferred from  the  nature  and  object  of  the  contract,  that  they  in- 
dorsed the  paper  in  view  of  the  laws  where  it  is  payable.  Trabue, 
Vant  ^  Co.  vs.  B,  H,  Short  j*  Oo.^  298. 

INFANTS. 

1.  When  their  iniereet  it  involvod,  mutt  b€  made  parOea  to  atUi.  An 
infant,  or  other  party  who  may  have  an  interest  in  land  con- 
veyed by  a  tenant  in  common  with  other  property  in  trust,  to  se- 
cure certain  preferred  parties,  where  no  decree  is  sought  against 
the  infant,  is  not  a  necessary  party  to  a  bill  filed  by  other  creditor! 
to  set  aside  the  conveyance  for  fraud,  or  to  reach  any  surplus  if 
the  transaction,  is  bona  fide.  EUiott,  ExW^  vs.  Sarah  Blair^  et 
als.,  186. 

.  1.  After  acquired  HtU  when  vendor  will  be  compelled  to  except.  Fraud.  If 
a  vendor  fraudulently  convey  land,  to  which  he  has  no  title,  the 
vendor  who  comes  into  a  Oourt  of  Chancery  to  rescind  the  con- 
tract, will  not  be  compelled  to  take  an  after  acquired  title.  But, 
if  there  is  no  fraud  or  deception  connected  with  the  sale,  the  pur- 
chaser will  be  required  to  take  a  title  acquired  after  the  sale.    Ih, 

8.  Sale  of  the  Lands  of  it\fanta.  When  they  will  not  be  %et  aeide,  A  Court 
of  Chancery  will  not,  where  the  lands  of  an  infant  has  been  sold, 
set  aside  the  sale  for  irregularities,  merely,  if  it  appears  that  the 
sale  is  advantageous  to  the  infiint.    lb, 

INSOLVENT  ESTATES. 

1.  Qmnty  Oourt  Easekmve  juriedietion  qfineoloeni  eetatetleee  than  $1000. 
The  Connty  Court  has  exclusive  juriadiction  in  the  administration 
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of  insolvent  estates,  where  the  amonnt  to  be  administered  does  not 
•  exceed  one  tlionsand  dollars.    Phillips^  Adw!r^  yb.  Hoffnum,  251. 

2.  Same.  Appealfrom.  When  to  the  Cireuit^  and  when  to  the  Supreme  CourL 
In  a  contest  arising  npon  the  administration  of  insoWent  estates 
in  the  County  Court,  where  the  yalae  of  the  estate  is  not  aboye 
$1000,  no  appeal  will  lie  from  its  decisions  in  such  a  case,  direct 
to  the  Supreme  Court;  but  it  must  be  taken  to  the  Circuit  Court. 
In  causes  where  the  County  Court  has  ooacurrent  jurisdiction  with 
the  Circuit  and  Chancery  Courts,  an  appeal  will  lie  from  the  de- 
cision of  the  court  direct  to  the  Supreme  Court.    lb. 

8.  UnregiiUred  agreemenU  will  not  prevail  against  creditor  9  lien.  An 
unregistered  agreement  will  not  prevail  against  creditors  of  the 
vendor  who  have  acquired  a  lien  upon  the  land,  with  or  without 
notice,  either  by  judgment  or  any  other  mode,  before  complainant 
had,  by  bill,  asserted  his  lien.  Kineey  et  aL,  vs.  MeDtarmon^ 
AdmW,  et  als.,  892. 

4.  Lien  fixed  in  the  Jife  of  ineolvent  deceased,  vnll  he  enforced  in  a  Court  of 
Equity.  A  lien  acquired  and  fixed  in  the  lifetime  of  a  deceased 
insolvent,  which  is  capable  of  being  enforced  in  a  Court  of  Equity, 
may  be  asserted  after  the  death  of  such  insolvent;  and  it  is  im- 
material how  such  a  lien  was  created,  so,  it  is  a  fixed,  subsisting 
and  Valid  charge  upon  the  estate ;  or  whether  it  might  have  been 
defeated  by  the  superior  diligence  of  other  creditors.    75, 

INDICTMENT. 

See  CsiMnrAL  Law,  10,  18,  18,  20,  42. 

INSURANCE. 

1.  hat  toill  avoid  a  Policy  after  loet.  Evidence.  If  the  assured 
is  guilty  of  willful  and  intentional  fraud,  or  of  corruptly  swear- 
ing to  a  statement  known  to  him  to  be  false,  in  regard  to  mata- 
rial  matter,  either  in  the  application  for  insurance,  or  in  the  pre- 
liminary proofs  required  by  the  conditions  of  the  policy  after  a 
loss,  he  will  forfeit  his  right  to  a  recovery  against  the  company. 
But  such  fraud  or  false  swearing,  must  be  proved  afiirmatively  by 
the  insurer.     Phcenix  Insurance    Company  vs.  D.  &  Munday,  547. 

2.  The  fraud  or  false  swearing.    The   fraud  or  false  swearing  which 

would  cause  a  forfeiture,  must  be  actual  or  intentional.  An  over- 
estimate of  the  amount  of  loss  sustained,  made  honestly  and  in 
good  faith,  is  neither  fraud  nor  false  swearing,  within  the 
meaning  of  the  policy.    Ih. 

8.  Evidence.  Action  of  debt  and  plea  of  nil  debit.  Proof  of  an  at- 
tempted fraud  or  false  swearing  to  his  loss  by  the  assured,  may 
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be  given  in  eyidencei  in  aa  action  of  debt  under  a  plea  of  nil 
debit,    lb, 

INSURRBCTIONABY  STATES. 
See  Bank  ot  TjEKNSsaxE,  4. 

JOINT  DEMANDS. 
See  Set-off,  8. 

JUDGES  AND  CHANCELLORS. 

1.  TncompeUmcy   of  Judge j     Chancellor  or    Jutiiee  qf  the  Peace  to  try 

Causes.  A  Judge,  Chancellor,  or  Justice  of  the  Peace,  is  incom- 
petent to  try  any  cause  or  proceeding  in  which  he  is  interested,  or 
has  been  of  counsel,  or  is  related  to  either  of  the  porties  by 
affinity  or  consanguinity,  except  by  consent  of  the  parties  inter- 
ested of  record,  or  put  in  writing,  if  the  Court  is  not  a  Court  of 
record.    A  judgment  rendered  by  him  would  be  a  nullity.    JoJm 

W,  Reams  vs.  D,  T.  Keama  et  als.,  217. 

2.  Special  term.      How  appointed.    By  entry  of  record  at  regular  term, 

or  by  thirty  day's  notice  in  Newspaper,  or  to  Clerk.  A  Judge  or 
Chancellor  may  appoint  a  Special  Term  of  his  Court  at  a  Regular 
Term,  by  entry  of  record  designating  the  time ;  or  in  vacation, 
by  the  Judge  or  Chancellor  making  publication  in  some  newspa- 
per in  the  Circuit  or  District,  and  giving  notice  in  writing  to  the 
Clerk  of  such  Court,  at  least  thirty  days  before  the  commence- 
ment of  the  Special  Term,    76. 

8.  Same.  Same.  The  absence  qf  a  newspaper  in  the  Circuit  or  District, 
toili  not  excuse  the  publication.  The  fact  that  no  newspaper  is  pub- 
lished in  the  Circuit  or  District,  is  no  answer  to  the  positive  re- 
quirements of  the  statute.  One  or  the  other  plan  must  be  pur- 
sued to  give  the  Judge  or  Chancellor  holding  the  Special  Term, 
jurisdiotion  to  hear  and  determine  causes.    lb. 

JUDGMENTS. 

1.  Of  Foreign  Courts,  when  conclusive.    The  judgment  ordered  in  this 

cause,  of  the  Register  of  Wills,  for  the  City  and  County  of  Phil 
adelphia,  being  a  tribunal  of  competent  jurisdiction,  and  in  the 
nature  of  a  proceeding  in  rem,  is  necessarily  conclusive  and  bind- 
ing upon  all  persons  interested  in  the  Will,  or  the  property  to  be 
administered,  until  the  same  is  reversed,  annulled,  or  set  aside,  in 
the  judicial  tribunals  of  the  domicil  of  the  testatrix.  Thomas  C. 
Williams  vs.  Narcisaa  Saunders  et  als.,  60. 

2.  By  Default.    Final  Judyment     When  it  must  be  rendered  with  the  aid 

of  a  jury.    After  judgment  by  default,  judgment  final  may  be 
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rendered  without  the  mterrention  of  a  jury,  if  the  amount  of  the 
intereat  can  be  ascertained  bj  simple  calculation  ttom.  the  papers. 
If  the  amount  cannot  be  thus  ascertained,  the  damages  must  be 
assessed  by  a  jury.      Williams  ts.  Imnanj  OauU  j*  Cb.,  267. 

8.  By  contenU  Cannot  he  get  aeide  except  /or  frauds  and  hy  oriffinal  bilk 
When  a  judgment,  or  decree,  is  made  by  consent  of  counsel,  there 
lies  not  an  appeal  or  rehearing,  though  the  party  did  not  really 
give  his  consent,  but  his  remedy  is  against  his  counsel.  But  if 
such  decree  was  obtained  by  fraud  or  covin,  the  party  may  be  re- 
lieved against  it,  not  by  a  petition,  re-hearing,  or  appeal,  but  by 
an  original  bill,  in  the  nature  of  a  bill  of  review.  H.  and  If,  Jomea 
vs.  B,  YT.  WiUiameonf  Jr^  AdmW.y  et  als.,  871, 

4.  When  by  content  of  an  unauthorixed  Attorney^  may  be  set  aside  by  <Am9- 
iny  meriie  and  no  want  of  diUyenee.  A  judgment  or  decree  gained 
by  consent  of  an  unauthorized  attorney,  may  be  set  aside.  But 
it  is  required  of  the  party  assailing  a  judgment  or  decree,  on  this 
ground,  to  show  clear  merits,  free  from  fault  and  negligence,  and 
to  establish  his  right  by  cogent  and  strong  proof.    Jb. 

6.  Jiiyhi  denied  tphen  laches  it  shown.  A  party  cannot  sleep  upon  his 
rights,  or  intrust  his  business  to  Attorneys,  and  without  the  least 
show  of  diligence,  come  in  years  after  the  time  at  which  he  could 
have  availed  himself  of  the  advantage  the  law  gave  him,  and  on 
that,  set  aside  a  judgment  or  decree  of  a  Court  of  competent  ju- 
risdiction,   lb. 

6.  Assent  qf  the  parties^  Attorney  to  a  decree  is  binding^  unless  it  it  obtained 

by  fraud.  An  Attorney  under  a  general  warrant  before  judgment, 
may  assent  to  a  decree  in  Chancery,  which  will  be  binding  on  his 
client,  unless  that  assent  was  gained  by  fraud  and  imposition ;  and 
in  such  a  case,  a  Court  of  Equity  will  set  it  aside.    lb. 

7.  Action  of  debt  On  JusHa^s  judgment.  Prqfert  not  required.    An  action 

of  debt  will  lie  upon  a  domestic  judgment  rendered  by  a  Juitioe 
of  the  Peace,  against  the  principal  or  stayor ;  and  profert  of  the 
original  papers,  or  an  exemplification,  is  not  required.  Qardner 
Adm*r.f  vs.  Henry  et  als.,  468. 

8.  Valid  as  to  party  and  void  as  to  other  d^endanis.    When  the  course  of 

aetion  is  a  liability  of  the  defendants,  joint  and  several,  an 
action  will  lie  against  any  or  all  of  them,  and  judgment  is  en- 
tered against  all  of  the  defendants,  though  some  of  them  are  not 
properly  in  by  process  or  otherwise.  In  such  case,  the  judgment 
is  valid  as  to  those  defendants  properly  before  the  Court,  and  er- 
roneous or  void,  as  to  the  defendants  not  served  with  process,  or 
otherwise  making  their  appearance.  John  A,  Ouly  vs.  JHckinsam 
J-  Feganj  486. 
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9.  Cktse  in  judgment.  Ouly  brought  replevin  agftinet  PickiDSon  &  Fe- 
gan,  for  a  lot  of  furniture,  which  was  seized  by  the  Sheriff  and 
delivered  to  Ouly,  and  executed  the  writ  on  Fegan.  The  plaintiff 
declared  against  both  defendants,  and  obtained  judgment  against 
both.  Held,  that,  in  oases  of  this  character,  the  judgment  will 
not  be  held  good  as  to  the  one  on  which  process  was  served,  and 
bad  as  to  the  other,  but  will  reverse  the  entire  judgment.    lb, 

JUSTICES  OP  THE  PEACE. 

1.  Jurisdiction  of.    Section  4123,  sec.  2,  confers  jurisdiction  on  Justices 

of  the  Peace,  over  all  unsettled  accounts,  obligations,  contracts,  or 
other  evidences  of  debt,  where  the  amount  does  not  exceed  two 
hundred  and  fifty  dollars.    Ay^ea  vs.  Moulton  j*  Reid,  154. 

2.  Charge  of  the  Court    The  Court  below,  in  delivering  his  charge  to  the 

jury,  stated  to  them,  that,  "from  the  facts  as  proven  in  this  case,  the 
plaintiffs  are  entitled  to  recover  of  the  defendanU,  the  sum  sued  for;'' 
thus  assuming  to  answer  the  questions  of  law  and  of  fact,  which  was 
an  invasion  of  the  province  of  the  jury,  and  a  violation  of  sec.  9, 
article  6,  of  the  Constitution  of  the  State.     lb. 

3.  Juriadieiion  qf    Circuit   Court    no  greater  juriediclwn    than  Jueticea 

in  ecuee  of  Appeal.  In  cases  of  appeals  from  a  Justice  of  the 
Peace  to  the  Circuit  Court,  the  jurisdiction  of  the  Circuit  Court 
is  limited  to  the  jurisdiction  of  the  Justice.  If  the  Justice  of 
the  Peace  had  no  jurisdiction  to  have  rendered  a  judgment 
for  more  than  $250,  the  Circuit  Court  had  not,  although  the 
cause  was  heard  de  novo  on  the  plea  of  set-off,  upon  which  the 
verdict  was  rendered,  was  entered  in  the  Circuit  Court.  It  is  still 
the  same  case;  and  the  Circuit  Court  acquired  no  enlarged  juris- 
diction over  the  matter  of  set-off,  through  the  plea  or  notice,  than 
the  Justice  would  have  had  had  the  set-off  been  pleaded  before 
him.     P.  A.  Crow  vs.  J.  C.  Cunning  ham,  256. 

:   4.  When  the  defendants  eeirojf  exceeds  the  juriedieOon  of  JutUeey  defend" 
f  ant  cnHtled  to  cost.    If  the  defendant's  set-off,  after  satisfying  the 

plaintiff's  debt,  exceed  the  Magistrate's  jurisdiction,  he  may  enter 
on  the  Justice's  docket  a  satisfaction  to  the  amount  of  plaintiff's 
demand  as  ascertained  by  the  Justice,  and  tender  a  receipt  to  the 
plaintiff  for  the  amount.  Then  judgment  may  be  rendered  in 
favor  of  the  defendant  for  cost,  but  not  for  the  excess,  if  it  is  be- 
yond his  jurisdiction.    lb. 

5.  Juetiee  cannot  enter  remittator.  A  Justice  of  the  Peace  has  no  power 
to  enter  the  remittaior  so  as  to  give  him  jurisdiction  of  the  case; 
and  the  Appellate  Court  has  no  power  to  exceed  the  jqrisdiction 
of  Justices  of  the  Peace  in  causes  brought  up  by  appeal.    Jb. 
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6.  ProeeedingM  before.    Indieimeni  in  favor  of.    ETery  intendment  by 

the  Code,  is  to  be  made  in  favor  of  proceedings  before  Jostioea  of 
the  Peace.    J7.  C  Andenon  ys.  JV.  M.  Kimbrouifk^  260. 

7.  Same.    Judgment  cannot  he  laterally  aUaehed.    The  stay  of  an  execu- 

tion is  a  confession  of  a  jadg^ment,  and  the  judgment  and  exeea- 
tion  being  valid  on  their  face,  as  well  as  the  stay  thereof,  cannot 
be  attached  in  a  collateral  proceeding.  If  the  defendant  desires 
to  avoid  them,  he  must  do  so  by  a  direct  proceeding.    R. 

8.  JueHcet*  juriedietion,     (Xreuit  Court  juHedicHon  not  abridged  thereby 

Replevin.  The  increase  of  the  jurisdiction  of  Justices  of  tba 
Peace  in  actions  of  this  kind,  to  the  extent  of  two  hundred  anl 
fifty  dollars,  by  the  Act  of  May  26,  1866,  ch.  61,  does  not  operate 
to  abridge  the  jurisdiction  had  before  by  the  ( Urcuit  Court,  in  ths 
class  of  actions.  Taylor^  Cole  j*  McLeod  vs.  Pope^  and  Taylor^  Cae 
i  McLeod  vs.  Strong^  418. 

JUBY. 

See  Criminal  Law,  27,  28. 

LBASB. 

See  COVKNANT,  1,  2. 

LEGACIES. 

1  •  Interctt payable  on  ihem.  Spedfie  and  general  legacies .  In  terest  is  pa;- 
able  as  a  general  rule,  from  the  time  the  principal  becomes  actual y 
due.  On  specific  legacies,  interest  is  computed  from  the  death  *f 
the  testator,  and  it  is  not  material  whether  the  enjoyment  of  tb 
principal  is  postponed  by  the  testator  to  a  future  period.  TJpoi 
general  legacies,  interest  is  computed  from  the  time  the  principa 
is  due  and  payable,  if  such  time  can  be  inferred  ftx)m  the  Will 
If  no  time  of  payment  is  fixed,  the  law  has  prescribed  the  genera 
rule,  that  it  shall  be  computed  from  the  end  of  one  year  from  the 
death  of  the  testator.  J  O.  Darden,  Ex'r^  vs.  Qriffin  Orgain  and 
TTtftfetals.,  211. 

2.  Caee  in  judgment.  Henry  Hatcher,  by  his  Will,  directed  that  a  tract 
of  land  should  be  sold  for  one  third  in  cash,  and  the  balance  on 
a  credit  of  one  and  two  years;  out  of  the  money  arising  fh>m  the 
sale  of  the  land,  his  sister,  Mrs.  Sallie  Orgain,  should  have  $8000. 
The  land  was  sold  as  directed.  Held,  that  Mrs.  Orgain  waa  en- 
titled to  interest  on  her  ratable  share  of  the  cash  payment  from 
the  date  of  the  sale,  and  interest  on  the  balance  of  her  legacy, 
from  the  time  the  notes  for  the  land  fell  due,  and  carried  inter- 
est.   Ih, 
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LEVY  OF  EXECUTION. 
See  Execution,  l,  2,  8. 

LIEN. 

1.  Unregistered  agreemenU  will  not  prevail  ctgainst  creditor's  Uen.     An  un- 

registered agreement  would  not  prevail  against  creditors  of  the 
vendor  who  have  acquired  a  lien  upon  the  land,  with  or  without 
notice,  either  hy  judgment  or  any  other  mode,  before  complainant 
had,  by  bill,  asserted  his  lien.  Kinsey  et  als.,  vs.  MeDearmon^ 
Adm'r,et  als.,  892. 

2.  Fixed  in  ike  life  of  insolvent  deeeasedy  will  be  enforced  in  a   Court  of 

Eqi4ity,  A  lien  acquired  and  fixed  in  the  lifetime  of  a  deceased 
insolvent,  which  is  capable  of  being  enforced  in  a  Court  of  Equity, 
may  be  asserted  after  the  death  of  such  insolvent;  and  it  is  imma- 
terial how  such  lien  was  created,  so,  it  is  a  fixed,  subsisting  and 
valid  charge  upon  the  estate;  or  whether  it  might  have  been  de- 
feated by  the  superior  diligence  of  other  creditors.    lb. 

8.  Railroads,  Lien  of  the  Siate  on  the  property  of.  To  tohai  it  extends. 
The  lien  of  the  State  on  the  properties  of  Railroads,  under  sees. 
1097,  1099  of  the  Code,  embraces  not  only  the  properties  of  the 
description  designated  in  the  section,  which  were  in  existence  at 
the  time  of  the  completion  of  the  road,  but  also  the  property  of 
the  kind  designated,  which  have  since  come  into  existence,  and 
been  acquired  by  the  company,  and  also  such  as  may  hereafter 
come  into  existence,  and  be  acquired  by  the  company.    lb. 

4.  Same.  Money  earned  by  the  Oampany^  after  completion^  not  subject  to 
lien.  Money  earned  by  railroad  companies,  in  working  the  road 
after  its  completion,  are  not  comprehended  within  the  lien  re- 
tained by  the  State. 

MANDAMUS. 

1.  In  general,  a  writ  of  ffumdamus,  in  this  country,  issues  under  consti- 

tutional or  statutory  regulations ;  and  it  has  lost  but  few,  if  any 
of  its  ancient  remedial  incidents,  and  is  still  governed  by  common 
law  rules,  and  in  generally  resorted  to,  to  prevent  a  failure  of  jus- 
tice; and  will  ho,  in  all  cases,  where  the  law  has  established  no 
adequate  specific  remedy,  and  where,  in  justice  and  good  govern- 
ment, there  ought  to  be  one.  Thomas  C.  Williams  vs.  Narcissa 
Saunders  et  als.,  60 

2.  Distinction  between  Ministerial  and  Judicial  offieere.     In  i^isuing  the 

writ,  the  law  makes  a  distinction  between  ministerial  and  judicial 
duties.  As  to  the  former,  the  particular  duty  imposed  may  be 
compelled,  while  in  the  latter,  a  judicial  officer,  when  he  fails  or 
refuses  to  act,  can  be  compelled  to  proceed,  and  render  some  judg- 
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ment  in  the  case  before  him.  Bui  the  Comt  will  not  direct  him 
bow  to  proceed,  or  what  Judgment  to  render ;  that  is  left  to  his 
own  high  sense  of  duty  as  a  judicial  officer.  He  will  be  com- 
pelled to  act — ^to  discharge  his  duty— otherwise,  there  would  be  a 
failure  of  jostace.    lb. 

8.  Que  m  judgment.  On  the  29th  of  June,  1867,  Thomas  G.  Williams, 
presented,  in  open  Court,  in  the  County  Court  of  PaTidsou  County.^ 
a  certiffed  copy  of  the  last  Will  and  Teetamenl  of  Cynthia  P. 
Williams,  deceased,  which  had  been  duly  admitted  to  probate,  by 
the  Register  of  Wills  in  the  City  and  County  of  Philadelphia, 
State  of  Pennsylrania.  The  County  Judge,  W.  A.  Glenn,  re- 
fused to  admit  said  certified  will  to  record,  and  also,  to  grant 
letters  testamentary  to  said  Williams,  as  Executor  of  said  Will ; 
which  order  was  not  entered  on  the  minutes  of  the  County  Court. 
Held,  that,  there  being  no  judgment  or  decree,  in  the  case  entered 
of  record,  from  which  the  parties  could  appeal  to  the  Circuit 
Court ;  and  the  entering  up  of  a  proper  judgment,  must  be  re- 
garded, as  in  its  nature,  a  minieterial  act,  in  the  absence  of  any 
other  adequate  specific  remedy,  a  mandamut  would  be  the  proper 
method  of  redrees.    lb, 

MANSLAUGHTER. 

See  Crimival  Ljlw,  14. 

MARRIAGE. 

See  Criminal  Law,  89. 

MASTER'S  SALE  OF  SLAVES. 

Purehaaert,     Report  of  aaU  not  confirmed  hrfore  emancipation,    JFHir- 
chaeer  bound  for  the  value  of  the  eUwe.    A  purchaser  of  personal 
/         property,  (slaTes,)  at  J;he  sale  of  the  Clerk  and   Master,  who  eze^ 
/  cutes  his  notes  for  the  property  bid  off,  and  takes  possession  of 

the  slaves,  and  holds  posssession  oi  them  until  they  irere  emanci* 
pated,  must  bear  the  loss,  and  is  liable  for  the  amount  bid  for  the 
slaves,  although  the  report  of  the  sale  made  by  the  Clerk  and 
Master  was  not  confirmed  until  after  the  emancipation  of  the 
slaves.    J.  J,  Polky  AMr.,  vs.  7%e  Jffeirt  of  A,  Pledge  et  als.,  884. 

MI   ITARY  COMMANDER. 

See  Trbspabs,  2,  8. 

MILITARY  OCCUPATION. 

See  Sh  kriff,  4. 

MINISTERIAL  AND  JUDICIAL  OFFICERS. 
See  Mandamus,  2. 
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1.  Power  to  t€up  prwiUges,     Taze9  intut  be  equal.    Partial  legUlation,    The 

authority  conferred  upon  the  tnunicipal  authorities  of  Nashville, 
to  tax  privileges,  does  not  enable  them  to  create  a  privilege  for 
the  purpose  of  taxing  it;  or  to  discriminate  between  persons  ex- 
ercising the  same  privilege,  by  imposing  a  tax  upon  one  class  at  a 
higher  rate  in  a  different  mode,  or  upon  any  other  principles  than 
are  applied  to  the  exercise  of  the  same  privilege  by  others.  Their 
power  to  tax  privileges  goes  no  further  than  the  delegation  in 
their  charter;  and  any  attempt  to  impose  other  or  heavier  burdens 
upon  a  portion  of  those  exercising  the  same  privilege  than  are  im- 
posed upon  others,  would  be  void,  as  being  beyond  their  granted 
power,  and  as  an  exercise  of  partial  legislation.  Mayor  aud  Cfiiy 
Council  of  NathviUe  vs.  Tkomae  Alihrop,  654. 

2.  S€tme.     Taxes  impoted  on  nonresidents  cannot  exceed  thoH  imposed  on 

resident  Merchants  and  Manufacturers,  The  municipal  authorities 
of  the  City  of  Nashville  hav^  no  power  under  their  charter  to  dis- 
criminate in  taxing  privileges  between  merchants  and  manufao« 
turers  and  other  dealers  residing  within  the  limits  of  the  city  and 
members  of  the  same  class  residing  in  the  city.  Such  discrimina- 
tion or  speci}<l  taxation  of  one  class  of  persons  would  be  beyond 
the  authority  of  either  the  State  or  municipal  legislation.    Ih, 

3.  Same,    Mode  of  taxation  on  prvoileges.    Under  our  constitutional  and 

legislative  provisions,  the  municipal  authorities  of  Nashville  may. 
impose  a  reasonable  tax  upon  mercantile  privileges  within  the 
corporate  limits,  and  such  tax  need  not  be  imposed  in  the  precise 
mode  adopted  by  the  Legislaiure,  in  regard  to  State  taxation.    P>, 

See  Banks,  8,  4,  6,  6. 

NATIONAL  BANKS. 
See  Taxes,  7. 

NEWLY  DISCOVERED  TESTIMONY. 
See  Cebtiobabi,  2. 

NON-RESIDENCE, 

See  Partnbbshif,  1. 

NOTICE. 

See  Bills  of  Exchabqs. 

NOTARY  PUBLIC. 

1,  Certificate  of  notice  prima  facie  eMenee  of  the  fact     In  aotions 
against  the  drawer  or  indorser  of  a  bill  of  exohange,  or  any  ne- 
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gotiftble  paper  protested  for  non-aoceptance  or  non-payment,  tbo 
Notary's  certiHcaUy  either  in  or  on  the  protest,  that  be  gaye  notice 
of  the  dishonor  of  the  paper  to  the  drawer  or  indorser,  shall  be 
prima  fade  evidence  of  the  fact  of  such  notice.  Caruthen  j* 
Wright  vs.  John  Harheri,  862. 

2.  Pretumptum  may  he  rebutted.  Burthen  <^  proof  on  d^endani.  A  No- 
tary Public  is  a  public  officer,  and  vben  he  certifies  that  he  has 
done  a  public  act,  it  must  be  presumed  that  he  has  done  it  cor- 
rectly, (unless  some  statute  or  rule  requires  a  particular  mode,)  un- 
til the  contrary  appears.  This  presumption  may  be  rebutted,  but 
the  burthen  of  proof  is  upon  the  defendant.    lb. 

8.  Casein  judgment  The  Notary,  in  his  certificate,  states  that  he  bad 
delivered  a  written  notice  of  the  protest  ^'to  each  John  P.  G&- 
ruthers  and  Marcus  J.  Wright,  and  left  the  same  at  their  respec- 
tive offices."  Held,  that  this  statement  of  the  Notary  may  be  re- 
butted by  the  defendant,  by  showing  that,  at  the  time  the  notice 
is  said  to  have  been  left  at  his  office,  plaintiff  in  error  had  no  of- 
fice in  the  City  of  Memphis.    lb. 

NON-SUIT. 

Effect  of  no  bar  to  another  action.  At  common  law,  a  Judge 
might  of  his  own  volition,  direct  a  non-suit.  In  this  State  no 
such  right  exists.  The  plaintiff  has  the  right  to  have  his  evi- 
dence passed  upon  by  the  jury.  A  non-suit  is  not  a  bar  to  another 
action,  yet  for  some  purposes,  it  is  a  complete  disposition  of  his 
cause.    LitV^ohn  et  als.  vs.  J.   W.  Fowler ,  284. 

OATH. 

See  Cebtiobabi,  Superskdeab  and  Attaghmskt. 

ONCE  IN  JEOPARDY. 

See  Criminal  Law,  27,  28. 

PARDON. 

Sec  Criminal  Law,  12. 

PARTNERSHIP. 

Non-retidenee  of  one  partner  no  ground  for  an  attachment.  When  one 
partner  is  a  resident  of  this  State,  the  non-residence  of  his  co- 
partner, is  not  ground  on  which  an  original  attachment  bill  in 
Chancery  will  lie  against  the  firm  and  the  firm  effects.  WaUaoe 
^  Ringal  vs.  M.  W.  Oalloway  j*  Son^  and  Chapel^  Bruce  f  Melniire 
vs.  Same,    610 

PAYMENT. 

See  CoNrxDXRATx  Monbt. 
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PERSONAL  LIABILITY. 

1.  When  the  Oathier  is  not  pertonalfy  UabU  for  drafU  drawn  tu  Oathier, 

A  Cashier  of  a  Bank,  as  its  executive  ofEicer,  through  whom  all 
the  money  operations  of  the  bank  are  transacted,  may,  viriute 
officii^  bind  the  funds  of  the  bank  in  matters  of  contract  spring- 
ing out  of  his  legitimate  and  ordinary  duties  as  Cashier;  and  re^ 
strictions  in  the  charter,  requiring  the  signature  of  the  President 
and  Cashier,  do  not  extend  to  and  comprehend  such  contracts  as 
the  drawing  and  indorsing  of  bills  of  exchange,  drafts  and  checks, 
which  are  implied  by  law,  as  a  part  of  the  ordinary  duties  of  the 
Cashier  ;  and  for  such  acts,  the  Cashier  cannot  be  held  individual- 
ly liable  for  the  payment  of  the  checks  or  drafts.  The  Northern 
Bank  qf  Kentucky  vs.  R.   Y,  Johneon^  88. 

2.  Executors  personally  responsible  for  mis-appropriation  qf  assets.    Under 

a  decree  settling  the  right  of  a  widow  to  certain  slaves  devised  to 
her  by  the  Will  of  her  husband,  and  moneys  arising  from  the 
hire  of  the  slaves  in  the  hands  of  the  exectors  of  the  Will,  which 
moneys  were  not  paid  to  the  widow,  but  appropriated  to  other 
purposes  by  the  executors,  the  widow  is  entitled  to  recover  per- 
sonally from  the  executors,  the  amount  of  the  decree,  and  interest 
thereon  from  the  date  of  the  decree,  until  paid.  Nancy  Connell 
vs.  Furgason  ^  Fawlks^  EkWs,  401. 

POSSESSION. 

1.  Sale  of  property.    Possession  qf  bargainor  qfier  the  sale  notfravdu- 

lent,  only  prima  facie.  Onus  of  proof.  In  the  sale  and  purchase 
of  property  for  a  fair  and  adequate  consideration,  if  the  object  of 
the  purchaser  is  to  let  the  property  remain  in  the  hands  of 
bargainor,  this  would  not  constitute  the  sale  fraudulent.  The 
rule  is,  that,  if  the  possession  remain  with  the  seller,  after  an 
absolute  sale,  it  is  prima  facie,  fraudulent,  and  the  onus  of  the 
proof  is  upon  the  purchaser  to  show  that  the  transaction  was  fair 
And  boTUt  fide.    Jane  E.  Orubbs  vs.  O.  C.  G^eer,  160. 

2.  Same.    Same.    The  fact  that  the  purchaser  had  no  use  for  the  prop- 

erty purchased,  is  not,  in  itself^  an  evidence  of  f^aud.  Under 
some  circumstances,  it  may  engender  a  suspicion,  but  will  not  be 
prenounced  to  be  fraudulent.    lb, 

PRACTICE  AND    PLEADING. 

1.  Prqfert.    Demurrer.    At  common  law,  and  by  the  Code,  sec.  2898, 

a  demurrer  lies  for  want  of  profert.  WilUmghby  Williams  vs.  Wm. 
P.  Bryan,  104. 

2.  Same.     Oyer,  prayor  for,  when  entered  qf  record.     Prqfert   being 

made  in  proper  form,  an  omission  to  file  the  note  declared  on, 
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cannot  be  taking  advantage  of  bj  demnrrer.  Ojer  is  tben,  and 
only  then,  demandable ;  and  the  defendant,  if  it  be  denied  when 
it  ought  to  be  granted,  maj  ask  to  hare  his  prayor  of  oyer  entered 
of  record,  which  entry  would  have  stood  as  in  the  nature  of  a  plea^ 
and  demand  the  Judgment  of  the  Court  upon  it.    76. 

%,AbatemmL  Retpondeat  ouster.  Judgment  6y  default.  If  the  de- 
fendant plead  in  abatement  to  the  summons,  or  other  process,  by 
which  he  is  sought  to  be  brought  into  a  Coart  of  law,  and  the 
plea  is  itmok  out,  or  is  successfully  demurred  to,  the  judgment  of 
the  Court  is  reepandeal  eutier;  bat,  if  the  plaintiff  take  issue,  the 
plea  and  the  issue  is  submitted  to  a  jury,  and  the  verdict  is  for 
the  plaintiff,  the  same  jury  should  assess  the  damages,  as  upon 
judgment  by  defkult.    StraUe  vs.   Weil,  120. 

4.  Same.  It  is  the  proper  practice,  in  case  a  plea  in  abatement  is  filed 
to  the  summons  or  other  process,  by  which  a  defendant  is  sought 
to  be  brought  into  court,  and  issue  taken  upon  the  plea,  to  submit 
with  this  issue,  to  the  same  jury,  the  question  of  damages.  lb. 

6.  Same.     Whatu  a  st^ffleieHt  appearance.    A  plea  of  abatement  to  an  at- 

tachment, or  other  process  of  summons,  is  a  sufficient  appearance 
to  warrant  a  judgment  by  default  on  the  merits.   lb. 

^.  Declaration  on  a  Cotutabl^i  bond.  In  an  action  against  a  Constable 
and  his  securities  upon  his  official  bond,  it  is  sufficient  to  allege  gen- 
erally, that,  ftrom  time  to  time,  he  received  divers  sums  of  money, 
amounting  to  a  certain  sum — not  stating  on  what  particular  days, 
or  ftovck  any  named  person — and  hath  not  accounted  for  or  paid 
over  the  same.  Thomas  Smithy  Ea^r,  vs.  IT,  ff.  IFttttnson,  et  als^ 
167. 

7.  Tretpassy  vi  et  armis.    Actions  for^  do  not  abate  by  death  of  plaintiff. 

Porter  instituted  an  action  of  trespass  vi  et  armie  against  Cham- 
bers, who  had  shot  and  mortaUy  wounded  him;  and  in  a  few  days 
thereafter  Porter  died.  Held,  that  the  suit  did  not  abate  by  his 
death,  but  might  proceed  to  final  judgment,  in  his  name,  without 
a  revivor.    Robert  P.  Chambers  vs.  Isaac  R.  Porter,  273. 

8.  Auxiliary  attachment.    Statement  necessary  in  the  writ  and  affidavit. 

Void  without  them.  An  auxiliary  writ  of  attachment  is  void  un- 
less it  is  stated  in  the  affidavit  and  alleged  in  the  attachment,  that 
a  suit  has  been  commenced  by  the  plaintiff  against  the  defendant; 
the  nature  thereof,  the  tribunal  in  which  it  is  depending,  the 
amount  of  damages  laid  in  the  action,  and  that  the  cause  of  action 
Btoted  is  just.     W.  W.  Woodfolk  vs.  James  Whitworih,  Ex'r,  561. 

9.  Attachment  suit.    Appearance  of  dtfendant  m.     When  the 
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are  irregvUar  and  tmid.  The  appeamnoe  by  the  defendant  in  an  at- 
tachment suit,  and  pleading  to  the  merits  of  the  principal  action 
when  the  proceedings  are  irregular  and  Toidable,  would  be  a 
waiver  of  his  rights  to  question  the  yalidity  of  the  affidavit  or 
writ.  But  a  void  proceeding  is  an  absolute  and  complete  nullity, 
and  cannot  be  waiTed  by  the  subsequent  acts  of  either  party.    lb. 

PBOMISSOKY  NOTES, 

See  BiLLB  o»  Bzchavgb,  1, 0^  8« 

PBOTEST, 

See  KoTABT  Public. 

PUBLIC  WORSHIP. 

See  Crimikal  Law,  18. 

RAILROADS. 

1.  Lien  of  the  State  on  the  property  of.    To  what  it  extends.    The  lien 

of  the  State  on  the  properties  of  railroads,  under  sees.  1097,  1098, 
of  the  Code,  embraces  not  only  the  properties  of  the  description 
designated  in  the  section,  which  were  in  existence  at  the  time  of 
the  completion  of  the  road,  but  also  the  property  of  the  kind  de- 
signated, which  have  since  come  into  existence,  and  been  ac- 
quired by  the  company,  and  also  such  as  may  hereafter  come  into 
existence,  and  be  acquired  ^by  the  company.  «/.  M,  MeOraw  vs. 
Memphu  j*  Ohio  Railroad  Ch.,  484. 

• 

2.  Money  earned  by  the  Company^   after  eompletion^  not  subject  to  lien. 

Money  earned  by  railroad  companies,  in  working  the  road  after  its 
completion,  are  not  comprehended  within  the  lien  retained  by  the 
State.    lb. 

3.  Legislative   enactment      Tranter  of  the  property  by,  with  the  assent 

of  the  parties  or  companies,  A  transfer  of  properties  may  be  well 
worked  by  Legislative  enactment,  accepted,  sanctioned  and  given 
effect  to,  by  the  parties,  between  whom  the  the  transfer  is  made. 
The  fact  of  a  consolidation  made  by  railroad  companies,  pursuant 
to  and  by  virtue  of  the  Act  of  the  Legislature,  of  itself  implies, 
as  between  the  companies,  the  assent  to  transfer  an  acceptance  of 
the  rights  and  liabilities  as  declared  by  the  Act.  Martha  O.  Miller 
and  the  Mississippi,  R,  R  Co,  vs.  John  L,  ILaneaster  et  als.,  614. 

4.  Same.    Same.    After  consolidation  of  Railroad  companies,  the  new  ac- 

quires the  rights  qf  the  old,  and  are  subject  to  the  habOiiiss  of  the  old 
companies.    Where  a  consolidation  and  merger  of  corporations 
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are  made,  and  such  transfer  of  rights  and  properties,  and  assump- 
tion of  liabilities  between  the  old  and  new  companies  are  efTeeted, 
the  new  company  stands  in  the  stead  of  the  old  companies,  and 
may  enforce  the  rights  of  the  old  company,  and  be  sabject  to  its 
liabilities.    Jb. 

5.  Case  in  judgment  Lancaster  and  others,  executed  their  written  ob- 
ligation to  the  Mississippi  Central  and  Tennessee  Railroad  Com- 
pany, to  pay  all  damages  that  might  arise  from  the  location  of  the 
depot  of  the  company  in  the  west  end  of  the  town  of  Jackson. 
A  judgment  was  recorered  against  the  company  for  $1,081,  on 
account  of  the  value  of  the  land  appropriated  for  its  depot,  seTeral 
writs  of  fieri  JaexoB  were  returned  nvJUa  honn.  In  September, 
1867,  the  Judgment  was  transferred  to  Mrs.  Miller,  who  with  the 
railroad  company,  filed  this  bill  against  Lancaster  and  others. 
Held,  that  the  relation  between  the  company  and  the  obligors  in 
the  bond,  has  sufficient  similarity  to  that  of  principal  and  surety 
to  authorize  the  application  to  these  parties,  the  doctrines  of  sub- 
rogation, applicable  to  principal  and  surety,  and  creditor  and 
debtor ;  and  Mrs.  Miller  being  assignee  of  the  judgment,  can  in 
a  Court  of  Equity,  reach  and  subject  to  the  satisfaction  of  the 
judgment,  the  demand  that  the  company  has  against  the  obligors 
in  the  bond.    Jb, 

RBCI8I0N.  • 

See  CoVBKAHTs  OF  Ssiziir,  1. 

RBCOVERING  STOLEN  GOODS. 
See  Cbimhtal  Law,  17. 

REGISTRATION. 
See  LiSK,  1. 

RES  JUDICATA. 

Jui/gmeni  in  another  State,  Who  are  bound  therebjf,  W?ien  notfnaL 
A  judgment  of  a  Court  of  competent  jurisdiction  in  one  of  the 
States  of  the  Union,  is  binding  upon  the  parties  to  the  suit  and 
their  privies  here,  and  cannot  be  re- adjudicated.  But  if  there  ia 
no  final  judgment  fixing  the  rights  of  the  parties,  on  the  merits, 
and  the  suit  is  dismissed  without  prejudice,  then  it  would  be  no 
bar  to  an  action  in  this  State.  Trahue^  Ikurie  ^  Cb.  y%,R.H. 
Short  f  a>.,  298. 

RETAILING  LIQUORS. 

See  Gkimikal  Law,  18, 19. 
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BEPEAL  OF  A  LAW. 

See  Cbimhtal   Law,  12. 

BBTUJIN  OF  OFFIOBB. 
See  Shsrift. 

SALE  OF  PEBSONAL  PROPEETT. 
See  Fbaub,  1,  2. 

SET-OFF. 

1.  When  the  drfendan^M  set-^f  ege$eda  the  juritdieiioH^  of  JutUce^  defend-. 

ant  entitled  $o  c&eL  If  the  defendant's  set-off,  afler  satisfying  the 
plaintiff's  deht,  exceed  the  Magistrate's  jarisdiction,  he  may  enter 
on  the  Justice's  docket  a  satisfaotion  to  the  amount  of  plaintiff's 
demand  aa  ascertained  by  the  JusticCi  and  tender  a  receipt  to  the 
plaintiff  for  the  amount.  Then  judgment  may  he  rendered  in 
favor  of  the  defendant  for  cost,  but  not  for  the  excess,  if  it  is  be- 
yond his  Jurisdiction.    P.  A»  Orowvu.  J.  O.  (hmnm^ham^  256 

2.  Juatice  eemnoi  enter  remittaior.    A  Justice  of  the  Peace  has  no  power 

to  enter  the  remt^to^or  so  as  to  give  him  jurisdiction  of  the  case; 
and  the  Appellate  Court  has  no  power  to  exceed  the  jurisdiction 
of  Justices  of  the  Peace  in  causes  brought  up  by  appeal.    lb, 

3.  Joint  demands  cannot  be  eeUoff  offaintt  aeparatej  and  vice  versa.    A 

joint  demand  cannot  be  set-off  against  a  separate  demand,  nor  a 
separate  demand  against  a  joint  demand.  TurbeviUe  vs.  Broach, 
270. 

SOIBE  FACIAS. 

1.  Against  heire  to  wfiom  land  hat  deaeended.   B^cre  fl.  fa.  can  issue  against 

real  estate^  scire  facias  must  issue  to  heirs.  Before  the  issuance  of  an 
execution  against  the  real  estate  of  a  deceased  judgment  debtor 
descended  to  his  heirs,  scire  facias  must  issue  against  the  heirs,  to 
show  cause  why  an  execution  should  not  be  issued  against-  the 
real  estate.  Frierson^  Adrrir  cf  JShnbry^  vs.  The  heirs  of  G,  L,  Har- 
risy  deceasedy  146. 

2.  Same,     The  Record  must  show  that  land  has  descended  to  heirs  before 

scire  facias  issues.  To  authorize  the  issuance  of  scire  facias  to 
subject  lands  in  the  hands  of  the  heir,  to  the  satisfaction  of  a  judg- 
ment against  the  ancestor,  it  must  appear  of  record  that  the  real 
estate  has  descended  to  the  heir;  without  this,  the  scire  facias  is  ir- 
regular and  void.    lb. 

8.  Same,    Clerk  cannot  issue  scire  facias.    It  must  be  ordered  by  the  Court. 
A  Clerk  has  no  power  or  authority  to  issue  a  scire  facias.    Its  is- 

46 
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suance  is  a  Judicial  act  batted  upon  a  suggestion  of  record,  and  it 
must  be  awarded  by  the  Court.    Ih, 

SHERIFF. 

1.  JudgmenU  by  moUcTi,  Lawa  authormng^  eonatrued  Btrictly,  The  laws 
authorizing  Judgments  by  motion,  must  be  strictly  construed,  be- 
ing in  derogation  of  the  common  law  remedy,  and  is  never  ex- 
tended beyond  the  case  provided  for,  although  other  cases  may 
fall  within  the  reasons  for  which  they  were  enacted.  In  doing 
this,. the  Courts  will  not  violate  the  plain  and  unambiguons  mean- 
ing of  the  Legislature  Jn  furnishing  the  remedy  by  motion. 
Wing/Uldj   C.  j-  M^  vs.  Oroaby,  Sheriffs  et  als.,  241. 

-2.  Sanu.  Ctmairumff  aiatuiea,  wo^rda  taken  in  their  ordinary  aense.  In 
construing  statutes  to  ascertain  and  express  the  intention  and 
meaning  of  the  makers,  every  part  of  the  Act  must  be  considered; 
and  the  words  employed  in  the  Act  are  to  be  taken  in  their  natu- 
ral and  ordinary  sense,  without  any  forced  or  subtle  construction 
to  limit  or  extend  their  import.    Ih, 

8.  Liabiliiyqf' Sheriffs  for  non-rehtmj  or  iruuffieient  return  qf  fl.  fa.  Act 
qf  Feb,  2,  1861,  conatrued.  Sec.  4,  of  the  Act  passed  Feb.  2d, 
1861,  was  only  intended  to  apply  to  and  embrace  debtors  who 
availed  themselves  of  An  Act  passed  the  20th  of  January,  1861, 
ch.  8,  and  an  officer  who  collected  money  and  failed  to  pay  over 
the  same,  or  made  an  insufficient  return  in  March,  1862,  is  liable 
to  a  motion  for  such  failure.    lb. 

4.  MiUifiry  oceupeUion,     Municipal  laws  not  auapended  without  order  qf 

Oonunander,  The  military  occupation  of  a  country  by  a  bellige- 
rent power  or  conqueror,  does  not,  ipao  Jacto,  displace  the  munici- 
pal laws.  The  conqueror  or  belligerent  occupier,  may  suspend  or 
supersede,  for  the  time  being,  the  municipal  laws,  but  in  the  ab- 
sence of  all  orders  suspending  or  superseding  them,  they  remain 
in  full  force.    lb, 

5.  Bound  to  obey  mandate  of  ujrit  in  hia  handa.    A  Sheriff,  who  by  vip- 

tue  of  his  office,  receives  a  process  and  assumes  to  act  under  it,  w 
bound  faithfully  aod  promptly  to  obey  all  its  mandates.    lb. 

6.  Statute  of  Umitationa.     Motiona  againet  officera.    The  fourth  section  of 

the  Schedule  to  the  Amended  Constitution,  suspending  the  statute 
of  limitations,  is  held  to  apply  to  motions  made  against  Sherilb, 
for  non-return  or  insufficient  returns,  offL  faa.    lb. 

7.  Inauffieient  return  of  execution.     Cor\federate  Treasury  Sotea.     A  re- 

turn of  a  Sheriff  on  a;£.  /a.,  '^satisfied  in  full  in  Confederate  Trea- 
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tury  Notes,"  is  not  sufficient  response  to  the  process — OomfederaU  . 
Treoiury  Notet  not  being  money,  or  convertible  bank  notes  under 
the  Constitution  and  laws  of  the  United  States,  or  the  State  o  f 
Tennessee.    lb. 

8.  Question  reserved.  Whether  a  motion  against  a  Sheriff  for  a  non- 
return, or  false,  or  insufficient  return,  is,  under  sec.  2775,  of  the 
Code,  limited  to  three  or  six  years.    lb. 

SHOOTING  MATCH. 

See  CbimikalLaw,  21. 

SEVERANCE, 

See  Criminal  Law,  16. 

SLAVES  AND  SLAVERY. 

1.  Services.     Earning  of  Slaves  belong  to  Master.    A  slave  and  all  his 

earnings  belong  to  his  master  or  owner,  and  he  could  not,  there- 
fore, make  contracts  which  were  obligatory  upon  himself  or  the 
person  contracted  with.    Bedford^  Trustee^  ys.  Williams^  AdmW^  202. 

2.  Same.    How    manumitted.     When  implied.      At  common  law,   the 

owner  of  a  slave  might  manumit  him  by  parol  No  deed,  or 
writing  of  any  kind,  is  necessary  for  the  purpose  of  parting  with 
the  master's  right.  In  fact,  acts  inpais,  from  which  freedom  might 
be  implied,  have  been  held  sufficient.    lb. 

.  8.  Same.  Manumission  not  complete  until  consent  qf  the  State  is  obtained. 
Before  emancipation  of  a  slave  could  become  complete,  after  the 
assent  of  the  master,  in  this  State,  before  the  adoption  of  the 
Amended  Constitution  in  1865,  the  assent  of  the  State  to  the 
manumission,  most  have  been  obtained.    lb, 

4.  Same.    Rights  afUr  manumission.    After  the  master  or  owner,  had 

parted  with  his  right  of  property  in  his  slave,  he  owed  no 
service  or  labor  to  his  former  owner,  or  to  any  one  else ;  but  he  is 
entitled  to  enjoy  the  fruits  of  his  own  labor;  and  after  the  assent 
of  the  State  is  given  to  manumission,  he  may  sue  for  and  collect 
notes  given  him  in  the  time  his  former  master  vested  him  with  the 
right  of  freedom  and  its  consummation ;  and  it  would  confer  upon 
him  the  right  to  support  a  trust  made  in  his  favor  during  this 
pnriod.     lb. 

5.  Pnrchxtners  of  Slaves  at  Master's  Sale.    Report  {of  sale  not  confirmed 

before  emancipation.  Purchaser  bound  for  the  value  of  the  slave.  A 
purchaser  of  personal  property,  (slaves,)  at  the  sale  of  the  Clerk 
and  Master,  who  executes  his  notes  for  the  property  bid  off,  and 
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takes  posMMion  of  the  slaves,  and  holds  possession  of  them  until 
they  were  emancipated,  must  bear  the  loss,  and  is  liable  for  the 
amount  bid  for  the  slaves,  although  the  report  of  the  sale  made 
by  the  Clerk  and  Master  was  not  confirmed  until  after  the  eman- 
cipation of  the  slaves.  J.  J.  Polkj  Adm'r,  vs.  The  Htxrt  of  Am 
liedgeettA,y  384. 

6.  Slave. ^  Liability  of  surety  on  note  for  hire  of.  Haw  afeeUd  by  the 
act  of  the  owner.  A  hires  a  slave  of  fi  for  one  year,  and  ezcutes 
his  note,  with  G  as  surety.  The  slave  returns  home  to  B  before 
the  expiration  of  the  year,  without  just  cause,  and  voluntarily, 
and  works  for  B  the  remainder  of  the  year.  A  and  B  agree  that 
the  note  shall  be  credited  with  the  amount  to  which  the  slave's 
services  would  come,  from  the  time  of  his  return  to  the  end  of  the 
year,  which  was  done.  Held,  that  the  surety  could  not  be  bound 
by  the  new  contract,  and  that  B's  right  to  recover  on  the  note,  by 
his  own  act  in  receiving  and  accepting  the  slave's  services,  was 
defeated.     FbU^  G.  ffawkine  vs.  If.  C.  Bumble,  581. 

SMALL  OFFENSES. 

See  Crimikal  Law,  6,  6. 

SPECIAL  DEFENSES. 
See  Tbbspabs,  2,  8. 

SPECIAL  ELECTIONS. 
See  Elsctioks,  4. 

SPECIAL  TE  KM. 

1.  Sow  ofpwnted.     By  entry  of  record  at  Regular  Term,  or  by  thirty 

day$^  notice  in  Newepaper,  or  to  Clerk.  A  Judge  or  Chancellor 
may  appoint  a  Special  Term  of  his  Court  at  a  Regular  Term,  by 
entry  of  record  designating  the  time ;  or  in  vacation,  by  the 
Judge  or  Chancellor  making  publication  in  some  newspaper  in  the 
Circuit  or  District,  and  giving  notice  in  writing  to  the  Clerk  of 
such  Court,  at  least  thirty  days  before  the  commencement  of  the 
Special  Term.    John  W.  Reams  vs.  D.  T.  Keameet  als.,  217. 

2.  Same.    The  absence  qf  a  Newapa^r  in  the  drctdi  or  Dieirict,  will  not 

excuse  the  publication.  The  fact  that  no  newspaper  is  published 
in  the  Circuit  or  District,  is  no  answer  to  the  positive  require- 
ments of  the  statute.  One  or  the  other  plan  must  be  pursued  to 
give  the  Judge  or  Chancellor  holding  the  Special  Term,  jurisdio- 
tion  to  hear  and  determine  dauses.   lb. 

SPECIFIC  PERFORMANCE. 

See  Dkkd,  1,  2,  8;  Chakgxbt  Jitkibdictiok,  5, 6^  7. 


INDEX.  725 

STATUTE  OF  LIMITATIONS. 

XHtmUsal  of  miU  When  new  action  may  he  brought.  Statute  of  Hmitaiions 
of  one  year.  Cole  instituted  suit  against  the  Mayor  and  Aldermen 
of  Nashville  in  1 860,  which  remained  on  the  docket  until  May,  1866, 
when  the  suit  was  dismissed  for  want  of  papers.  He,  within  twelve 
months,  hrought  the  second  suit,  for  the  same  cause  of  action, 
which  was  submitted  to  a  jury,  who,  under  the  charge  of  the  Court, 
rendered  a  verdict  in  favor  of  the  defendant.  Held,  that  tlie 
plaintiff  in  error  could  bring  his  second  suit  within  one  year,  there 
being  no  judgment  against  him  in  the  first  action,  upon  any  ground 
concluding  his  right  of  action.  F.  A.  Cole  vs.  The  Mayor  and 
Aldermen  qf  the  dty  of  NathvilU,  689. 

See  SuMMART  Procsedinos,  6. 

SUBROGATION. 

See  SiTBiTiEB,  4;  Railroads,  6. 

SUMMARY  PROCEEDINGS. 

1.  JudgmenU  by  Motion.  Latot  authorizing^  construed  tirictly.    The  laws 

authorizing  judgments  by  motion,  must  be  strictly  construed,  be- 
ing in  derogation  of  the  common  law  remedy,  and  is  never  ex- 
tended beyond  the  case  provided  for,  although  other  cases  may 
fall  within  the  reasons  for  which  they  were  enacted.  In  doing 
this,  the  courts  will  not  violate  the  plain  and  unambiguous  mean- 
ing of  the  Legislature  in  furnishlDg  the  remedy  by  motion. 
Wingfield,  C.  j*  Jf.,  vs.  Oroehy^  Sheriff ,  et  als.,  241. 

2.  Same,     Construing  StatuteSy  words  taken  in  their  ordinary  tense.    In 

construing  statutes  to  ascertain  and  express  the  intention  and 
meaning  of  the  makers,  every  part  of  the  Act  must  be  considered; 
and  the  words  employed  in  the  Act  are  to  be  taken  in  their  natural 
and  ordinary  sense,  without  any  forced  or  subtle  construction  to 
limit  or  extend  their  import.    Ih, 

8.  lAabUxtyof  Sheriff  fornon  return,  or  insufficient  return  qf  fi,fa.  Act 
qf  Feb.  2,  1861,  construed.  Sec.  4,  of  the  Act  passed  Feb.  2d, 
1861,  was  only  intended  to  apply  to  and  embrace  debtors  who 
availed  themselves  of  An  Act  passed  the  26th  of  January,  1861, 
ch.  8,  and  an  officer  who  collected  money  and  failed  to  pay  over 
the  same,  or  made  an  insufficient  return  in  March,  1862,  is  liable 
to  a  motion  for  such  failure.    lb. 

4.  Military  occupation.  Municipal  laws  not  suspended  without  order  of 
Commander.  The  military  occupation  of.  a  county  by  a  bellige- 
rent power  or  conqueror,  does  not,  ip'sofacto^  displace  the  munici- 
pal laws.    The  conqueror  or  belligerent  occupier,  may  suspend  or 
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supersede  for  the  time  being,  the  manicipal'  laws,  bat  in  the  ab- 
sence of  all  orders  suspending  or  superseding  them,  they  remain 
in  full  force.    lb. 

5.  Sheriff  bound  to  obey  mandate  of  writ  in  hU  ha$uU.    A  Sheril},  who 

by  virtue  of  his  office,  receives  a  process  and  assumes  to  act  under 
it,  is  bound  faithfully  and  promptly  to  obey  all  its  mandates.    lb. 

6.  Statute  qf  lAmitaiioM.    Motions  against  Officers.    The  fourth  section 

of  the  Schedule  to  the  Amended  Consiitution,  suspending  the 
statute  of  limitations,  is  held  to  apply  to  motions  made  against 
Sheriffs  for  non  return  or  insufficient  returns,  of  fi.  Jos.    lb* 

7.  Insufficient  return  of  exeeuOcfn.     Confederate  Treasury  Notes,    A  return 

ol  a  Sheriff  on  a  fi.  fa*.  'Satisfied  in  full  in  Confederate  Treas- 
ury Kotes,"  is  not  a  sufficient  response  to  the  process — OonfederoU 
Treasury  Notes  not  being  money,  or  convertible  bank  notes  under 
the  Constitution  and  laws  of  the  United  States,  or  the  State  of 
Tennessee.    lb. 

8.  Question  reserved.    Whether  a  motion  against  a  Sheriff  for  a  non* 

return,  or  false,  or  insufficient  return,  is,  under  sec.  2775,  of  the 
Code,  limited  to  three  or  six  years.     Jb. 

SUBETIES. 

1  Good  faith  must  be  obeerved  towards^  or  'it  will  avoid  the  eo»- 
traeL  The  contract  for  suretyship  implies  entire  good  faith  and 
confidence  between  the  parties,  in  'regard  to  the  whole  trans* 
action.  Any  concealment  of  material  facts,  or  any  undue  advan- 
tage taken  of  the  surety  by  the  creditor,  (or  his  agent,)  either  by 
surprise  or  withholding  proper  information,  will  furnish  a  suffi- 
cient ground  to  invalidate  the  contract.  Bradley  j-  Dortch  vs. 
Kesee^  Cbi'n,  et  als.,  223. 

2.  Gate  in  judgment.  The  complainants  in  this  case,  were  induced  to 
become  th6  sureties  of  the  defendant  in  the  executions,  for  the 
delivery  ^of  personal  property  which  it  was  alleged  bad  been 
levied  on  by  the  officers  who  held  the  executions,  when  in  fact  no 
legal  l6vy  had  been  made.  Held,  that  the  sureties  on  the  delive- 
ry bonds  were  not  liable  for  the  delivery  of  the  property.    lb. 

8.  When  they  inure  to  the  benefit  of  creditors.  An  indemnity  or  collate- 
ral security  given  by  the  debtor  to  his  security,  inures  to  the  bene- 
fit of  the  .creditors,  who  may  file  a  bill  to  subject  it  in  equity, 
without  first  obtaining  a  judgment  at  law;  and  it  does  not  change 
the  rule,  whether  the  principal  acted  on  the  credit  of  such  security 
or  indemnity  in  the  first  instance  or  not,  or  even  knew  of  its  ex- 
istence.   Kinsey  et  al.  vs.  MeDearmonf  Adm'r,  et  als.,  892. 
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4  Subrogation,  Power  of  Chancery  Court^  over  property  pledged  to  ee- 
eurity  or  principaL  In  cases  of  subrogation,  a  Court  of  Equity  ex- 
ercises paramount  control;  and  if  property  is  pledged  to  either 
the  principal  or  security,  though  not  the  person  seeking  to  change 
it,  it  maybe  reached  by  subhtitution,  and  the  right  of  the  parties 
settled  in  one  suit,  without  the  expense  or  delay  of  two.     lb. 

5.  Case  in  judgment,    Taliaferro  executed  three  notes  to  Kinsey,  pay- 

able the  22d  December,  1860-1-2,  with  Alexander  as  security. 
On  the  same  day,  Taliaferro  executed  to  Alexander,  the  following 
paper:  "I  agree  that  said  Alexander  shall  have  a  lien  to  hold  him- 
self as  security  aforesaid,  on  the  tract  of  438  acres,  sold  by  him  to 
me,  and  called  the  Thomas  Place;  a  title  bond  to  which  I  hold; 
and  that  he  shall  not  be  bound  to  make  a  deed  to  the  same  until 
the  aforesaid  notes  are  fully  discharged,  etc."  In  October,  there- 
after, Alexander  executed  to  Taliaferro  a  deed  in  fee  simple,  which 
was  duly  registered,  Alexander  retaining  the  agreement  which 
was  not  registered.  Held,  that  this  agreement  created  a  substan- 
tive and  Talid  lien  on  the  land,  which  was  not  removed  by  the  ex- 
ecution of  the  deed,  which  a  Court  of  Equity  would  enforce.    lb. 

6.  Slave,    Liability  of  eurety  on  note  for  hire  qf.    Eow  affected  by  the  act 

oj  the  owner  of,  A  hires  a  slave  of  B  for  one  year,  and  executes  his 
note,  with  0  as  surety.  The  slave  returns  home  to  B  before  the 
expiration  of  the  year,  without  just  cause,  and  voluntarily,  and 
works  for  B  the  remainder  of  the  year.  A  and  B  agree  that 
the  note  shall  be  credited  with  the  amount  to  which  the  slave's  ser- 
vices would  come,  from  the  time  of  his  return  to  the  end  of  the 
year,  which  was  done.  Held,  that  the  surety  could  not  be  bound 
by  this  now  contract,  and  that  B's  right  to  recover  on  the  note,  by 
his  own  act  in  receiving  and  accepting  the  slave's  services,  was 
defeated.    PoUy  Q,  Hawkine  vs.  N,  C.  Humble^  531. 

7.  Evidence,    Principal  on  a  note  not  a  competent  wiinese  for  his  surety. 

In  an  action  against  the  surety  on  a  promissory  note,  the  princi- 
pal debtor  is  not  a  competent  witness  for  the  surety.  Although 
judgment  may  have  been  rendered  against  the  principal,  and  not 
appealed  from,  yet  he  is  still  liable  to  the  surety  for  costs  incurred 
in  his  defense.     Thomas  Holt  vs.  J,  M.  Winstead,  Adm'r,  668. 

8.  Principal  liable  to  surety  for  costs  expended  in  his  defense,    A  surety 

cannot  recklessly  and  without  authority  of  the  principal,  where  it 
is  clear  that  defense  is  hopeless,  litigate  an  action  and  ask  to  be 
reiuibursed  for  the  cost  from  the  principal.  But  for  his  costs  of  a 
reasonable  and  bona  fide  defense,  he  is  entitled  to  indemnity,  and 
may  enforce  it  against  his  principal.    lb. 
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Htisband  and  W\fe.  Survhorship  in  wife.  Chosen  in  action  A  bill 
single,  or  obligation,  was  ezecated  to  a  hnsband  and  his  wife  Joint- 
ly, in  payment  of  land  belonging  to  the  wifa  After  the  execn- 
tion,  and  before  any  suit  was  broaght  upon  it,  the  husband  died. 
Held,  that  the  right  of  action  on  the  same  suryiTed  to  the  wife, 
and  she  could  sue  upon  and  lecoTer  the  money  without  joining 
the  personal  representative  of  her  deceased  husband.  Jtebecea 
McMiUan  ts.    Mown  j-  SkernU,  268. 

TAXES. 

1.  Municipal  Corporati&nt,    Povoer  to  tax  prinUges,     Taxe*  must  be  equal. 

Partial  Ugielation.  The  authority  conferred  upon  the  municipal 
authorities  of  Nashyille,  to  tax  privileges,  does  not  enable  them 
to  create  a  privilege  for  the  purpose  of  taxing  it;  or  to  discrimi- 
nate between  persons  exercising  the  same  privilege,  by  imposing 
a  tax  upon  one  class  at  a  higher  rate  in  a  different  mode,  or  upon 
any  other  principles  than  are  applied  to  the  exercise  of  the  same 
privilege  by  others.  Their  power  to  tax  privileges  goes  no  further 
than  the  delegation  in  their  charter;  and  any  attempt  to  impose 
other  or  heavier  burdens  upon  a  portion  of  those  exercising  the 
same  privilege  than  are  imposed  upon  others,  would  be  void,  as 
being  beyond  their  granted  power,  and  as  an  exercise  of  partial 
legislation.  Mayor  and  Oiiy  Oouneil  of  N<uhviUe  vs.  Thonuu  AZ- 
thropy  654. 

2.  Same.     Taxes  imposed  on  nonresidents  eaimot  exceed  those  assessed  on 

resident  Merchants  and  Manufacturers.  The  municipal  authorities 
of  the  City  of  Nashville  have  no  power  under  their  charter  to  dis- 
criminate in  taxing  privileges  between  merchants  and  manufac- 
turers nnd  other  dealers  residing  within  the  limits  of  the  city  and 
members  of  the  same  class  residing  in  the  city.  Such  discrimina- 
tion or  specittl  taxation  of  one  class  of  persons  would  be  beyond 
the  authority  of  either  the  State  or  municipal  legislation.    Jh. 

3.  Same.    Mode  of  taxation  on  privileges.    Under  our  constitutional  and 

legislative  provisions,  the  municipal  authorities  of  Nashville  may 
impose  a  reasonable  tax  upon  mercantile  privileges  within  the 
corporate  limits,  and  such  tax  need  not  be  imposed  in  the  precise 
mode  adopted  by  the  Legislaiure,  in  regard  to  State  taxation.    lb, 

i.  Municipal  Corporation  cannot  levy  taxes  on  property  or  prioUeges  not 
taxed  by  the  State,  Municipal  corporations  of  the  State  are  not 
authorized  to  levy  taxation  upoix  properties  or  privileges,  other 
than  such  as  are  taxable  by  the  statutory  law  of  the  State.  Mayor 
of  NashviUs  vs.  W.  J.  Thomas^  and  Sams  vs.  James  McLaughUn, 
600. 
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5.  Same,    Bank  and  other  tiocki,  taxed  by  the  State,     Wfien.     By  the 

statutes  and  Code,  shares  of  stocks  in  banks  are  taxable,  and 
by  sub-sections  of  541,  all  investments  by  citizens  in  stocks  out  Of 
the  State,  are  taxable;  and  **a]l  other  stocks"  are  taxable.  These 
Acts  are  construed  to  embrace  the  shares  of  all  Banks  located  in 
the  State,  as  well  as  those  which  haye  come  into  being  since  the 
enactment  of  the  Code.    lb, 

6.  Same,    Same,     Taxable  at  the  place  of  the  owner.    The  law  of  Ten- 

nessee is,  that  shares  of  stock  in  banks  or  other  corporations,  are 
taxable  at  the  place  of  the  owner,  where  he  is  a  resident  of  the 
State.     lb, 

7.  Conflict,    The  law  qf  Tenneeeee  and  of  Congrees,  in.    National  Bank 

eiockt  not  taxed  by  the  laws  of  Tenneteee,  The  Act  of  Congress 
requires  that  States  shall  assess  for  taxation,  shares  of  stock  in 
National  Banks,  at  the  place  where  the  bank  is  located,  and  not 
elsewhere.  The  law  of  this  State,  not  assessing  for  taxation, 
shares  of  stock  in  National  Banks  at  the  place  where  the  banks 
are  located,  is  not  in  conformity  with  the  Act  of  Congress ;  and  so 
far  as  it  purports  to  tax  such  stocks,  is  void.  The  State  not  having 
taxed  shares  of  stocks  in  National  Banks  located  in  the  State, 
they  are  not  taxable  by  the  municipal  corporation  of  Nashville.  lb, 

TITLE. 

See  Grant,  1. 

TORT. 

May  be  waived.  Suit  for  the  value  of  the  property,  A  note  for  an  iUegal 
consideration  cannot  be  eued  on,  Hamilton  and  others,  executed  a 
note  to  Clifb,  for  the  value  of  a  horse  pressed  from  Glift,  in 
his  absence,  by  them,  for  the  '^cavalry  service,"  which  note,  he 
transferred  to  Nowlin^  before  its  maturity.  The  proof  showed, 
that  the  horse  was  taken  for  the  ( 'onfederate  cavalry  service;  this 
fact  was  known  to  NowHn  when  he  purchased  the  note.  Held, 
that  Clift  might  have  sued  for  the  tort,  or  waived  it,  and  feued  for 
the  value  of  the  horse ;  but  that  neither  Clift,  nor  his  assignee, 
Nowlin,  could  sue  npon  the  note,  which,  upon  its  face,  was  for  an 
illegal  consideration.    E.  G  Hamilton  et  als.  vs.  J,  S,  NowUnj  83, 

TRADING  WITH  THE  ENEMY. 

Unlawful,  by  law  of  War  and  Act  of  CongreeSf  July  13,  1861.  The  in- 
surrectionary Stateey  enemies  in  that  aepeeL  But  aliter  whenpemuh' 
nantly  occupied  by  the  National  fareee.  By  the  Jaws  of  war,  and 
by  the  Act  cf  Congress  of  July  18,  1861,  it  was  unlawful  for  a 
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citizen  of  one  of  the  loyal  States  to  trade  with  those  of  the  in- 
surrectionary States  This  was  so  as  long  as  they  sustained  the 
enemy  relation  towards  the  National  Oovernment,  and  until  their 
firm  occupation  by  the  National  forces.  But  when  this  occupa- 
tion took  place,  it  removed  any  previous  incapacity  to  contract, 
which  had  existed  between  citizens  of  the  loyal  and  di^^Ioyal 
States,  and  any  contract  made  thereafter  is  not  void  by  reason  of 
the  enemy  relation.  Richard  A,  Qraham  vs.  Merrill^  Ciiffe  et  als^ 
622. 

2.  CommercUd  intereowte  with  the  ituurreetionary  StcUet.  Trade  regula- 
Uona,  Proclamation  qf  March  81,  1868.  The  change  effected  by  the 
Proclamation  of  the  President,  of  ^arch  81,  18t>8,  was  to  pro- 
hibit the  unrestricted  traffic  between  the  loyal  and  the  parts  of 
the  disloyal  States  held  and  occupied  by  the  National  forces, 
which  was  authorized  by  the  original  proclamation  of  February 
28,  1862.  Under  the  proclamation  of  the  81st  March,  1863,  the 
whole  insurrectionary  States  were  placed  on  the  same  footing  as 
to  intercourse  with  the  loyal  States;  all  being  prohibited  except 
under  license  of  the  President,  through  the  Secretary  of  the 
Treasury,  and  regulations  prescribed  by  the  Secretary,  and  ap- 
proved by  the  President.  But  trade,  in  conformity  with  such  li- 
cense and  regulations,  was  lawful  in  whatever  part  of  the  insur- 
rectionary country  it  was  carried  on.  And  a  contract  to  carry  on 
trade  in  conformity  thereto,  is  lawful.     Jb. 

8.  Trade  regtdaiione,  Licenee  under*  By  whom  granted,  A  fair  con- 
struction of  the  Act  of  July  81, 1861,  does  not  exact  that  the  trade 
which  the  President,  under  the  regulations  of  the  Secretary  of 
the  Treasury  was  authorized  to  license  should  be  carried  on  by 
special  and  individual  licenses  under  his  ngnmanual^  but  when  the 
authorized  officer  of  the  Government  has  granted  the  licenses,  no 
illegality  shall  be  imputed  to  the  transactions  of  citizens  acting 
under  them.    lb. 

TRESPASS. 

1.  Evidence.      Deelaratione  of  military  qffieers.     The  conversations  of 

military  officers  are  not  exempted  from,  the  common  rules  of  evi- 
dence; but  are  mere  hearsay,  and  are  excluded  as  the  conversations 
of  ordinary  citizens.  Gibson  Merritt  et.als.,  vs.  Tha  Mayor  and  AU 
dennen  qf  Ndehville^  95. 

2.  Pleading.   Special  defense.   Notice.  An  order  of  a  military  commander 

must  be  specially  pleaded  in  an  action  of  trespass.  By  sections 
2918  and  1415  of  the  Code,  notice  must  be  given  of  the  special 
defenses  relied  on.    lb.  , 
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8.  Same.  Authority  of  military  eommander  to  imprest.  The  authority  of 
a  military  commander,  to  take  or  trespass  upon  private  property, 
without  first  showing,  by  proof|  some  immediate  impending  dan- 
ger, or  immediate  urgent  necessity  for  the  public  service,  is  ques- 
tionable. And  so  of  their  authority  to  d^ispose  of  such  property, 
when  taken  or  impressed  for  the  benefit  of  third  persons  not  con- 
nected with  the  army.    Courts  cannot  excuse  their  trespasses.  lb. 

4.  Same.   Deferuea.  Acta  of  Ckmgreta  of  March  1863,  and  May^  1866.    Par- 

ties claiming  to  act  by  military  permission,  and  not  by  military 
restraint,  if  they  act  voluntarily  and  for  their  own  benefit,  can- 
not claim  the  benefits  of  the  Acts  of  Congress,  approved  March, 
1863,  and  May,  1866.    Ih. 

5.  Duress.    Military  order.    A  soldier  who  is  sued  for  the  value  of 

property  taken  by  him,  may  justify  the  trespass  if  the  orders  of 
the  military  officer,  and  the  other  circumstances  by  which  he  was 
surrounded  at  the  time,  amounted  to  duress — under  which  he  was 
unwillingly  forced  to  participate  in  the  seizure  of  the  property. 
Weatherspoon  et  als.  vs.  Woodey^  149. 

6.  Injuries  to  feme  coverts.      Action  by  personal  representatives.     Code. 

sec.  229.  Where  a  feme  covert  receives  a  personal  wrong  or  in- 
juries, she  may  maintain  action  jointly  with  her  husband 
against  the  wrong-doer,  in  the  event  death  does  not  ensue 
from  the  wrong  or  injury.  But  should  death  ensue  from  such 
negligent  acts  or  wrongs,  the  right  of  action  will  not  be  extin- 
guished, but  will  pass  to  her  personal  representatives,  under  and 
by  virtue  of  sec.  229  of  the  Code.  Philip  Bream^  Adrnir^  vs.  R» 
L.  Brown  et  als.,  168. 

7.  Case  in  Judgment.    Mrs.  Bream,  plaintiff  intestate,  being  sick,  sent  a 

written  prescription,  prepared  by  a  physician,  for  certain  modi* 
cines,  to  the  defendants,  who  were  druggists  and  prescriptionists. 
Evans,  a  clerk  of  the  other  defendants,  prepared  the  prescription 
so  negligently  and  carelessly,  that  he  mixed  other  medicines  that 
were  poisonous,  which  were  taken  by  the  intestate;  from  the  ef- 
fects of  which,  she  died.  Held,  that  the  personal  representative 
of  Mrs.  Bream  could  maintain  an  action  against  the  defendants, 
for  the  wrong  and  injuries  to  the  intestate.    lb. 

8.  Vi  et  armie.    Actions  for,  do  not  abate  by  death  of  plaintiff.    Porter 

instituted  an  action  of  trespass  vi  et  armis  against  Chambers,  who 
had  s?u)t  and  inortaUy  wounded  him;  and  in  a  lew  days  thereafter 
Porter  died.  Beld,  that  the  suit  did  not  abate  by  his  death,  but 
might  proceed  to  final  judgment,  in  his  name,  without  a  revivor. 
Robert  P.  Chambrrs  vs.  Isaac  R.  Porter^  273. 
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9.  Worda  do  not  ezetue  an  asMuU.  When  a  part  of  the  res  gestn.  No 
words  of  provocation  will  justify  an  assault,  nor  will  former  threat 
or  insult,  palliate  an  assault  and  battery,  or  ordinarily,  in  civil 
actions,  be  received  in  mitigation  of  damages,  unless  they  are  so 
recent  as  to  constitute  a  part  of  the  ret  geeUs.    Ih. 

10  Same,  Antecedent  threats,  not  commumeeUed  to  the  drftndanJt^  not  ad- 
missihU  at  evidence.  Antecedent  threats,  not  so  recent  as  to  con- 
stitute a  part  of  the  ret  gettcBj  which  were  not  communicated  to 
the  defendant  at  the  time  of  committing  the  trespass  for  which  he 
is  sued,  cannot  be  received  in  evidence  to  justify,  or  excuse  the 
trespass.    Ib» 

11.  Same.  Self  defente.  When  the  assaulted  party  is  liable  for  damo' 
get.  A  plaintiff  in  an  action  for  a  trespass  vi  et  armts,  may,  in 
the  first  instance,  have  been  the  aggressor,  yet,  if  the  defendant 
used  more  force  than  was  necessary  for  his  defense,  but  unneces- 
sarily abused  the  plaintiff,  he  cannot,  in  a  civil  action,  recover 
damages,  but  must  pay  them.  lb. 

dSURY. 

1.  Attorney^ s  eommittions  for  eoUeetion  not  usury^  unless  it  be  mode  to 

obtain  more  than  lawful  inferett.  A  contract  for  a  valid  consid- 
eration, which  stipulates  for  the  payment  of  money  at  a  future 
day,  to  bear  interest  at  the  legal  rate  after  due,  and  in  default 
of  payment  and  suit  brought  thereon,  the  debtor  shall  pay  the 
attorney's  commissions  for  collecting,  is  not  usurious  or  illegal, 
by  reason  of  the  clause  as  to  the  payment  of  the  attorney's 
commissions;  unless  it  be  shown  in  evidence,  that  such  clause 
was  a  device  by  which  to  enable  the  creditor  to  obtain  more 
than  the  lawful  rate  of  interest.  Parham  vs.  J.  J.  PuUiam^ 
JteV,  etc.,  497. 

2.  Same.     Contract  to  pay  money  in   another  State.     A  higfter  rate  of 

inferett  there,  not  usury.  That  the  contract  of  a  surety  made  in 
this  Stale,  upon  a  note  payable  by  its  terms  in  another  State^ 
and  with  reference  to  the  law  of  the  other  State,  and  bearing 
interest  authorized  by  the  law  where  payment  is  to  be  made, 
but  exceeding  the  lawful  rate  of  this  State,  is  valid  and  bind- 
ing upon  the  surety,  and  will  be  enforced  against  him  by  the 
Courts  of  this  State,  unless  such  contract  was  made  payable  in 
the  other  State,  for  the  purpose  of  evading  the  usury  laws  of 
this  State.    lb. 

3.  Same.    Practice  in  Chancery,    Interest  converted  to  principaL    !Equity 

will  not  aid  the  judgment   debtor,    to   open  and  abate  a  judg- 
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ment,  for  the  reason,  that  the  amount  was  made  up  in  part  by 
interest,  which  had,  by  contract  of  the  parties,  been  converted 
into  principal,  after  the  interest  so  converted  had  fallen  due 
and  was  payable.    lb. 

4.  Same,    Interest  due   included  in  a  note  extending  Ume,  not  ueitrioua. 
It  is  not  usury  in    extending   a  debt  over  due,  to  include  law- 
ful interest  for  the   extended   time,    as  principal   in  the  note 
and  to  stipulate  for  lawftil   interest  on  the  amount  of  the  note 
after  due.    lb, 

6.  Same,  Chancery  Oottrt  will  not  give  reUef  againei  ttsury  where  the 
remedy  at  law  woe  clear.  A  Chancery  Court  will  not  give  re- 
lief on  the  ground  of  usury  against  a  judgment  at  law,  where  the 
debtor  could  have  made  his  defense  at  law  without  embarrass- 
ment, had  he  chosen  to  do  so.  lb, 

WIDOW. 

Bee  FsBfiONAL  Lixbilitt. 

WILLS. 

1.  The  law  of  the  domicU  of  the  testator,  at  to  personaltyj  it  to  govern ,  but 
the  rule  is  different  at  to  real  or  immovable  JProperty.  By  the  com- 
mon law,  there  is  a  well  defined  distinction  between  Wills  of  per- 
sonalty or  movables,  and  real  or  immovable  property.  In  the 
former  case,  the  law  of  the  actual  domicil  of  the  testator,  is  to  gov- 
ern, and  if  the  Will  is  void  by  that  law,  it  is  a  nullity  everywhere, 
though  executed  by  the  formalities  required  by  the  law  where  the 
property  is  locally  situated;  but  in  regard  to  Wills  of  immovable 
or  real  property,  it  is  equally  well  established,  that  the  law  of  the 
place  where  the  property  is  locally  situated,  is  to  govern,  as  to  the 
capacity  of  the  testator,  the  extent  of  his  power  to  dispose  of 
his  property,  and  the  forms  and  solemnities,  to  give  the  Will  its 
due  effect  and  attestation.  Thomae  O.  WiUiams  vs.  Narcissa  Saur^ 
dere  et  als.,  60. 

2.Same,    Judgment  of  Foreign  0(Hirtef  when  e&nehuive.    The  Judgment 
ordered  in  this  cause,  of  the  Register  of  Wills,  for  the  City  and 
County   of  Philadelphia,  being  a   tribunal  of  competent  juris- 
diction, and  in  the  nature  of  a  proceeding  tn  rem,  is  necessarily 
conclusive  and  binding  upon  all  persons  interested  in  the  Will, 
or  the  property  to  be  administered,  until  the  same  is  reversed, 
annulled,  or  set  aside,  in  the  judicial  tribunals  of  the  domicil  of 
the  testatrix.    lb. 

3.  LomieUof  the  Wife^  is  that  qf  the  hueband.  The  domicil  of  the  hus- 
band draws  to  it  the  domicil  of  the  wife,  and  he  having  a  fixed 
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domicil,  Is  preeamed  to  hold  that  domicil,  until  another  Is  attained. 
To  constitute  a  change  of  domicil,  the  fact  must  concur,  with  the 
intention.    Jh, 

4.  Mandamut,     In  general,  a  writ  of  mandamut,  in  this  country,  issues 

under  constitutional  or  statutory  regulations ;  and  it  has  lost  but 
few,  if  any  of  its  ancient  remedial  incidents,  and  is  still  goyemed 
by  common  law  rules,  and  is  generally  resorted  to,  to  prevent  a 
failure  of  justice;  and  will  bo,  in  all  cases,  where  the  law  has  e»- 
tablished  no  adequate  specific  remedy,  and  where,  in  justice  and 
good  goyernment,  there  ought  to  be  one.    lb, 

5.  Same.    DUUncHon  between  Minuierial  end  Judicial  offieer».  In  issuing* 

the  writ,  the  law  makes  a  distinction  between  ministerial  and  ju- 
d icial  duties.  As  to  the  former,  the  particular  duty  imposed .  may  be 
compelled,  while  in  the  latter,  a  judicial  officer,  when  he  fails  or 
refuses  to  act,  can  be  compelled  to  proceed,  and  render  some  judg- 
ment in  the  case  before  him.  But  the  Court  will  not  direct  him 
how  to  proceed,  or  what  judgment  to  render ;  that  is  left  to  hia 
own  high  sense  of  duty  as  a  judicial  officer.  He  will  be  com- 
pelled to  act — ^to  discharge  his  duty — otherwise,  there  would  be  a 
failure  of  justice.    lb. 

6.  Qtse  mjudffmetU.    On  the  29th  of  June,  1867,  Thomas  C.  Williams, 

presented,  in  open  Court,  in  the  County  Court  of  Davidson  County, 
a  certified  copy  of  the  last  Will  and  Testament  of  Cynthia  P. 
Williams,  deceased,  which  had  been  duly  admitted  to  probate,  by 
the  Register  of  Wills  in  the  City  and  County  of  Philadelphia, 
State  of  Pennsylvania.  The  County  Judge,  W.  A.  Glenn,  re- 
fused to  admit  said  certified  will  to  record,  and  also,  to  grant 
•letters  testamentary  to  said  Williams,  as  executor  of  said  Will ; 
which  order  was  not  entered  on  the  minutes  of  the  County  Court. 
Held,  that,  there  being  no  judgment  or  decree,  in  the  case  entered 
of  record,  from  which  the  parties  could  appeal  to  the  Circuit 
Court;  and  the  entering  up  of  a  proper  judgment,  must  be  re- 
garded, as  in  its  nature,  a  ministerial  act,  in  the  absence  of  any 
other  adequate  specific  remedy,  a  mandamua  would  be  the  proper 
method  of  redress.    76. 

7.  Evidence,    A  legatee  or  devieee  not  a  competent  witnesSj  after  asaignmeni 

of  interest  A  legatee  or  devisee  cannot  accept  under  the  Will,  and 
then  transfer  his  interest,  and  become  a  competent  witness  to 
sustain  the  Will  upon  an  issue  of  deoiaamt  vel  nan,  Daniel  F.  Bar^' 
bee  et  als.,  vs.  Jamee  W.  Maton  et  als.,  108. 

8.  PubUeation  of,     A   Will  in  the  handwriting  of  the  ieetaior^  and  not 

witneeeed,  how  proven.    To  give  validity  to  a  writing,  (not  wit- 
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nesBedJ  as  a  testament,  the  name  of  the  testator  must  be  subscribed 
to,  or  inserted  in  some  part  of  it;  and  it  must  be  shown  by 
proof,  that  the  paper  was  found,  after  his  death,  among  his  val- 
uablo  papers,  or  deposited  with  another,  for  safe  keeping.  And 
the  fact  that  the  paper  is  in  his  handwriting,  must  be  proven  by 
at  least  three  credible  witnesses,  and  that  his  handwriting  is  gen- 
erally known  among  his  acquaintances;  all  taken  together,  are 
equivfilent  to  a  publication.     Hooper  et  als.  ts.  MeQuary,  129. 

0.  Deposit  of  WilL  VaUiable  papers.  The  deposit  must  have  been 
made  by  the  testator,  or  with  his  consent,  among  his  papers 
which  he  regarded  as  valuable  and  desired  to  preserve,  or  in  the 
hands  of  another  for  safe  keeping,  with  the  intent  that  it  should 
operate  as  his  Will.  Marr  m.  Marr,  11  Hum.,  808,  cited  and  ap- 
proved.   /6. 

10.  Construetum  of.  Right  of  Widow.  The  testator,  by  his  Will,  gave 
to  his  wife,  "the  rest  of  my  estate,  both  real  and  personal,  choses 
in  action,  etc,  etc.,  for  and  during  her  natural  life,  to  be  fully 
possessed  and  enjoyed.  The  balance  of  my  property,  money  and 
other  effects  that  may  be  on  hand  at  the  death  of  my  wife,  I  direct 
shall  be  sold  and  the  proceeds  divided  as  follows."  Held,  that 
under  this  Will  the  widow  is  entitled  to  the  possession  of  all  the 
property  belonging  to  her  husband  at  his  death;  and  if  her  sup- 
port and  maintenance  in  her  opinion,  require  it,  she  may  consume 
the  corpus  of  the  entire  estate,  except  the  land,  and  whatever 
balance  remains  at  her  death,  would,  under  the  Will,  pass  to  the 
remainder-man.    Downing,  Ea^r^  vs.  SalUe  Johnson  et  als.,  229. 

11.  Construe ttcm  of.    Power  of  Widow.    The  second  clause  in  John  L. 

Morgan's  Will,  is  as  follows :  "1  give  and  bequeath  to  my  be- 
beloved  wife,  Roberta  A.  Morgan,  all  my  estate,  both  real  and 
personal,  to  dispose  of  and  divide  among  my  children  as  she  may 
think  best."  Held,  first,  that  the  Will  did  not  vest  in  the  widow 
an  absolute  interest  in  the  estate  of  the  testator,  but  only  a  quali- 
fied interest  in  the  same,  with  power  of  appointment  in  the  exer- 
ciBe  of  a  sound  discretion,  to  the  children.  Second,  the  exercise  of 
this  power  of  appointment  is  a  condition  precedent  to  the  actual 
enjoyment  of  the  estate  in  whole  or  in  part,  by  the  children,  and 
no  beneficial  interest  in  them  can  be  enjoyed  until  the  power 
exerciBed.  Bid,  H,  Word,  Adm\  vs.  Roberta  A.  Morgan,  et 
als.,  40*7. 

WITNESS. 

See  EviDKNCX. 
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Juriitticiion  of  County  Court  Sale  of  lands.  Writ  of  Possession.  The 
jurisdiction  of  the  County  Court  ofer  the  Bale  of  lands,  is  purely 
statutory,  and  after  confirmation,  it  may  give  judgment  on  the 
notes  giyen  in  the  progress  of  the  case,  and  relieve  upon  petition, 
any  purchaser  or  party  interested,  by  opening  the  biddings,  set- 
ting aside  sales,  or  otherwise,  like  the  Circuit  or  Chancery  Court, 
in  similar  cases ;  but  it  cannot  issue  writs  of  possession,  or  exer- 
cise any  of  the  inherent  powers  of  a  Court  of  Chancery.  EmeUns 
Porter  vs.  WOey  Woodm^  86. 


Oy,  ^. 


3738    .180 


^E 


I 


•  ■ 


» 
ft 


I 


MM 


■kw.. 


